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Truth, Reconciliation and Justice: The South African 
Experience in Perspective 


Kader Asmal* 


The lecture examines the role and objectives of truth and reconciliation 
commissions in societies undergoing major political transitions, with particular 
reference to the model of South Africa, and compares this method to others 
suggested by international criminal law for accommodating both retributive and 
restorative responses to past conflicts and crimes against humanity. 


My subject tonight is “Truth, Reconciliation and Justice: The South African 
Experience in Perspective’. This plainly raises preliminary questions as to the 
nature of the South African experience, and what exactly the appropriate 
perspective might be. 

In brief, the South African democracy born in 1994 succeeded nearly half a 
century of racial discrimination raised to a constitutional principle. It was a period 
of brutal oppression, hit squads, violent attacks on neighbouring states, and even 
research into chemical warfare and eugenics. The new Parliament chose to 
confront this terrible past through the establishment of a truth and reconciliation 
commission, a body established by an Act passed in mid-1995.! The objective of 
this Act was to deepen our country’s factual and interpretative grasp of its terrible 
past, going back to 1960.2 The Commission was mandated to pronounce on what 
had been done by whom to whom, why, and what was to be done about these past 
abuses in our calmer present times. 

Unlike many truth commissions that preceded it? our own was not solely 
concerned with granting amnesty to perpetrators of human rights abuses. It in 
addition gave a voice to the victimst and provided for reparation to and 
rehabilitation of victims. Furthermore, while it indeed conferred amnesty in 
respect of criminal and civil liability for human rights abuses, this was subject to 


* Minister of Education, South Africa. 

This is the text of the twenty-seventh Chorley Lecture, delivered at the London School of Economics and 
Political Science on Thursday 4 November 1999. The author gratefully acknowledges the contmbution to 
this lecture of Louise Asmal, Ronald Suresh Roberts, Estelle Dehon, and Charles Villa-Vicencio, while 
acknowledging that the responsibility for the comment and conclusions is his own. 


1 Promotion of National Umty and Reconciliation Act 34 of 1995 (henceforth, ‘Act’). 

2 Act, 8 3. 

3 P.B. Hayner, ‘International Guidelines for the Creation and Operation of Truth Commissions: A 
Preliminary Proposal’ (1996) 59 Law and Contemporary Problems 173. 


4 Act, s 11. 
5 Act, ch 5 
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various important criteria, notably requirements that there be full disclosure of the 
facts surrounding the abuse;° that the abuse be associated with a political objective 
(as opposed for instance to motivation for personal gain); and that the abuse was 
proportionate to the political goal that it sought to advance.” 

Much can and has been said and written about the proper interpretation of the 
Act and my remaining time could easily be spent addressing such questions as the 
proper scope of assorted statutory phrases. But here we encounter the other key 
theme of my address: the perspective. I doubt that, in turning our attention to truth 
commissions, we should allow ourselves to get lost in the details of statutory 
handiwork. Indeed the entire quest to establish a truth commission is best seen, in 
my view, as an attempt to avoid the intrusion of narrow legalism® into.the rightly 
fluid context of political transitions. This is the proper context, as I see it. We are 
concerned not with the limited preoccupations of scriveners, like Herman 
Melville’s Bartleby, but rather with the broad brush strokes needed to establish 
democracy on a firm footing and to ensure a durable climate for the pursuit of 
human welfare. The proper perspective from which to view the South African truth 
commission is the age-old quest for a better life for all. 

It is, then, in the true spirit of Lord Chorley that I approach my lecture tonight. 
He was a renaissance lawyer: passionate about penal and prison reform yet 
internationally renowned as a maritime and banking lawyer. His mind was sharp as 
well as committed. He was a person who, as the Modern Law Review wrote on his 
death in 1978, spent a lifetime ‘building a bridge between academic legal pursuits 
and the day-to-day needs of the community ... For him law was too serious a 
human and social concern to be used as an intellectual plaything’.? It was a 
privilege to have heard him lecture. As I look tonight at the role of law in the 
aftermath of political violence and repression, I could ask for no more exacting 
standard than Lord Chorley’s: stern taskmaster, man of compassion. 


The quest in our century 


From the Hague Conventions at the beginning of the century to ongoing discussions 
as it closes about the establishment of an International Criminal Court, our era has 
been one wherein people have dared to hope for peace and have found their hopes 
dashed, and dashed again. World War I was to be the ‘war to end all wars’. Then 
more war came. From national rivalries early in the century to internal and civil 
conflicts at its end, violent conflict has become bloodier and more frequent: the 
nineties has been our century’s bloodiest decade.!° Much of this violence has been 

6 Act, s 20(1\c). 

7 Act, s 20. 

8 For an example of the genre of narrow legalism, see A. Jeffrey, The Truth About the Truth 

Commission (Johannesburg: Institute of Race Relations, 1999) 8 The book enlists a whole raft of 

legalistic criteria in order to fudge the transitional justice process in South Afnca, but never argues 
why these narrowly legalistic criteria are or ought to be applicable to the kinds of dilemmas that truth 
commissions set out to resolve. 
(1978) 41 MLR 121-22. 
P. Armstrong, P. Fortier, R. St John, B Hamilton, A. Lapointe and Mi. Zigayer, Security Implications 
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imposed by governments on their own peoples, or has derived from ethnic groups 
tearing up the national fabric (in for example Yugoslavia and Rwanda) or autocrats 
pursuing narrow and corrupt self-interest (in countries such as Chile under Pinochet, 
or the Argentina of the Generals). Prominent among the lessons that international 
lawyers have taken from this century’s ongoing violence is the truth that it is in fact 
impossible to separate large international questions of war and peace from seemingly 
local matters of civil disorder. 

What then is to be done? People have certainly not suffered in silence. This 
century’s blood and gore have caused louder and more effective protest than ever 
before, through the United Nations and its organs, and international human rights 
non-governmental organisations. The internationalisation of human rights norms, 
laws and institutions, beginning in the late nineteenth century and taking a quantum 
leap in the late 1940s, could be described as the first wave of what today we faddishly 
call ‘globalisation’. Like the economic and cultural globalisation of this century, the 
globalisation of human rights during the last century was a mixed blessing, often 
captive to selfish agendas. Cecil Rhodes and his Afrikaner rivals alike described 
themselves (however cynically) as bringers of civilised values to benighted colonial 
places. After World War IL the Nuremberg trials, which raised international human 
tights enforcement to an entirely new plane, were nevertheless an exercise in victor’s 
justice. Afterwards, the United Nations was for decades immobilised by Cold War 
gridlock and, in the post Cold War era, there are fears that the United States has 
become overly influential in determining the human rights consensus.!9 

The attempt to achieve a genuinely multicultural and global perspective is, 
however, complex. Professor Onuma Yasuaki of the University of Tokyo sets out 
in quest of ‘intercivilisational’ human rights, aiming to view human rights from ‘an 
Asian perspective’. Yet he has to begin by acknowledging that ‘the very notion of 
Asia is not Asian, but of European origin’.!4 Much the same has been said of the 
idea of Africa.!5 Colonialism’s last laugh is the way in which it often shaped the 
form, if not the content, of anti-colonial mobilisation. 16 

Like postcolonial identity itself, the international human rights context has not been 
static. The idea of human rights is always shifting and contested, and is as complex as 
are our seemingly interminable moral and philosophical debates themselves.!” These 





11 R. Falk, On Humane Governance: Toward a New Global Politics: The World Order Models Project 
Report of the Global Civilization Initiative (Cambridge. Polity Press, 1995). 

12 Y. Beigbeder, Judging War Criminals: The Polstics of International Justice, (London: Macmillan 
Press, 1999) 48-49. 

13 "The discourse of human nghts exists, as does any other intellectual discourse, within [a] Westcentric 
umverse of imformation and culture, and therefore tends to be premised on this intellectual, 


14 Omma Yasuaki, ibid p 1. 

15 See A. Appiah, In My Father’s House (Oxford: Oxford University Press, 1992). 

16 Though as Edward Said points out in Culture and Imperialism (New York: Viking, 1993), the 
stubborn reality of authentic resistance to coloniahsm, in all tmes and places, bas, if anything, been 
underplayed in most received histories. See ch 3, ‘Resistance and Opposition’. 

17 See eg A. McIntyre, Whose Justice? Which Rationality (Notre Dame: Univermty of Notre Dame 
Press, 1989) for a neo-Aristotelian perspective on values; S. Cavell, The Claim of Reason: 
Wittgenstein, Skepticism, Morality and Tragedy (Oxford: Oxford University Press, 1982) 247-313 for 
a Wittgensteumian perspective; T. Baldwin (ed), GE Moore’s Principia Ethica (Cambridge: 
Cambodge University Press, 1992) 37-58, 142-180 for an intnitionist perspective; AJ. Ayer, 
Language, Truth and Logic (London: Dover Publications, 1949) 15-40, 66-89 for a positivist 
approach. Side debates over questions of definition within these supposed ‘schools’ of meta-ethics 
(who really is inturtionist, positivist, Wittgensteinian et cetera) are often as vibrant as the ostensibly 
main contest between these schools. 
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moral or meta-ethical debates feed directly into jurisprudential questions about 
whether and to what extent law — even in domestic systems — provides meaningful 
guidance for the judges who implement it: are they unconstrained moral actors, or 
bureaucratic functionaries effectively bereft of discretion, because the law tells them 
what to do and leaves them no choice to do otherwise.!8 Moreover, whatever the 
status and binding nature of law in domestic legal systems, whole schools of thought 
would deny international law the status of law at all, because (these critics suggest) 
international law lacks John Austin’s!’ virtue of rules backed by effective and 
enforced sanctions.” 

In countries which suffered the rape and pillage of colonial powers, one sees in 
some instances extraordinary moves being undertaken to make reparation to those 
who were forcibly deprived of their land and livelihoods. New Zealand and 
Australia have recognised that their indigenous populations have a special place in 
the country and have made concrete moves towards restoring some at least of the 
traditional land which colonisers had occupied. Past colonialism may still have its 
defenders, but there is no doubt that international law today would condemn the 
forcible acquisition of countries or territory. Internationally, both on the African 
continent and within America, voices are today being raised to demand 
compensation from the former colonial powers, or at the very least apologies, 
for the appalling ravages of the slave trade, which not only claimed millions of 
lives but in the process caused untold damage to the development of the continent 
from which so many were culled. 


The new deadlock 


Despite the contested nature of human rights consensus and even of international 
law itself, it is a truism now to say that with the end of the Cold War there is an 
opening for more genuine international human rights collaboration. The old 
imperial assumption that human rights belonged only to self-styled racial and class 
elites has fallen away. Few today would defend the imperialist triumphalism of the 
last century.?! That deadlock has been undone. But now there is the risk of a 
second deadlock: not between the ideologies of right and left but rather between 


18 ET E etek T A eis ee oe Le ee TEE, 
(1958) 71 Harvard Law Review 593, 593-629 against adherents of legal realism (K. Llewellyn, ‘A 
Realistic Jurisprudence — the Next Step’ (1930) 30 Columbia Law Review 431 in George C. Christie, 
(ed) Jurisprudence (West, 1973) 720-47, of critical legal studies (as summarised by, R. Unger, The 
Critical Legal Studies Movement (Cambridge: Harvard University Presa, 1983), and critical race 
theory (as excerpted m K. Crenshaw, N. Gotanda, G. Peller, K. Thomas (eds), Critical Race Theory: 
the Key Writings that Formed the Movement (New York: New Press, 1996)) and natural lawyers (L.L. 
Fuller, ‘Human Purpose and Natural Law’ (1958) 3 Natural Law Forum 68. Again, it is not always 
easy to describe which theonst fits where. For mstance, R. Dworkin’s Law’s Empire (Cambridge. 
Harvard Univernty Press, 1986) m which a fictional Judge, Hercules, is able to find the ‘best fit’ in 
hard cases, can be described as positivist with residual natural law tendencies. 

19 J. Austin, Lectures on Jurisprudence Vol 1 (Landon: Jobn Murray, 1885) 33-43. 

20 This is the so-called Newhaven School: see, RJ. Beck, International Rules: Approaches from 
International Law and International Relations (Oxford: Oxford University Press, 1996). For a recent 

ion of such views, see J.R. Bolton, ‘The Global Prosecutors: Hunting Wer Criminals in the 
Name of Utopia’ 78 no.l, Foreign Affairs 157 (review essay cnticiumng A. Neier, War Crimes: 
Brutality, Genocide, Terror and the Struggle for Justice (New York: Times Books, 1998) and (leas 
trenchantly) M. Minow, Between Vengeance and Forgtveness. Facing History After Genocide and 
Mass Violence (Boston: Beacon Preas, 1998). 

21 Again, see E. Said, Orientahsm (New York: Pantheon, 1978) 31—49, showing that imperialist knowl- 
edge production claimed to advance the welfare of colonies while actually bolstering exploitation. 


4 © The Modem Law Review Limited 2000 


January 2000] Truth, Reconciliation and Justice 


what might be called human rights fundamentalism, on the one hand, and cynical 
realpolitik on the other. 

The battle of democracy against oppression, truth against power, memory 
against forgetting; the bleak past vanquished in favour of a beckoning brighter 
future — this is the sort of Manichean vocabulary that populates the field of human 
tights law. And this is of course rightly so: as long as the world remains a place 
where bad things happen, there will also be an important place for morally charged 
vocabulary and for the genuine and justified moral passions that underlie it.” 

I myself speak as an international lawyer from a position well within the human 
rights discourse of the last five decades. And I am proud of the role that the anti- 
apartheid struggle has had in the evolution of international law itself. Human 
rights campaigners have rightly resisted assorted revisionisms, for just as today 
there are still those who continue to deny the facts of the German Holocaust, now 
we find latter-day apologists for apartheid in my own country at the century’s end, 
who argue that apartheid was not a crime against humanity.» In these and other 
cases, we find time and time again that we cannot relax our judgmental guard, for 
the very good reason that apologists stand ready to exploit the murk and shadow of 
‘historical complexity’. 

And yet our Manichean hymn book, the one that we on the side of the angels so 
often employ, invites a cynical counter-vocabulary. We come up against the techno- 
crats of the social sciences and of international relations. These arc the hard men of 
realpolitik, the mandarins of statecraft who view moralists as naive children, lacking 
knowledge of the real world’s harsh realities. To borrow a mildly inelegant 
American colloquialism, these mandarins behave as though we human rights 
activists ‘ain’t never run nothing but our mouths’ — they imply that we are all talk and 
no organisation. 

If we wish to sum up these contending attitudes, the human rights mindset as 
contrasted with the mandarin one, we could do worse than compare Mahatma 
Gandhi and Henry Kissinger. Gandhi’s successful passive resistance campaign 
made uncompromising idealism seem like sound statesmanship, not naïveté; 
Kissinger on the other hand continues to influence generations of mandarins across 
the globe who fervently believe that morality is a luxury in statecraft. 

What I would like to construct tonight is a ‘third way’, with apologies to Professor 
Giddens.?’ By this, I hasten to add, I do not mean compromise and the abandonment 
of principle. Alongside the polar opposites of Gandhi and Henry Kissinger, I would 
propose that we focus on Nelson Mandela. As the New York Times Magazine 
correctly discerned some time ago, our former South African President is not the 
simple saint of caricature, but also and fundamentally a shrewd politician. 


22 R Unger, Passion (New York Free Press, 1986) 
23 K. Asmal, The Legal Status of National Liberation Movements (with particular reference to South 


24 

25 H. Giliomer, ‘Asmal offers ‘no fresh view, no ground-breaking synthesis’ of the truth’, Cape Times, 
23 October, 1996, 2. 

26 T. Eagleton, The Illusions of Postmodernism (Oxford: Blackwell, 1996). 

27 


entitled ‘Nuremberg or National Amnesia? A Third Way?’ Archbishop Tutu and Professor Giddens of 
course employ the phrase with very different meanings. 
28 ‘The Mandela Behind the Saint’ New York Times Magazine, 23 March, 1997 cover story. 
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He has offered more than moral platitudes, he has run a country smoothly, and 
even held it together before the 1994 elections while it teetered constantly on the 
brink of flames. In short he has seen us through the worst. Many women and men 
in governments all over the world have faced challenges of ensuring justice during 
transitional eras, as countries turned away from repression.2? But nobody has 
managed a political transition as successfully as has Mandela, while also emerging 
with his halo, as it were, intact. To preside over justice in a transitional era is 
almost always a moral and political poisoned chalice.” The compromises can be 
enervating, morality can indeed seem a luxury, the mandarins so easily make all 
the running. 

It is Mandela, more than any other figure of our century, who exemplifies Max 
Weber’s much-cited distinction between the ethics of responsibility and the ethics 
of conviction.*! Thus the fact of Mandela’s success his moral and political success 
deserves closer attention. We need to understand how it came about. 


The facts of transition 


The difference between realpolitik and naïveté can be presented as a conceptual 
matter, a matter of principle, as though some people are committed to realpolitik, 
while others are deliberately naive. Yet Gandhi had his stratagems and Kissinger 
his misty-eyed moments. Inconvenient as it may be, the difference between 
realpolitik and naiveté often hinges on how we, the onlooking third parties, 
perceive the relevant facts at issue. Conceptual or supposedly principled arguments 
become unprincipled indulgences if inserted into a factual vacuum. 

Take for instance the spirited exchange between Professor Diane Orentlicher, an 
academic with an interest in transitional justice, and Carlos Nino, who was a key 
official in Raul Alfonsin’s Argentine Government when it was wrestling with the 
legacy of the military regime that preceded it. In an influential article published in 
1991, Orentlicher argued in favour of the prosecution of offenders, suggesting that 
such prosecutions were required by international law and also that ‘because trials 
secure pre-eminent rights and values, governments should be expected to assume 
reasonable risks associated with prosecutions, including a risk of military 
discontent’.32 She adds: ‘While many have asserted that prosecutions were 
impossible, the claim has typically been overstated’. In support of these 
assertions, Orentlicher attaches two examples in a footnote. First, she criticizes the 
Government of the Philippines for its rejection of prosecutions as ‘political 





29 See eg J. Zalaquett, “Balancing Ethical Imperatives and Political Constraints: The Dilemma of New 
Democracies Confronting Past Human Rights Violations’ (1992) 43 Hastings Law Journal 1428. 
Zalaquett was a member of the Chilean truth commission. 

30 Interestingly, A. Neier suggests that truth and justice are actually two separate phases m transitional 
democracies: “What Should be Done about the Guilty?’ The New York Review of Books (New York 
NY Review Inc, 1990) 43. 

31 M. Weber, Politics as a Vocation (Mumch: Duncker and Humblodt, 1919). 

32 DF. Orentlicher, ‘Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior 
Regime’ (1991) 100 Yale Law Journal 2537, 2548-2549. This position is also advocated by M. Cherif 
Bassiouni, who scathingly criticises any process which would allow political considerations to prevent 
full-scale prosecutions: ‘Introduction’ (1996) 59 Law and Contemporary Problems 5. (The practice of 
impunity has all too frequently been the result of realpolitik. At times it ıs rationalised as a necessary 
Seale BY EOE a ie aaa Go oes ee 

cynical manipulation by governments of people’s expectations that both peace and justice can be 


33 Orentlicher, ibid 2548. 
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suicide’. In fact, Orentlicher asserts, the government ‘enjoyed considerable power 
relative to the armed forces in its early months in office, and was at that time in a 
position to press bold action without provoking a viable threat of military 
rebellion’ 24 Turning to the example of Uruguay, Orentlicher asserts that ‘experts 
on Uruguay similarly believe that President Julio Maria Sanguinetti could have 
insisted upon some prosecutions of the military for past violations without 
derailing his country’s transition to democracy’ .*° 

Orentlicher’s argument is uncomfortably caught between such factual 
reckonings, matters really of political judgment, on the one hand, and arguments, 
on the other hand, that there is a legal duty to prosecute certain offenders in times 
of political transition: that governments are ‘not excused from their duty to 
prosecute human rights violations merely to placate restive military forces; the 
excuses are available only to avert a threat to the life of a nation’. But the line 
between unnecessarily placating the military and prudently averting a threat to the 
life of the nation is fundamentally a matter of fact and of political judgment; it does 
not help to invoke a legal injunction. Attempting to blend these two arguments (the 
practical and the legalistic), Orentlicher ends up suggesting that the existence of 
the international law obligation can strengthen the hand of pro-democracy forces, 
so that legal command and practical politics might work hand in hand. 

But tbis last claim is no less a matter of conjecture than Orentlicher’s opinions 
on the ready scope for action in the Philippines and Uruguay. And the correct 
answer will necessarily differ from context to context. As Nino points out in his 
response, Orentlicher’s criticisms ultimately resort not ‘to moral or legal normative 
premises, but to factual ones’. And the deliberate care of the study has no 
automatic advantages for fact-finding, especially when those facts must be 
assessed and responded to in the heated context of actual politics and life-or-death 
political contestation. 

Underlying the academic literature of ‘transitional justice’ — underlying the 
debate that I have summarised between Orentlicher and Nino — is that by now 
familiar issue of naïveté versus realpolitik. Beyond the particular debating points 
that separate them, this is the underlying importance of their debate. Orentlicher 
believes that ‘with every recital’ of international law obligations by dissidents, the 
legitimacy of repressive regimes crumbles a little more — which comes across as a 
little wishful and naive. Meanwhile, Nino seeks to mount the high horse of the 
practical man of affairs. ‘A legal duty selectively to prosecute human rights 
violations committed under a previous regime is too blunt an instrument to help 
successor governments who must struggle with the subtle complexities of re- 
establishing democracy’.** In these mandarin tones, Nino comes uncomfortably 
close to disparaging the perspective of the victims in whose name he undertakes his 
subtle labours: in rebuffing ‘maximalist’ demands for prosecution, Nino notes the 
courage of the victims’ groups that were pressing these demands, but, he adds ‘the 
emotional strains various groups suffered impaired their ability to be objective’ .?? 
This sounds somewhat callous in view of the appalling suffering which many 





34 ibid. 

35 und. 

36 ibid 2609-2610 

37 CS Nino, ‘Response: The Duty to Prosecute Past Abuses of Human Rights Put in Context: The Case 
of Argentina’ m NJ. Kritz (ed), Transitional Justice (United States Institute of Peace Research, 
1995). 

38 ibid 435. 

39 ibid 432. 
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victims endured. However, in South Africa, victims did not band together to seek 
prosecutions; in fact the voices of the victims of the struggle were taken as 
central rather than dismissed as lacking in objectivity. Some individuals or 
families have indeed opposed the granting of amnesty to the perpetrators of the 
crimes against them, but many have shown themselves anxious only to establish 
the truth about what happened. 

When Nino talks of international law at all, it is through the lens of game 
theory:*! he never assumes that international law is binding just because, or 
precisely because, it is international law.‘? He is more interested in analysing 
whether, and how aggressively, the alleged international obligation will in fact be 
converted into a demand by an international community assumed to be motivated 
by strategic, diplomatic and other considerations.*3 Thus, for instance, Nino doubts 
that there can be an obligation on the new regime to prosecute the crimes of the old 
because, if the new government fails in this duty, the prospect of any intense 
international punitive response is ‘complete fantasy’ .“4 

Orentlicher argues that the international law obligation to prosecute the 
wrongdoers of the former regime must be followed as an end in itself and also 
because, in practice, it strengthens the hand of the angels. Nino doubts that 
international law strengthens the hand of the angels, argues that it weakens their 
hand by de-legitimising the new regime, and suggests that only international power 
politics really matter at the end of the day. 

One may debate whether there is room for a third way between Orentlicher’s 
well-meaning but uncertain hybrid of international legal idealism and speculative 
realpolitik, on the one hand, and Nino’s equally well-meaning but ultimately ad 
hoc pragmatism on the other. I believe that there is and I would direct our attention, 
once more, to South Africa. First, in deference to Nino’s emphasis on facts and 
local complexities, I will supply a narrative of the relevant South African 
transitional background. This remains very much an unwritten history, for now, so 
I have erred on the side of the uncontroversial. Few would, I think, disagree with 
this basic account. After this, I will move on to describe the approach taken by our 
Parliament and the Truth Commission that we established, highlighting the ways in 
which I believe we have moved beyond the twin traps of naiveté and realpolitik. 
Finally, I turn once again to the international perspective with which we began, to 
link developments there with developments in South Africa. 





40 Seo, L.S. Graybull, ‘Pursuit of Truth and Reconciliation in South Africa’ (1998) 45 Africa Today 103, 
120. 
41 “Would the structure of collective acton have been different if Orenthcher’s proposal [selectrve 


42 ‘I doubt the beneficial effects of a general duty which does not take into account [the] complexites’ 
[of particular countnes] Nino, n 37 above, 417. 

3 ‘Ultmately, 2 necessary cnterion for the validity of any norm of positive law, including positive 
international law, is the willingness of the governing mastitutions, in this case states and international 
bodies, to enforce it’. Nino, n 37 above, 419. This begs the question of what constitutes ‘enforcement’. 
Customary internatonal law develops, for instance, through repeated declarations even if the state 
parties issuing the declarations sre impotent to alter the facts to which they object, so that the 
declaration itself constitutes sufficient ‘enforcement’. See H. Lauterpacht (ed), L Oppenheim, 
International Law: A Treatise (London: Longman, 1955) 5—6. 

44 Nino, n 37 above, 430. 
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Complexities of the South African transition 


The history of apartheid has several familiar phases, which comprise a necessary 
background to any discussion of transitional justice in South Africa. First, the 
narrow 1948 election victory of the National Party inaugurated a period of 
consolidation and caution as apartheid’s whites-only electoral majority was 
stabilised (through a combination of constitutional shenanigans and a deepening of 
the National Party’s all-white electoral appeal). Next, the relatively open civic 
agitation against apartheid in the fifties was shut down by the banning of the 
liberation movements, including the African National Congress (ANC), in 1960. 
Here began a period of underground activity and seeming quiet. Apartheid’s 
security apparatus had gained the upper hand. By the early seventies, an 
increasingly confident apartheid regime had embarked on a strategic offensive 
within Africa as well as beyond the continent. 

This apparently stable period was interrupted by the 1976 student uprising in 
Soweto, an event which shook South Africa more than Paris ’68 ever shook 
France. Out of this, despite the repressive force meted out by the apartheid police, 
grew the agitation of the 1980s and the United Democratic Movement, which set 
out, in the words of the slogan of the times, ‘to make South Africa ungovernable’. 
This strategy of ungovernability had succeeded dramatically by the late eighties, 
and had overwhelmed successive states of emergency imposed by an increasingly 
frantic P.W. Botha. 

Meanwhile the anti-apartheid sanctions campaign had rocked the economy, 
convincing the country’s business elite that it had an interest in rendering South 
Africa globally respectable. But this realisation was grudgingly arrived at; it was at 
best a surly conversion to the abolition of apartheid; there was certainly no deep 
well of good feeling among businesspersons towards the ANC. 

By 1989, when F.W. de Klerk took office, the inability of the apartheid state to 
control the country made urgent the installation of a legitimate government that 
might have a fighting chance. De Klerk had little choice in this matter as he had sat 
in Cabinet and seen P.W. Botha’s heavy-handed military strategies fail. The 
apartheid government under De Klerk calculated that it might be able to install a 
nominally black government, thus terminating the campaign for ungovernability, 
while retaining de facto control of the country through ‘power sharing,’ by which 
De Klerk intended that whites would exercise a veto power of some sort, both in - 
Cabinet and in the legislature. This was quite explicitly De Klerk’s agenda well 


into the transition period. The compulsory coalition, the Government of National “` 


Unity, which was installed after the 1994 election, may have owed something to 
this desire, but more to the fact that the balance of forces had changed in South 
Africa. Í Z 

From the side of the African National Congress, the Government of National 
Unity was a form of insurance policy. The National Party had stacked the military, 
the civil service and the judiciary with loyalists and the ANC needed timeto win 
these constituencies over, keenly aware of the risk of an ‘ungovernability’ strategy 
in reverse: one in which the ANC, now in government, faced a recalcitrant’ civil 
service able to sow disruption, a surly or perhaps even rebellious military, and 
naturally conservative financial markets that identified the National Party with the 
holy grail of continuity. 

Between the release of Nelson Mandela in 1990 and the first democratic election 
in 1994, the National Party used its command of the state machinery in a merciless 
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fashion. Hit squad activities intensified, attacks on innocent commuters were 
carried out by the Civil Cooperation Bureau (an Orwellian name for the state 
security body) and, in the killing fields of Natal, the regime funded and fuelled a 
civil war which it presented to the world as ‘black-on-black’ violence. As many 
people were lost to political violence between 1990 and 1994 as were killed during 
the entire previous history of apartheid, dating back to 1948. 

Such were the realities that the incoming ANC-led government faced on its 1994 
election victory. The people gave the ANC a solid 63% majority, but one coupled 
with high expectations for the delivery of housing, health care, water, electricity 
and the other elements of the ‘better life for all’ that had been promised by the 
ANC election slogan. Meanwhile the financial markets, military, civil service and 
the high value end of economic activity generally were all in hostile, suspicious or 
ambivalent hands, more or less loyal to the old order. 


The South African Truth and Reconciliation Commission: 
morality and political transition 


The South African Commission set up by Nobel laureate Nelson Mandela’s 
Government and headed by Nobel laureate Desmond Tutu could not be mistaken 
for a foray into the cynical arts of ‘transition management’, the-amoral 
abandonment of ethics in pursuit of the compromises that would cement social 
stability.“ Our Commission was intended to have powerful moral resonances and 
its proceedings have even been criticised, by some, for having too many religious 
overtones. 

These facts alone are hardly conclusive evidence of high moral intent: nor can 
the moral strength of the two laureates, however widely acknowledged, be 
sufficient in itself to persuade the cold legal mind of the value of the Commission. 
Indeed, there are some who have questioned the whole exercise on the grounds of 
the strong political views of the same two people.*6 

So let us look further. In a context where the apartheid government had tried to 
grant unilateral and blanket amnesties,‘*’ the drafters of our legislation insisted that 
there would be no automatic amnesty,® no blanket amnesty*? and that certain 











45 For a contrary view, see M. Chenf Bassioum, who speaks disparagingly of truth commissions as 











s must addreas: that truth commissions are not set up in collusion with former enemies 
ppovide a mutual blanket amnesty See also R.A. Wilson, “The Sizwe Will Not Go Away The 
Træ and Reconciliation Commission, Human Rights and Nation-Building in South Africa’ (1996) 
Yrican Studies 1, 18 (suggesting tendentiously that the South Afmcan truth commission and other 

H rights institutions are a mere distraction, concealing an actual disinclination to uphold human 





garii Indemmty Act of 1992, which allowed amnesty to be granted to those who had committed 
n © šerlous crimes, without the details of their crimes bemg made known. 
NF M8 Act, s 20(1). 

49 s 4(a)iv) clearly includes members of the liberation movement with the terms of reference of the 
TRC. See further, “T.R.C. Moves to Quash its Own 37 Pardons’ Pretoria News, 14 March 1998 (TRC 
asked the Cape High Court to overturn the amnesty committes’s controversial decision to grant a 
blanket amnesty to 37 leadmg African National Congress members). Available at <www.cs 
online.co.za/machx/preview/pta/index/html >. 
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offences, which were disproportionate to the alleged political objective, would 
receive no amnesty at all.* This means that criminal and/or civil liability would 
remain intact in respect of these offences. ile the C ission itself was not a 
prosecutorial body, the door was left ope pA whe brought in respect 

5 mo been sought, it 








peense ese reehs 


Complaints by Former African National Coagpaig PRiggeres 
focused on events at ANC detention camps located 1n various countries in Southern 
Africa. Although the ANC questioned some findings of the report, it was 
nevertheless released by the ANC to the public.*? Aimee, 0 

Before the 1994 elections, there was a very real fear that i 
upholders of the old order would refuse to accept a settlement, or would refuse to 
operate it. Although the ANC rejected all ideas of a blanket amnesty, part of the 
rationale for setting up the Truth and Reconciliation Commission (TRC) was the 
need to prevent further alienation of right-wing elements. This was understandable 
in the light of the shocking assassination of one of the principal leaders of the ANC, 
Chris Hani, and of the bombs and killings in the period leading up to the election. 

Today however the threat of a right-wing uprising has receded. The military is in 
the process of reconstruction, the old generals are no longer in charge, and the 
situation cannot be compared to that in parts of Latin America, where the military 
was and often still is the prime threat.53 Thus criminal trials, which were the central 
ingredient of justice in Latin America, become less central in my country. 

The crucial requirement of the South African transition is the need to reconstruct 
society and to abolish the horrendous inequalities which were produced by the 
apartheid system. The liberation movement has always been very clear that its 
major aim was not to replace a white government by a predominantly black one, 
but to transform the whole society. South Africa, as the ANC’s Freedom Charter 
states, ‘belongs to all who live in it’ and the talents of all its citizens must be 
enlisted in the fight to eliminate poverty. In the longer term, if the inequalities are 
not reduced, the threat to South Africa could come not from right-wing violence 
but from a restless and alienated populace whose dream of a better future has 
receded. What would be the point of the struggle against injustice ‘if in the end we 
remain subjected to a state which, even if ruled by Africans, only serves the rich 
and powerful’?55 Our President, Thabo Mbeki, is fond of quoting Langston 





50 Act, s 20(3)(f). The drafters of the Act followed international precedent set down in the Norgaard 
principles as to the cntena by which to grant or refuse amnesty. G.N. Barrie, “The Norgaard 
i and the Truth Commission’ (1996) 1 SA Now: A View on Our Country 8, 9-10. 
51 In 1994, Justice Minister Dullah Omar made it clear that the aim of the TRC was not just to let 
bygones be bygones. L. McBlain, ‘Justice For All: Interview with Dullah Omar’ (1994) 7 RSA Review 
1 


2. 
52 P.B. Hayner, ‘Fifteen Truth Commissions — 1974 to 1994: A Comparative Study’ (1994) 16 Human 
Rights Quarterty 200, 239-240. 
53 See regarding the negative effect of trials on transformation of the military, A.H. Henkin, ‘Conference 
Report’, in State Crimes: Punishment or Pardon (Queenstown, Maryland: The Aspen Institute, 1989) 
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54 In different circumstances, even general politcal amnesty may work well, such as granted in 
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Hughes, the African American poet, who reminds us what happens to a dream 
deferred: it explodes. So South Africa must deal with the inequities it inherited and 
cannot finesse this challenge away in a warm fog of rapprochement.‘” 

But this fundamental challenge immediately places the idea of criminal trials in 
a new light. Criminal trials will not restore rights to those who were deprived in the 
past. Even though they may deter would-be criminals in the armed forces who 
might want to declare themselves ruling juntas, they cannot defuse a situation in 
which the dream has been deferred, in which an explosion may take place. This is 
why, from the very outset of the truth commission debate, in the midst of the 
transition, I personally linked the idea of a truth commission with the notion of 
reparations and social justice,** a theme which my co-authors and I carried through 
to our book on transitional justice in South Africa itself.*9 

We argued that transitional justice was not a mere matter of criminal trials; that 
it had to be part of a systematic process of: acknowledging the illegitimacy of 
apartheid; acknowledging the need for corrective action to undo apartheid’s 
racially skewed socio-economic legacy; establishing equality before the law, 
which meant reforming the criminal and other justice systems, far from placing 
them in the driver’s seat of transition;®! placing property rights on a legitimate 
footing, which means redistribution; facing up to the collective responsibility of 
the apartheid privileged, the majority of whom put their whites-only ballots behind 
the system for four decades; and acknowledging the claims of the regional and 
international communities, including the prevailing norms of international law. 

The forms of transitional justice are diverse; it is unimaginative to think that 
criminal trial processes exhaust the means of achieving justice. Professor Charles 
Villa-Vicencio, a professor of religious studies who served as the South African 
Truth Commission’s Director of Research, identifies at least five divergent forms 
that justice can take, including ‘justice as the affirmation of human dignity’. These 
are: deterrent justice, which seeks to dissuade future perpetrators by making an 
example of past ones; compensatory justice, which requires beneficiaries of the old 
order to share in present-day restitution measures; rehabilitative justice, which 
attempts to remedy the maimed temperaments and or personalities of victims as 
well as perpetrators; justice as an affirmation of human dignity, which recognises 
the equal dignity of all, particularly where the prior atrocities were dealt out 
against categories of persons; and justice as exoneration, which rectifies the record 
as to those who were falsely accused, for example of being terrorists or spies.62 If 
we take a sufficiently critical view of the diverse forms of justice, we begin to see 








56 As Nelson Mandela noted in his Foreword to N.J. Kritz’s Transitional Justice (United States Institute 
of Peace Research, 1995), x1° ‘transition is accompanied by enormous challenges .. it sigmfies new 
hopes, but also difficult choices that countries must make on their road to democracy and economic 


progress . 
57 A compelling account of the relationsp between socio-economic development and political regimes 
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58 K. Asmal, ‘Victims, Survivors and Citizens Human Rights, Reparations and Reconciliation’ (1992) 8 
South African Journal on Human Rights 490. 

59 K. Asmal, L Asmal and R.S. Roberta, Reconciliation Through Truth: A Reckoning of Apartheid’s 
Criminal Governance 2nd edn (Oxford: James Currey, 1997). 

60 ibid, 18-22. 

61 For a jurisprudentially subtle accout of the role of apartheid’ s judiciary, see David Dyzenhans, Truth, 
Reconciliation and the Apartheid Legal Order Johannesburg: Juta & Co, 1998), to which the author 
of this lecture contributed a Foreword, vu—x. aa 

62 C. Villa-Vicencio, “Why Perpetrators Should Not Always Be Prosecuted’ (mannscrpt on file with the 
author) 12. ae ; 
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that truth commissions, if properly implemented, are a form of the pursuit of 
justice, rather than its sacrifice, as University of Cape Town Professor André du 
Toit has argued. Certain human rights organisations have, moreover, accepted 
that the nature of accountability (a concept aligned with but distinct from justice) is 
also flexible. For example, impunity can be avoided and accountability achieved, 
by public disclosure of wrongdoing. 

Given the complexity of justice in transitional situations, the simplifications 
insisted upon by penal law fundamentalists are helpful neither to the South African 
transition, nor to transitions elsewhere. Those in the international human rights 
community who have a fundamentalist attachment to criminal trials have even 
insisted that all relevant Rwandans should be tried: yet this could reach a total of 
up to 100,000 people. Such a volume of trials would immobilise the judicial system 
of the United States, let alone that of Rwanda or of South Africa. 

Moreover, such trials as happened in South Africa during the transition to date 
did not go well: Magnus Malan, P.W. Botha’s savage Minister of Defence, was put 
on trial for murder along with twenty-one others and was acquitted amidst 
recriminations within the prosecutorial team, including allegations and counter- 
allegations about the loyalties of the prosecutor, who previously had served the 
apartheid government. 

The central moral fact of political transitions, the circumstance that makes them 
morally distinctive, is that they involve a powerful desire to end the illegitimate 
and violent governance of the old regime, while also ensuring that the nature of 
governance changes forever under the new one. This means that the new 
government must consolidate its hold on the levers of power by coaxing the old 
bureaucratic functionaries away from their former loyalties, while at the same time 
ensuring that the new government does not forsake the cause for which it 
previously struggled, by inadvertently legitimising its illegitimate inheritance. As 
Juan Linz notes in his landmark study, ‘the systematic exclusion or discrimination 
against the partisans of the [old regime] in many realms of public life, such as the 


63 A. du Tort, ‘The Moral Foundations of Truth Commissions: Truth as Acknowledgement and Justice as 

Recognition as Principles of Transitional Justice in the Practice of the South African TRC’ (‘the 
TRC’s approach to transitional justice need not be construed as a moral compromise, 
Justice for the sake of truth and reconcilation’) (manuscript on file with the author) 3, 5. Ses also, 
Graybill, n 40 above (argues persuasively at 119 that Nuremberg-type legal prosecutions would not 
have ensured more justice for victims than the TRC. ‘It would be misleading to equate justice with the 
Nuremberg route and something less than justice with the TRC route’). Yet it is not impossible to find 
the old Manichean concepts at work im the thinking even of those who were very involved in the 
South African process. The Vice-Chairperson of the South African Commission, Alex Borane, has 
said misleadingly that ‘the central tension [in transitonal justice) ıs between the politics of 
compromise and the radical notion of justice’: quoted in Y. Beigbeder, Judging War Criminals: The 
Politics of International Justice (London: Macmillan Press Ltd, 1999) 122. 

64 Human Rights Watch, ‘Policy Statement on Accountability for Past Abuses’ Special Issue: 
Accountability for Past Human Rights Abuses, (New York: Human Rights Watch, 1989) 1. 

65 R. Goldstone, ‘Failure to Deal with the Dark Past Spells Disaster’ South African Associated Press 14 
August 1997, quoted in Graybill, n 40 above 119. (‘If one had to bang to court all the perpetrators of 
human rights abuses during the last 40 years, there just would not be enough courts to deal with it’). 
See also Neil J. Kritz, ‘The Dilemmas of Transitional Justice’, in NJ. Kritz (ed), Transitional Justice 
(United States Institute of Peace Research, 1995), xxiii. (‘In Rwanda, after ousting a regime that 
organized genocidal killings of at least half a million people, if the new government were to undertake 
prosecution of every person who participated in this heinous butchery, some 30,000—100,000 
Rwandan citizens could be placed in the dock — a mtuation that would be wholly unmanageable and 
extremely destabilizing to the transition. Moving the nation forward toward both justice and 
reconciliation plainly precludes an absolutist approach to the chain of ity’.) 

66 See, ‘Why McNally Lost the Malan Trial’ Weekly Mail and Guardian (October 18, 1996). Available 
at <http/Avww.sas.upenn edn/African_Stucies/Listserv/Weekly_Mail_17980.btml >. 
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bureaucracy, the armed forces, or the administration of interventionist economic 
policies, might push those ready to become a loyal opposition into semi- and 
disloyal positions’. This is an extremely delicate balancing act. Criminal trials 
answer to the first need — a vivid line between the old illegitimacy and the new 
democracy — while not necessarily addressing the need to rehabilitate a 
bureaucracy which is needed to serve the new ideals, and so cannot be dismissed 
or imprisoned.® 

This is not simply a matter of pragmatism, and of making the best in a difficult 
set of circumstances: It also involves a profoundly different view of what in fact 
constitutes justice, and whether justice is best served by taking retribution against 
those who have offended our view of justice, or by inducing the offender to see the 
error of his or her ways. The very first clause of Chapter 1, the founding provisions, 
of the Constitution of South Africa, states that the Republic is founded on the 
values of ‘human dignity, the achievement of equality and advancement of human 
rights and freedoms’. Human dignity, equality and human rights are thus placed on 
an equal footing. Dignity is given pride of place, which has a strong echo of the 
values of traditional African society and culture in this country, where justice is not 
seen as a matter of adjudicating on competing rights between individuals, but on 
promoting cooperation between people and harmony within the community. 

As Judge J.Y. Mokgoro, Judge of the Constitutional Court of South Africa, has 
said, ‘the original conception of law [was] not as a tool for personal defence, but as 
an opportunity given to all to survive under the protection of the order of the 
communal entity’. 

Such insights are increasingly coming to the forefront of debates over how 
countries might best deal with oppressive pasts. It is a pity that, in general, the 
academic literature in this area has lacked the conceptual subtlety of longer 
Tunning jurisprudential debates. But there are hopeful signs. Professor Ruti Teitel’s 
book Transitional Justice, to be published by Oxford University Press next year, is 
the first attempt of which I am aware to relate the factual and conceptual 
challenges of transitional situations to the longer running debates. Professor Teitel 
faces up to the fact that law has a distinctive nature and function in situations of 
radical political change; that the rule of law itself must have a distinctive meaning 
in such circumstances. She correctly argues that we cannot simply take the notion 
of the rule of law that prevails in settled societies and transplant it uncritically into 
the different and fraught context of transitional justice. She instead identifies what 
she terms ‘transitional jurisprudence’, based on the observation that ‘the 
transitional rule of law comprises distinctive values particular to [transitional] 
periods’.” She notes that in this sense, the Nuremberg legacy, the spectacle of 
perpetrators in the dock, is ‘an anomalous precedent’,’! more honoured in the 
breach than the observance in subsequent human rights enforcement. Nuremberg 
encourages us to conflate justice with criminal trials, but the actual state practice of 
transitional justice has been more diverse. 
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Whatever the ultimate merits of Professor Teitel’s particular jurisprudential 
approach,” her book is a hopeful sign that the conceptual depth of the study of 
transitional justice is at last increasing. I think that, finally, we are moving beyond 
Manichean platitudes. 


Justice and reparations 


If we move beyond the reflex assumption that justice in a political transition is 
measured by the number and success of criminal prosecutions, we quickly arrive 
again at the concept of reparations, and of restorative rather than punitive justice, a 
concept that in itself includes a number of important sub-debates.73 
Within the United Nations, the debate about reparations centres on the following 
options: 
e Restitution, requiring, inter alia, restoration of liberty, family life, citizenship, 
return to one’s place of residence, and restoration of employment or property 
e Compensation for physical or mental harm, lost opportunities, material 
damages and loss of earnings, harm to reputation or dignity, legal or expert 
costs 
e Rehabilitation 
e Satisfaction and guarantees of non-repetition.”4 


This list is not claimed to be exhaustive, but even confining ourselves to it, there 
are evident tensions, trade-offs, and potential incompatibilities. The restoration of 
citizenship or of family life suggests complex country-wide policy processes, with 
connotations of legislation and social reform — the issue seems to be undoing 
societal scars and broad injustices, averting a scenario of dreams deferred, that 
might explode. On the other hand, the provision of legal and cxpert costs suggests a 


72 Professor Textel’s most original argument is that transitional jurisprudence has an autonomous impact 
on political transitions, so that law should not be seen as merely the outcome of broader political 
power balances She argues passionately that ‘transitional law transcends the “merely” symbolic to 
be the leading rite of modern political passage’ (p 221). But her own arguments throughout imply that 
this assertion will be true in some contexts and less so in others. That law can itself make a distinct 
impact on the mux of factors influencing politcal transitions 1s a useful point; that it is always the 


static a picture of the rule of law in ‘normal’ or non-transitional settings. For instance, she argues at 25 
that the fluidity of transitional justice presents an appropriate venue for the sort of ‘hyperpoliticised 
adjudication’ that critical theorists advocate. She suggests that in ron-transitional situations, critical 
legal theorists’ arguments about the highly politicised nature of law are less well placed. I myself 
view law as a form of congealed politics, so that I would personally be more fair to the critical 
theorists ın the context of non-transitional justice, in normal times. Thus distance from the useful 
insights of critical legal studies becomes a significant problem when, towards the end of her book, 
Professor Teitel argues that ‘transitional law’s distinctive contribution to [political transition] 1s that it 
is both constrained by and transcendent of politics’. The idea that law — whether in normal or in 
transitional settings — participates at all in political ‘transcendence’ must give us pause after a century 
of legal realism 

73 See C. Villa-Vicenclo. ‘The Reek of Cruelty and the Quest for Healing: Where Retributive and 
Restorative Justice Meet’ (manuscript on file with the author) 19. (‘Deep healing involves more than a 
Jodicial rulmg and more than monetary compensation, recognising that both are often immanently 
helpful. It involves the quest for a new quality of life and the creation of a mlieu within which the 
atrocities of the past are less likely to recur in the future’.) 

74 United Nations Commission on Human Rights, Note on the ‘Basic Principles and Guidelines on the 
Right to Reparation for Victims of [Gross] Violations of Human Rights and International 
Humanitarian Law’, submitted by the Special Rapporteur of the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities, quoted by Beigbeder, n 63 above 105. 
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narrower forum, akin to a courtroom — the issue seems to be the undoing of 
individual or personal injustice. 

It would be convenient to skate over such issues and to say that the pursuit of 
individual and societal remedies are complementary rather than conflicting, or 
some such form of words. But in the real world of scarce resources and hard 
choices, this is simply not the case. If black South Africans are to be compensated 
in cash and individually for lost employment opportunities or forced removals 
alone, to take just two examples, the annual budget of our country would be wholly 
tied up for the foreseeable future, indeed, well into the unforeseeable future. 
Meanwhile, the dream of collective recovery would be deferred, and might 
explode. Social unrest would bring the curtain down on the well-meant programme 
of compensation for lost employment and forced relocations, along with much else. 

Such perceptions underlay the position adopted in South Africa that reparations 
are to take the form not only of mandatory monetary compensation (although 
section 42 of the Act creates a President’s fund from which payments may be 
made), but also of symbolic or other redress. The Commission itself recommended 
that a structure be developed in the President’s Office to oversee the 
implementation of reparation and rehabilitation programmes, which would entail, 
among other things, financial reparation, the issuing of death certificates, the 
expedition of exhumations and burials and the facilitation of the resolution of 
outstanding legal matters relating to reported violations.” The Government is 
reviewing these proposals within the broader context of its plans for orderly 
societal change. 

If we look again at the forms of reparation that feature in UN debates — measures 
to restore liberty, residence, employment and property; compensation for mental 
and physical deprivation and for lost dignity; rehabilitation of those who have 
suffered and guarantees that human rights abuses will not recur — these could 
easily be read as the stuff of modem governance in its entirety, rather than as a 
special case of the requirements of governance in transitional societies. What is 
unusual is that transitional societies, because we agree that they have had 
excessively unjust recent pasts, have an opportunity, through truth commissions 
and the like, to pause for introspection and to gather themselves into a new 
collective direction.”6 

For countries like South Africa, where the legacy is a particularly appalling 
institutionalised and society-wide one, the real value of truth commissions lies in 
their impact on the social consensus. It seems less important to me, personally and 
as a Minister of State, to see P.W. Botha behind bars than to see his ideological 
followers stalled in their quest to perpetuate his socio-economic legacies. In a 
system that killed far more infants through malnutrition and the unavailability of 
water than it killed adults with bullets and bombs, the drama to be had from placing 
militarists on trial might easily overshadow the equally real atrocity of the system 
itself. In the driest areas of South Africa, infant mortality rose to above 400 per 
thousand under apartheid. 


75 Truth and Reconciliation Commission of South Africa Report (Cape Town: Juta, 1999) val 5, ch 8, 
paras 22-23, 321. 

76 MH. Morris, ‘International Guidelines Against Impunity: Facilitating Accountabilty’ (1996) 59 Law 
and Contemporary Problems 29, 33 (truth commissions often have the credibility and authority that a 
private bistorian’s account would lack). Additionally, John Hertz argues at 288 that the one factor 
required to constitute a mimmally stable democracy is the creation of a democratic counter-1mage, 
and this m tum rehes on exposing the truth about the previous regime. Therefore, there is an 
imperative to accomplish what the Germans call Vergangenhettsbewaeltigung, a coming to terms with 
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There is an analogy here between the longstanding debate in the international 
human rights community between civil and political rights on the one hand, and 
socio-economic rights on the other. The so-called first generation civil and political 
rights were for some time treated as the only real rights, but in recent times socio- 
economic rights have been acknowledged as equally important, not least in our 
own constitution, which includes rights of access to housing,” water, nutrition, and 
health.78 Just as good governments will assure the fulfillment of first and second 
generation rights alike, bad governments will often flout both generations of rights 
(along with ‘third generation’ environmental rights).” 

Our truth commission had ample legislative scope to investigate ‘the entire 
edifice of apartheid’. The Act deliberately left scope for the investigation of 
offences against both first and second generation rights. So it is wrong to say that 
the Act or the policy underlying it focused only on civil and political offences as a 
deliberate legislative choice.®! In fact the Commission could and did address broad 
and systemic injustices. It for instance held hearings into various culpable sections 
of civil society, such as the medical profession, the legal profession, the business 
community and the judiciary.®2 But the Commission occasionally seemed hesitant 
to venture beyond traditional civil and political offences (particularly in relation to 
investigating the business community) and the media coverage of the Commission 
clearly focused disproportionately on the dramatic evil deeds done by those who 
sought amnesty from criminal prosecution. This is a failing more of the 
Commissioners and of their public relations machine than of the Act as passed 
by Parliament. 


77 Constitution of the Republic of South Africa Act 108 of 1996, section 26. (1) Everyone has the right 
to have access to adequate housing. (2) The state must take reasonable legislative and other measures, 
within its available resources, to achieve the progressive realisation of this right. (3) No one may be 
evicted from their home, or have their home demolished, without an order of court made after 
considering all the relevant circumstances. No legislation may permit arbitrary evictions. 

ubid 8 27 (1) Everyone has the right to have access to: a. health care services, including reproductive 

health care; b. sufficient food and water; and c. social security, including, if they are unable to support 

themselves and their dependants, appropriate social assistance. (2) The state must take reasonable 
legislative and other measures, within its available resources, to achieve the progressive realisation of 
each of these rights. (3) No one may be refused emergency medical treatment. 

79 This is not always the case. Supporters of the Pmochet regime like to trumpet its economic successes, 
Just as the Nazis flaunted the Volkswagen and the fall in joblessness under their rule. 

80 Asmal, Asmal and Roberts, n 59 above 25. 

81 M. Mamdani, ‘Reconciliation Without Justice’ (1996) 46 Southern African Review of Books, available 
at <http//www.uni-ulmde/~rturrell/antho3html/Mamdani html> (critiques what he takes to be the 
terms of reference of the Truth and Reconciliation Commission, ‘whereby injustice 1s no longer the 
injustice of apartheid. forced removals, pass laws, broken families. Instead, the definition of injustice 


7 


co 


apartheid, not those whose lives were mutilated in the day-to-day web of regulations that was 
apartheid. We arrive at a world in which reparations are for militants, those who suffered jail or exile, 
but not for those who suffered only forced labour and broken homes’.) See also J. Dugard, ‘Is the 
Troth and Reconciliation Process Compatible with International Law? An Unanswered Question’ 
(1997) 13 South African Journal of Human Rights 258, 260. (The phrase ‘severe ill treatment of any 
person’ in s1X3XbXui) of the Promotion of National Unity and Reconciliation Act will ‘clearly be 
narrowly interpreted to mean phymical ill treatment, as this accords with the categories of crime that 
precede it’ in the statutory clanse in question). Both thess views adopt a view of the statutory scope of 
the Act which 1s not laid down in the plain language of the Act. They misread the terms of reference 
estabhahed by the Act. The commission was free, as my co-authors and I argued, to have interpreted 
the Act more broadly, so as to examine the entire socio-economic edifice of apartheid. (Asmal, Asmal 
and Roberts, n 59 above, 25-26) The proper scope and interpretation of the phrase ‘severe ill 
treatment’ was in fact much more intensely debated (within the commission itself as well as in public 
Be en ee ee 
82 For a useful discussion of this aspect of the truth commission De work, see Gram, 0°40 above. 
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This is not to suggest, however, that the Act was flawless. Since only those who 
feared criminal prosecution under the old apartheid laws needed to apply for 
amnesty, the ordinary daily consequences of apartheid, which were not criminal 
under the old laws, did not fall within the drama of the amnesty hearings, even if 
they did fall within the proper scope of the legislation. It may well be that the first 
step in the transitional justice process ought to have been the ratification of the 
1973 Convention on the Suppression of the Crime of Apartheid, which called on 
subscribing states to punish acts of apartheid in their local criminal justice 
systems.®3 This would have meant that the ‘desk murderers’, those who had 
implemented the mundane and everyday policies of apartheid, would have had to 
seek amnesty from criminal prosecution. The problem with this suggestion is that it 
would have exacerbated the risks of subversion and made more complex, perhaps 
impossible, the task of winning over the loyalty of the bureaucracy from their 
erstwhile apartheid masters. Those who insist that new governments are uniformly 
under an absolute obligation to prosecute human rights abusers are well 
intentioned, but what they advocate may turn out to be destructive rather than 
beneficial.’ Even respected groups like Amnesty International can fall into this 
trap on occasion.§5 

One of the most poignant contributions to the discussion about truth 
commissions is that made by Ignacio Martin-Baro, one of six Jesuit priests 
murdered in El Salvador in 1989. Just before his death, he wrote in favour of truth 
commissions, and brought to light a point that many human rights fundamentalists 
miss — that the justness of amnesty depends on the process by which it has been 
granted: ‘the problem turns on whether that pardon and renunciation are going to 
be established on the foundation of truth and justice, or on lies and continued 
injustices’ .& This links the justice of amnesty to the justness (or otherwise) of the 


83 N. Fritz, a researcher at the South African Constitutional Court, made this observation. See also, N 
Fritz Sighs of the Bridge: The South African Truth and Reconciliation Process and International Law 
Obligations, (unpublished manuscript on file with the author), 28 (noting that in the absence of 
legislation crimunalising socio-economic aspects of apartheid, socio-economic comes against 
humanity remain outside the incentives set up by the South African commission, since socio- 
economic perpetrators face no liability, hence need no amnesty). Additionally, John Dugard notes that 
while South Africa’s interim constitution (under which the founding election in 1994 was held) took 
no account of international crimes, the final constitution, passed by the democratic legislature in 1996, 
provides that everyone has the right not to be convicted for an act or omussion that was not an offence 
‘ander either national or international law at the time ıt was committed or omitted’ (Constitution of 
the Republic of South Africa, s 35(3)(1)). J. Dugard, ‘Retrospective Justice: International Law and the 
South Afmcan Model’, in J. McAdams (ed), Transitional Justice and the Rule of Law in New 
Democracies (Notre Dame: Notre Dame University Press, 1997) 269-270 This acknowledges 
international law as a legitumate basis for subsequent criminal prosecution, even in the absence of a 
relevant caminal inhibition under the cuminal law of the prior regime. Thus the question 1s not a lack 
of legal basis for prosecution, but whether prosecution would, at this juncture, advance conceptions of 

in South Afnca. 

84 The best recent article on the absoluteness or otherwise of the duty to prosecute 1s S. Michael, “The 
Letter of the Law: The Scope of the Intemational Legal Obligation to Prosecute Human Rights 
Crimes’ (1996) 59 Law and Contemporary Problems 41. See generally, Orentlicher, n 32 above; and 
Z. Motala, “The Promotion of National Unity and Reconciliation Act, the Constitution and 
International Law’ (1995) 28 CILSA 338, 353-357. 

85 In a policy statement in 1991, Amnesty International inmsted that alleged perpetrators should be 
brought to tnal and that their trials should include a clear verdict of guilt or innocence. Amnesty 
International did, however, doff its hat to restorative measures, saying that it ‘took no position on 
post-conviction pardons’ ‘Policy Statement on Impunity’, Oral Statement by Amnesty International 
Before the United Nations Commission on Human Rights, Sub-Committee on Prevention of 
Discrimination and Protection of Minorities, (Amnesty Intemational, International Secretanat, 1991) 


34 
86 Ignacio Martmn-Baro, ‘Reparations: Attenton Must be Paid’ (1990) Commonwealth 185. 
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society which grants it. It is noteworthy that the UN-sponsored El Salvador truth 
commission had called, upon the publication of its report, for uncompromising 
prosecution of forty named offenders — and the Government five days later passed 
a general amnesty, to avert the threat of military upheaval.®’ The call for aggressive 
prosecutions thus boomeranged and led to an end result of outright impunity. A 
less seemingly radical approach at the outset might have been more practically 
effective in saving Mr Baro’s life. 


International justice: beyond retribution? 


Stepping back from the uncertainties of transitional justice within national political 
systems, from the relatively subtle and refined notions of justice that prevail there, 
it is striking to note that punishment-driven notions of justice, as opposed to 
restorative or other forms, have been prevalent in the international sphere.®8 In the 
1990s, two international criminal tribunals, the International Criminal Court, and, 
most recently, the Independent International Commission for Kosovo have been 
established: the international sphere has a seemingly pro-punishment ethos. 
Indeed, arguably the most innovative and adventurous action taken by the Security 
Council since the end of the Cold War was the imaginative way it interpreted its 
Chapter VII powers to allow it to set up the International Criminal Tribunal for the 
Former Yugoslavia® — a step taken in the name of prosecution and punishment. 

Yet, at the very heart of both International Criminal Tribunals, ostensibly pro- 
punishment entities, one actually finds truth commissions and a more 
discriminating and practical form of justice. In 1994, the UN established truth 
commissions in Yugoslavia and Rwanda,*! and their authoritative reports boosted 
the political momentum for bringing perpetrators to justice.92 The work of the truth 
commissions also provided the basis for early indictments once the criminal 
tribunals had been set up. 

Given that the prosecutor-driven Intemational Criminal Tribunal for the former 
Yugoslavia (ICTY) gained momentum from the prior work of a non-retributive 
truth commission, it is appropriate that the ICTY prosecutions themselves have 
shown up the inherent limitations of a purely retributive response to human rights 


87 Hayner, n 52 above, 242. 





Crossroads: The Dayton Peace Agreement and Beyond’ (1996) 18 Human Rights Quarterty, and 
Beigbeder n 63 above, 166-167. 

91 See generally Final Report of the Commission of Experts Established Pursuant to Security Council 
Resolution 935 (1994), U.N. SCOR, 49th Sess , UN Doc. $/1994/1405 (1994), available at <http:// 
WWww.un ; 

92 M.P. Scharf, "The Case for a Permanent International Truth Commission’ (1997) 7 Duke Journal of 
Comparative & International Law 380. 

93 ibid. 
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abuse. Judge Richard Goldstone, a member of the South African Constitutional 
Court and previous chief prosecutor of the ICTY, has now increasingly spoken in 
favour of doing justice through truth commissions rather than through 
prosecutions. 

Ironically, the ICTY itself is beginning to come full circle, moving away from a 
prosecutorial style towards a process more in the style of a truth commission” that 
would be less formal and alienating than a court. In complete contrast, the 
Rwandans have moved consistently away from the truth commission roots of their 
process of facing the past. This well illustrates the fluidity that attaches to attempts 
to define justice during political transitions. In thus moving from punishment- 
based models to approaches that are more compatible with transitional fluidity, 
international law itself may well outlast the obituaries currently being written in its 
name.% 

The violence that erupted in Rwanda in 1994 interrupted the country’s slow and 
difficult political transition. In late 1992, the Government and the armed opposition 
negotiated the Arusha Accords, which contained an agreement to establish a 
commission of inquiry into past atrocities.” The Rwandan Government went so far 
as to petition a French organisation to set up a truth commission, but the request 
was declined. When the UN truth commission was established, it was given a 
formal welcome by the Rwandan President.%* 

The horror of the 1994 genocide changed forever the Rwandan political 
landscape. The truth commission approach was abandoned. As early as September 
1994, the new Government itself actually proposed the establishment of an 
international prosecutorial tribunal, long before any serious consideration was 
given to the matter by other states.” A letter from the Permanent Representative of 
Rwanda to the President of the Security Council stated that the Government did not 
believe it possible to ‘arrive at true national reconciliation’ without eradicating the 
‘culture of impunity’ which characterised Rwandan society. Essential to the 
construction of ‘a new society based on social justice’,!™ the Government now 
asserted, was an international criminal tribunal: retributive justice. Swift and harsh 
retribution alone, the Government now felt, would end the cycle of violence begun 
in the 1950s, and only once the rule of law was re-established could socio- 


94 Quoted by D. Amold. ‘Speaker Goldstone Calls for Justice in War Crimes — South Afmcan Judge 
Praises Truth Commissions’ Stanford Daily January 14, 1998. The article can be found at <http// 
daily stanford.org/daily97 %2D98/1%2D14%2D98/news/newyustice14.html>. Indeed, Goldstone has 
asserted that public acknowledgement of the suffering of victims, and the giving of a voice to the 
voiceless — both classic functions of truth commissions — are in themselves forms of 

95 Three separate national war crimes commissions were established in the former Yugoslavia, and each 
has served some of the functions of a truth commission in that they have provided an opportunity for 
victims to come forward and tell their stones. In 1997, however, the leaders of the commissions 
acknowledged they were creating three separate and conflictmg versions of history. There have 
increasingly been calls for the creation of one joint Bosnia-wide commission, an idea which has 
actively been supported by the ICTY. See NJ. Kritz, ‘Coming to Tems With Atrocities: A Review of 

Mechanisms for Mass Violations of Human Rights’ (1996) 59 Law and Contemporary 
Problems 127, 143-4. 


Criminal Court, ‘the historical justification for framing the successor justice question in mtemational 
terms has largely dissrpated. Postwar hopes for developing an international criminal law today reman 
largely unfulfilled. The early enthusiasm for international law’s advances is now tempered by sober 
reflection on the relative mefficiency of international mechanisms for responding to atrocity’. 

97 Hayner, n 52 above 242 

98 ibid. 

99 P Akhavan, ‘The Intemational Criminal Tnbunal for Rwanda: The Politics and Pragmatics of 
Punishment’ (1996) 90 The American Journal of International Law 504. 

100 ibid 505. 


20 © The Modem Law Review Limited 2000 


January 2000] Truth, Reconciliation and Justice 


economic rebuilding be contemplated. This view is diametrically opposed to that 
of the South African Government on its own, different, situation. 

Although the international community heeded the Rwandan Government’s call 
for a criminal tribunal, it viewed the factual situation in Rwanda differently, and 
did not fully endorse the harsh, unforgiving notions of justice seen by Rwanda as 
imperative.!°! This divergence led Rwanda, which was a member of the Security 
Council, to vote against Resolution 955 establishing the Criminal Tribunal under 
Chapter VII. The Rwandan Government fired a barrage of criticisms at the Statute 
of the Tribunal, all of which stemmed from the Government’s heavily retributive 
focus. It strongly objected that the death penalty, which was provided for in the 
Rwandan penal code, would not be imposed by the tribunal, and it disparaged the 
concurrent jurisdiction of other nations to prosecute Rwandan war criminals who 
were within their borders, asserting that some countries might ‘be inclined to let 
the perpetrators of genocide go free’.! The Government also argued that the 
temporal restriction of the jurisdiction of the Tribunal to 1994 cut out the long 
period of planning that preceded the genocide, and was thus unacceptable; and that 
the seat of the Tribunal should be in Rwanda in order to ‘teach the Rwandan people 
a lesson, to fight against the impunity to which it had been accustomed ... and to 
promote national reconciliation’ .!% 

Yet, hidden within this retributive focus, one can discern a more constructive 
aim, looking to rebuild the shattered country. As a result of the widespread carnage 
caused by the 1994 genocide, most of Rwanda’s infrastructure was destroyed, 
leaving a state without a police force or a judiciary.!% The ICTY was seen by the 
Rwandan Government as a vital component in the whole reconstruction project 
necessary to fill this void, and indeed the Tribunal did send people to Rwanda to 
train new judges and police. Even within a heavily retributive environment, 
therefore, room was still made for measures designed to reconstruct society. 

The recent establishment of the Independent International Commission for 
Kosovo (ICK) reflects a growing uncertainty as to whether criminal trials are 

to manage the aftermath of civil conflicts in the last decade. While the 
Yugoslav Tribunal’s prosecutors may be able to answer the immediate calls of both 
the international community and ethnic Albanian refugees for high level 
indictments,'® a different forum is necessary to explore how such tragedies might 
in future be avoided. It is instructive that the international community, appalled by 
witnessing, in CNN technicolour, the destructive bombardment of a country and its 
attendant horrors, should fall back on a political rather than a legal mechanism. 
Given that the IICK is free to determine its own frame of reference, it can include 
within its investigations a consideration of the interplay between realpolitik and 
action taken in the name of human rights. Indeed, the necessity of engaging in such 
an analysis has already been identified by the commission. 


commission, requiring perpetrators fully to confess their comes and formally to apologise to their 
victims in order to qualify for ‘a significantly reduced schedule of penalties’, Kotz, n 95 above, 135~ 
136. 

102 UN Doc S/PV.3453 (1995). Available at <http://www.unorg/Docs/>. 

103 ibid. 

104 Ninety-five per cent of Rwanda’s yudges were killed or sent into exile. Seo Akhavan, n 99 above 510. 

105 See MLS. Ellis ‘Non-Negotiable’ War Cominals Being in the Dock, Not at the Table’ Washington 
Post 9 May 1999, B1. Ellis recounts his experiences in the Stenkovec refugee camp, and describes the 
refugees’ common ‘yeamıng for justice’ through high level political leaders being held cnminally 

accountable for orchestrating what 1s still euphemistically called ethnic cleansing. 
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The appointment of a truth commission in Nigeria in September 1999 acknowl- 
edges the usefulness of this manner of justice. The Nigerian Commission will 
investigate 8,000 cases submitted by the Ogoni people (whose leader, Ken Saro- 
Wiwa, was hanged), as well as 2,000 other cases, many of which relate to the events 
surrounding the cancellation of the 1993 election results by the then military 
government. !% 

The international community has, however, recognised in an even more funda- 
mental way the need to accommodate both retributive and restorative responses to 
conflicts involving genocide, crimes against humanity and war crimes. The 1998 
Rome Statute establishing a permanent International Criminal Court (ICC) acknowl- 
edges as one of its fundamental principles that national criminal systems retain 
jurisdiction over international crimes, and that States can validly put themselves 
beyond the jurisdiction of the ICC either through bona fide prosecution at national 
level, or through bona fide truth commission processes. The United Nations Sec- 
retary General Kofi Annan said as much in Johannesburg recently.!°’ This is not by 
any means to say that an easy solution (or any solution at all) to the debate has as yet 
been found. The Court will in fact be faced with the complex and politically uncertain 
task of adjudicating whether decisions not to prosecute are valid, or whether they 
result from ‘the unwillingness or inability of the State genuinely to prosecute’ .1% 

The relationship between domestic forums and the ICC is also ambiguous, and 
the notion of complementary national and international jurisdiction is unclear. 
Commentators seem to agree that ‘complementarity’, as it has been termed,! is a 
crucial issue, which determines the role that the Court will play.1!° However, the 
precise meaning of this soothing term remains elusive.!!! 

Closely allied to the issue of complementarity are questions about the very way 
in which international crimes have come to be understood. The prevailing 
assumption has been that the ICC would address those crimes imprinted on the 
collective conscience!!? by the increasing brutality of successive conflicts. Only 
these customary law crimes — genocide, crimes against humanity (including 
apartheid), war crimes and aggression — were included in the Rome Statute. A 
conscious decision was taken early on in the process of codifying post-Nuremberg 
international crimes!!3 to exclude crimes without a ‘political element’, such as 
piracy, drug trafficking and counterfeiting.!'* The ensuing disputes over, for 





106 Johannesburg Business Day, 20 September 1999. Available at <http-//www.bday.co.za/cgi-bin/post- 
queryfm.cgi>. 

107 Speaking after receiving an honorary doctorate of law at the University of the Witwatersrand on 
Tuesday, 1 September, 1998. 

108 Art 17(1Xb). 

109 M.C. Bassiouni, ‘Introduction’ in M. Cherif Bassiouni (ed), The International Criminal Court: 
Observations and Issues Before the 1997-97 Preparatory Commutee; and Administrative and 
Fmancial Implications. (Toulouse: Ères, 1996) 21-22. 

110 See, JL. Bleich, ‘Complementarity’, in M Cherif Bassiouni (ed) n. 109 above 231-233, and 

Blakesley, ‘Jurisdiction, Definition of Crimes and Tnggering Mechanısms’, in M. Cherif 


National and Intemational Tnbunals’ (1997) 7 Duke Journal of Comparative and International Law 
571, 583. 

112 Texmed jus cogens crimes, or norms recognised at international level as fundamental. 

113 This process culmmated ın the production of several successive versions of the Draft Code on Comes 
Against the Peace and Security of Mankind, the latest one bemg released ın 1996 
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example, whether or not international drug trafficking should be included, need not 
concern us here, since there is no question of setting up truth commissions to deal 
with such crimes. 

Nevertheless these competing visions of an international criminal court, and of 
the work that such a court might do, are a useful way to highlight, in closing, what 
it is that we mean when we talk about transitional justice, international law and 
ultimately about international justice. First, we are — or ought to be — in the realm 
of debate and not of arbitrary fiat. Global institutions must mature to the point 
where they are forums for real debate, not the forced consensus of veto powers and 
such exercises in vote-rigging, the sorts of mechanisms that the De Klerk 
government tried and failed to introduce into the national politics of South Africa. 

If we lose sight of such issues — of the way in which global institutions impact on 
the way the world decides which injustices shall be censored or punished, and 
which not — then we will find our national processes of transition held hostage to 
global norms not of our own making.!!5 This point can be illustrated even with 
reference to our own, ostensibly domestic, truth commission process. As I have 
already suggested, the global discourse of transitional justice has been 
conceptually simplistic to date. The tendency has been (particularly in South 
Africa) to extrapolate from conflicts elsewhere — notably the ‘dirty wars’ of Latin 
America — and to assume that, since there were abuses on all sides in those 
conflicts, there must be a similar equivalence also in South Africa.!!6 Globalisation 
itself, including the globalisation of human rights, remains contested territory. This 
is a contest from which we dare not shrink. 

It is up to all of us to ensure that when we talk about various national transitional 
experiences ‘in perspective’, which I have taken to mean ‘in international 
perspective’, we have exerted ourselves in advance to ensure that that perspective 
is as equitable as it can be. 


Conclusion 


Tonight I have tried to develop a third way through times of political transition, a 
way between the stark extremes of naivete and realpolitik. Through this 
perspective, I have presented the South African experience as something of a 
model. This is not merely my own jingoistic chest-thumping. In international 
debates over transitional justice, the South African experiment is increasingly seen 
as a rich and complex model from which much can be learned, whatever its 
inevitable flaws. 

In South Africa, we had prosecutions of some offenders and will have 
prosecutions of some more. Some of those prosecutions have failed (for instance 
that of murderous 1980s general Magnus Malan and 21 of his colleagues), while 
others have succeeded (for instance that of apartheid hit-man Eugene De Kock). 
But we also realised that over-reliance on trials would be a wasteful diversion of 
administrative and political resources; that trials would traumatise the country and 


115 O. Yasuaki, “The Tokyo Trial: Between Law and Politics’, in The Tokyo War Crimes Trial: An 
International Sympostum (New York: Harper and Row, 1986), where for instance he comments on the 
‘contradictions between the the emergence of non-Westem powers in Asia and the persistence of 

Westcentric structures of information and culture in international 

116 This 18 not to say that we should ignore international comparative experience, rather that we should 
not misconstrue its import, not ignore relevant contextual differences. I have myself written on the 
Latin American experience. K. Asmal, ‘Coping With the Past: The Latin American Experience’ 
(1994) 10 UNISA Latin America Report 22. 
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derail redistribution of power and resources. Therefore we insisted upon an 
amnesty arrangement, but also refused to grant amnesty without fact-finding. We 
coupled forgiveness with truth, insisting on full disclosure of past misdeeds. In the 
end, our truth commission recognised the legitimacy of the struggle against 
apartheid and also recognised the utter illegitimacy of apartheid and the various 
self-serving justifications that it peddled in favour of itself (for instance, that the 
apartheid regime was a bulwark in the fight against “communism”’). Our third path 
towards transitional justice validated the decades-long consensus within the 
international community on the nature and status of apartheid. 

Correspondingly, these developments within South Africa, must be placed in an 
international perspective. The lessons of crime and punishment within domestic 
systems have influenced and been influenced by developments at the international 
level. In making peace and minimising war we must, as in so many other arenas, 
think local and act global. In this way we may at long last awake from what Yeats 
calls the “twenty centuries of stony sleep/vexed to nightmare by a rocking cradle.” 
In this way, we can perhaps teach ourselves to hope again for optimism unbroken 
by cynicism. No longer, then, need idealism cower in nibilism’s shadow, nor in the 
false virtue of naivete. And then, only then, might we perhaps with Seamus Heaney 
hope for one of those rare historical moments “when hope and history rhyme.” 
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Whistleblowers, the Public Interest, and the Public 
Interest Disclosure Act 1998 
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Corporate crime and organisational deviance raise complex legal issues. An 
initial problem lies simply in identifying when such wrongdoing has occurred. 
Here, whistleblowers can perform a valuable service. However, publicized cases 
suggest that they often pay dearly for their candour, encountering unfair 
sanctions at work. In Britain, the Public Interest Disclosure Act 1998 seeks to 
protect ‘ ‘good-f aith” whistleblowers from employer reprisals. In the wake of this 
legislation, the authors examine whistleblowing from a socio-legal perspective, 
asking what motivates whistleblowers, how do institutions respond to them, can 
legislation adequately protect them, and what effects will PIDA have on 
whistleblowing, employment practices, the culture of the workplace and, 
ultimately, society. 


We live in a society where organisations play a pivotal role in determining the 
quality of our lives. It is therefore crucial that such organisations be responsible 
and accountable. Yet the legal, sociological and criminological literature is filled 
with examples of wide- -spread malpractice and systemic rule- -breaking within 
organisations. 1 Public inquiries have revealed improprieties, and, in some cases, 
illegalities, in business and government.? Investigative journalists, drawing from a 
range of sources, have documented that children in care are abused, that patients in 
nursing homes are mistreated, that ferry boats are operated in an unsafe manner, 
that banks take unfair advantage of their customers, that hospitals cover up for 
incompetent doctors, that police on occasion ‘stitch up’ innocent suspects, that 
civil servants mislead government ministers, and that government ministers do not 
folly inform Parliament on matters about which MPs are entitled to know. At the 
same time that organisations bend and break the rules (including rules of law), 
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those within the organisation who are aware of the misconduct tend to maintain a 
discreet silence. The focal point of this article is on the few who decline to remain 
silent — persons commonly known as whistleblowers. 

Whistleblowing as a mechanism for achieving accountability in public and 
private organisations has received considerable attention of late, stimulated in 
Britain by the enactment of the Public Interest Disclosure Act 1998 (PIDA). The 
Act constitutes an attempt to provide legal protection to good faith whistleblowers. 
But it also can be viewed as part of a larger movement to make institutions more 
transparent and accountable. Fuelled by the Act, there are an increasing number of 
magazine and newspaper columns that feature reports of whistleblowers.’ 

Presumably most of us would applaud these initiatives, and in particular the 
protection of whistleblowers. Business and government organisations tend to be 
characterised as defensive, secretive and self-serving bureaucracies, while 
whistleblowers are seen as courageous, public-spirited citizens. But the deeper 
one searches for the truth behind the stereotypes, the more complicated the picture 
that emerges. It is difficult to reach definitive conclusions, however, as 
whistleblowing not uncommonly involves a contest of credibility between an 
organisation and an individual, with each disputing the other’s veracity and 
perceptions of the problem. Research is meagre and largely anecdotal. Rarely does 
the public learn of cases of whistleblowing that have not attracted media attention. 
The academic literature is comprised mostly of empirical case-studies of individual 
whistleblowers, with the occasional survey, and is predominantly North American 
in origin. 

Whistleblowing as an explicit concept meriting serious study was pioneered in 
public administration in the United States after the Vietnam War. Daniel Ellsberg’s 
leaking of the ‘Pentagon Papers’, and the Watergate scandal, where ‘Deep Throat’ 
primed Bernstein and Woodward with inside information on wrongdoing within 
the Nixon White House, provided the impetus. Major legislative milestones 
included the Report to the US Senate of Senator P.J. Leahy in 1978 on federal 
employees who disclose information on governmental ‘waste, abuse and 
corruption’; the Civil Service Reform Act 1978, which first attempted to protect 
whistleblowers against victimisation; and the Federal Whistleblower Protection 
Act 1989, which strengthened the 1978 legislation. These Acts gave rise to many 
state and local whistleblowing laws.* Recently there has also been a spate of 
legislation in other countries, including Israel and Australia. A number of major 
compahies, among them Mobil and ATT, claim that they encourage 
whistleblowing;® other corporations, such as Johnson and Johnson, have received 
favourable publicity by taking a public stand asserting that mistakes should not be 
covered up and that employees should report malpractice.” 

In Britain, Parliament, by enacting PIDA, has now climbed aboard the 
bandwagon. In the wake of this recent legislation, we propose to examine the 
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concept of whistleblowing from a socio-legal perspective, asking what motivates 
whistleblowers and how do institutions respond to them; can legislation ever 
adequately protect them; in what ways will PIDA change the existing law; and 
what effects will the Act have on whistleblowing, employment practices, the 
culture of the workplace and, ultimately, society. 


The social/psychological dimensions of whistleblowing 


In order to appreciate the need for and likely effects of PIDA, it is essential to 
understand the social and psychological dimensions of whistleblowing. As a 
starting point, one might note that many organisations have norms which frown on 
the disclosure of confidential information about the organisation gained as a result 
of one’s status as an ‘insider’. In the Mafia and in tightly controlled terrorist 
organisations, secrecy is such an integral component of the group’s definition of 
itself (omerta or the rule of silence is imposed in the initiating ritual of the Italian 
Mafia)® that any transgression may be met with death. Legal but secretive 
organisations, the security services and the military in particular, also impose a 
duty on their employees not to reveal confidential and classified information. What 
may at first blush appear to be a normative expectation is often backed up by laws 
which allow for the criminal prosecution of those who violate this norm. 

Even in the absence of a law mandating confidentiality, there is usually a tacit 
understanding in most corporate and governmental organisations that employees 
will be loyal to their employer and respect the sensitivities and reputations of their 
colleagues. The unstated rule is that ‘dirty linen is not to be washed in public’. 
Those who violate this rule can expect to incur the wrath of both co-workers and the 
organisation for which they work. Whistleblowing is often regarded as akin to 
betrayal, a decision to bring the organisation into disrepute. In the charged 
environment surrounding the allegations, the substance — and truth or falsity — of the 
whistleblower’s disclosures may wind up taking a back seat to the fact of disclosure. 

In the sociological and managerial literature the term whistleblower is used to 
refer to an individual within an organisation who reveals negative information 
about the organisation, its practices or its personnel.’ The information may relate to 
abuse of power, fraud, mismanagement, waste, corruption, racial or sexual 
harassment, or health and safety dangers. The conduct in question may be illegal, 
negligent or simply unethical. It may concern the personal and private conduct of 
individuals within the organisation, ‘confidential’ business or governmental 
information (which the organisation would like to keep within its boundaries but 
which is not legally protected), legally protected data (which is an offence to 
release), or evidence of criminal activity committed by employees of the 
organisation or by the organisation itself. But what is private, confidential, 
protected, damaging or potentially damaging is often a matter of definition, which 
in turn may depend on context, and on the perspective and power of the parties 
involved.!° Whistleblowing may occur after the whistleblower has left the 
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organisation, but it is that which occurs while the whistleblower remains within the 
organisation that has generated the greatest concern, for it is in such cases that the 
whistleblower is most vulnerable to reprisals by the employer. 

What causes one individual to blow the whistle when others — indeed, the 
overwhelming majority of others — in the same position will choose to remain 
silent? In seeking to answer this question, it is necessary to look at the social/ 
psychological dynamics of whistleblowing and, equally if not more importantly, at 
the institutional response to whistleblowers. It is the latter — or, more accurately, 
the employees’ perception of the latter — that in many cases will deter an employee 
from reporting organisational wrongdoing.!! In part, Parliament enacted PIDA 
with the aim of altering the occupational environment and culture of the workplace 
in a way that would alleviate the fears that in the past had inhibited workers from 
reporting misconduct and malpractice. 

Although there is no single whistleblower profile, it may be possible to identify 
certain psychological characteristics that predispose an employee to blow the 
whistle. Definitive categorisation is difficult, however, because the data is largely 
anecdotal, no two whistleblowers are exactly like, and any given whistleblower 
may be driven by a complex combination of motives. 


The concerned citizen 


The popular image of the whistleblower is that of the concerned, well-meaning 
employee who informs his/her employer of institutional deficiencies, not out of a 
desire to damage the organisation but to set in motion corrective processes that will 
address the identified fault or malpractice. This whistleblower strives to combine 
institutional loyalty with personal integrity, and acts with no thought of reward or 
self-aggrandisement. The expectation of the whistleblower is that the organisation 
will address the problem and the assumption is that the only reason that this has not 
previously occurred is because of a lack of awareness of the problem. 

A typical example of the ‘concerned citizen’ whistleblower recently recounted his 
experiences on BBC Radio. While working for the Abbey National, he had noticed 
that his boss, with whom he was on quite friendly terms, was unfairly awarding 
contracts to companies with which he had an undisclosed association. After much 
personal agonising, the employee decided to blow the whistle on his superior. He 
described the period during which he wrestled with the problem as one of the most 
difficult in his life. Whom could he trust? To whom should he speak? Would his 
accusations be believed? If he disclosed his concerns to management and they were 
denied, would he be summarily dismissed? It was, as he observed, an essentially 
lonely period. For months he spirited away evidence that would support his 
allegations. When he did finally blow the whistle on his superior, he discovered, 
much to his relief, that not only was his evidence accepted, but that the company 
was so grateful that it awarded him an unsolicited £25,000 ex gratia payment. 

Whistleblowers tend to assume that the issues they raise will be resolved in a 
non-conflictual manner which will have no long-term repercussions. Sometimes 
this does happen, as the above example illustrates (although even here the 
whistleblower was advised to take an extended period off from work until the 
reverberations of the affair had died down, the presumed worry being that friends 
of the disgraced superior might make life within the organisation extremely 
unpleasant for the whistleblower). Other times, however, the internal reporting of 
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wrongdoing or malpractice can set into motion a slow, gradual erosion of the trust 
that previously existed between employer and employee, whether or not formal 
reprisals are visited upon the whistleblower. 

It is the latter cases that tend to dominate the literature, although it must 
constantly be borne in mind that the popular literature may be skewed by the 
media’s desire for sensationalist stories. In the reported cases, the whistleblower 
will usually start out with a normal if not strong institutional commitment. The 
discovery of malpractice or wrongdoing may jar that commitment, although not 
fatally. What is critical is the institution’s response. A refusal to admit that a 
problem exists, or an inadequate response, may raise in the whistleblower’s mind 
the suspicion that the employer is content to tolerate the deviance. But information 
can take various paths through the hierarchy of an organisation with different 
interests reinterpreting the information during its passage. While a supervisor may 
be sympathetic to the whistleblower’s concerns and transmit them onwards, the 
message may be blocked elsewhere. It can also prove difficult to pin down who has 
specific responsibility for dealing with the reported situation.!2 Whatever the 
reason for the institution’s non-responsiveness, the whistleblower may decide that 
his/her disclosures and concerns are not being taken seriously. This often will 
prove a turning point. While some will be prepared to drop the matter, others will 
become more determined than ever to see that something is done. But if further 
attempts to resolve the problem internally prove unsuccessful, the whistleblower is 
likely to become increasingly frustrated. Innocence can be replaced by 
disillusionment and cynicism, and the point may be reached where the employee 
decides to go outside the organisation with his/her concerns. 

Going public often turns out to be a defining moment in the deteriorating 
relationship between employer and employee. Up to then, the initiative lay largely 
with the whistleblower, who could pursue or drop the matter as he/she saw fit, but 
now the third party to whom the critical information has been revealed is in charge. 
If that person is not sensitive to the fate of the whistleblower, the latter may be 
made to appear naive or vindictive. The context becomes ‘politicised’ and the now 
public ‘career’ — in the sociological sense — of the whistleblower commences. This 
may be a long and painful road, with perhaps the added insult that the 
whistleblower is neglected and forgotten as the struggle shifts to new arenas with 
different actors while the spotlight abandons him/her for more high-profile 
contestants. While a whistleblower may appreciate the improbability of winning a 
public battle with his/her organisation (a Don Quixote tilting at 
windmills), by this time cold logic has been to a large extent displaced by moral 
outrage. There is a certain irony in the fact that while institutional inadequacies 
create the whistleblower, once the dynamic of exposure, denial, reprisal, claim and 
counter-claim is set in motion, then the whistleblower and the malfunctioning 
organisation find themselves tied to one another in a struggle in which both seek 
vindication and from which neither can easily extricate themselves. 

An example of this phenomenon is provided by the three engineers who worked 
for BART, the Bay Area Rapid Transport System, in California.13 While initially 
committed to their work, they became increasingly disturbed over safety issues. 
Eventually they went public with their concerns, innocently expecting others to 
accept their professional judgement. Their actions sparked a prolonged 
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controversy, and they were ultimately fired. Although the controversy continued 
long after their dismissal, the engineers became ‘lost in the shuffle’. They 
experienced extended unemployment and had great difficulty in finding work that 
was commensurate with their professional qualifications. As a result they suffered 
financial hardships and, in one case, bankruptcy. 14 


Hidden agendas 


While the popular stereotype of the whistleblower may be that of the heroic 
employee who exposes malpractice within the organisation from selfless motives, 
this image is somewhat simplistic. The literature reveals a far more variegated and 
complex picture. The motivation driving whistleblowers may be mischievous, 
malevolent or even near pathological. 


Imposing personal standards on an organisation 


Some individuals have such high expectations of the organisations with which they 
are associated that it is fairly predictable that few employers will live up to their 
personal standards. Such ‘idealists’ become easily frustrated when they encounter 
cynicism, idleness, work avoidance, rule-bending and other forms of improper 
behaviour in the workplace that the institution is prepared to tolerate. They become 
outraged by the gap between the reality of what ‘is’ and their idealised view of 
what ‘should be’. But what distinguishes the whistleblower from colleagues who 
may share their concerns is that the latter are prepared to maintain a discreet 
silence, while the whistleblower feels a compulsion to speak out. The whistle- 
blower demands that the organisation conform to his/her expectations rather than 
adjusting those expectations to the organisational reality. It is not surprising that 
the whistleblower quickly gains a reputation as a misfit or outsider. Yet if the 
whistleblower is a misfit, he/she is a misfit who may strongly want to be a part of 
the organisation because of a genuine belief in its ‘mission’ (which is why the 
whistleblower chooses ‘voice’ over ‘exit’)!5. Others may adapt by learning to 
accept the way things are, but the personality of the ‘idealist’ whistleblower makes 
compromise difficult if not impossible. 

Frank Serpico, the policeman who blew the whistle on corruption within the 
New York Police Department, typifies the ‘idealist’. Serpico was both committed 
and highly motivated. He held strong views on the nature of policing, views that 
soon came into conflict with what he observed in his day-to-day activities. His 
initial indignation was triggered by the favoured treatment accorded to police 
officers on patrol by local merchants (such as free coffee and meals) and by the 
idleness of colleagues whose main preoccupation seemed to be to avoid working. 
This reality conflicted with Serpico’s image of the policeman as crime-fighter 
and helper of those in need. It also contrasted sharply with his personal desire to 
not only meet, but exceed, institutional norms. He saw the petty favours meted 
out to officers as demeaning. What the department was apparently prepared to 
ignore as a harmless occupational perk was viewed by Serpico as corruptive. 
Subsequently he discovered pay-offs by merchants and criminals to the police. 





14 ibid 162. 
15 A. Hirschman, Exit, Voice and Loyalty: Responses to Decline in Firms, Organizations and States 
(Cambridge, Mass: Harvard Unrversity Press, 1970). 


30 © The Modem Law Review Limited 2000 


January 2000] Whistleblowers and the Public Interest 


His fellow officers attempted to co-opt him into accepting a share of the spoils 
but Serpico refused and reported the pay-offs to his superiors. When they did not 
respond with the concern that he thought was warranted, he sought out and found 
instances of more serious vice. When his superiors still refused to act on his 
information, he went to the press. Later, he testified before a high-profile public 
inquiry (the Knapp Commission) into corruption within the NYPD.!° Police 
culture is renowned for its solidarity (the so-called ‘blue wall of silence’), and, as 
Serpico’s private war crossed the line and became public, he encountered an 
escalating pattern of social ostracism, black propaganda and thinly veiled threats, 
culminating in a violent incident in which his colleagues’ failure to back him up 
nearly cost him his life. A combination of idealism and obstinacy, as- well as a 
desire for vindication, spurred him to continue his crusade in the face of all 
obstacles. 


Revenge and profit 


Whistleblowing that takes place after an employee leaves an organisation may be 
motivated by a sincere belief that the public has an interest in knowing of the 
improper practices which the former employee intends to reveal. The employee’s 
decision not to blow the whistle earlier may have been attributable to a fear of 
dismissal and its financial repercussions (according to one survey, people closer to 
pension age are more likely to blow the whistle than younger employees).!7 On the 
other hand, whistleblowing after one has quit an organisation may be little more 
than an act of revenge, the reaction to perceived maltreatment or a wrongful 
discharge. Blowing the whistle becomes a way of ‘punishing’ or getting back at the 
organisation.'® The whistleblower may have no real interest in institutional reform. 
One cannot help but suspect that this is what occurred when Edward Russell, a 
Vice-President of Gencral Electric (GE), responded to his dismissal by lodging 
charges of price-fixing against his former employer.!9 Russell had apparently not 
made waves while an executive at GE, even though he was in a position to affect 
company policy. One not implausible reading of the situation is that he was 
prepared to go along with the price-rigging so long as he benefited. Did his 
conscience suddenly tweak when he was discharged, or was he simply angry at 
those who dismissed him? What is clear is that because he held a senior position in 
GE, he was able to use the inside information he had acquired by virtue of that 
position to attack GE and those he perceived as responsible for his dismissal. 
Sometimes a mercenary element can enter the picture. In the United States, the 
False Claims Act (1863, as amended 1986) allows private citizens to sue 
companies who defraud the government. The Act permits treble damages and a 10 
to 30 per cent bounty for winning plaintiffs. It thus provides an obvious financial 
incentive to whistleblow. In one case an eye-surgeon brought suit against a 
colleague and the foundation for which they worked for overcharging Medicare. 
The claim was settled for over $600,000.% Monetary incentives are similarly 
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offered in Britain by the Inland Revenue and Customs and Excise, among others, 
for assisting the agency in the recovery of moneys due the state. 


Pre-emptive self-defence 


While there are undoubtedly sincere and well-meaning whistleblowers who 
deserve to be protected against reprisals, any protection offered to such 
individuals will also become available to employees to use as a means to fend 
off legitimate criticism, pending disciplinary proceedings or a threatened 
termination of employment. Some incompetent or otherwise poorly performing 
employees will blow a whistle with the idea of challenging a subsequent dismissal 
or other sanction on the grounds that it constituted punishment for their 
whistleblowing. Being able to claim the legally protected status of a 
whistleblower allows these individuals to exert a form of control over the 
organisation and their superiors. 

This problem of potential misuse of legislation is easier to identify than to 
remedy. When the United States government agency responsible for investigating 
claims of reprisals against whistleblowers rejected the vast majority as ill-founded, 
the American Congress interpreted this as evidence that the agency was not doing 
its job properly rather than that the whistleblower machinery was being abused.” 
No doubt this interpretation was promoted by public interest organisations which 
lobby on behalf of good-faith whistleblowers. In any event, Congress’s response 
was to strengthen the relevant legislation. 

A study of anti-corruption efforts in the USA, with particular reference to New 
York City (NYC), by Anechiarico and Jacobs identified numerous municipal 
employees who donned the mantle of whistleblower as a defensive measure.” ‘GP’, 
one of the employees in the study, had a well-documented poor work record and a 
long list of citizen complaints against him. About the time that the agency for which 
he worked was preparing to dismiss him, he accused co-workers of corruption. The 
Department of Investigation (DOD, charged with investigating claims filed by 
whistleblowers, declared GP to be a whistleblower and the agency was forced to 
suspend its dismissal proceedings.” The subsequent investigation took four years 
before approval for dismissal came. A further two years passed before GP was 
finally removed. GP’s superiors became demoralised by the process and decision- 
making within the agency reached a state of near-paralysis. Throughout the four 
year investigation, the head of the agency was afraid to take any action against GP 
for fear that this would be misinterpreted as retaliation. The head’s paranoia spread 
and morale ‘hit an all-time low’. Group productivity fell. 

In such circumstances employers often find it easier to throw in the towel than to 
fight. In another of the cases in the NYC study, ‘PP’ falsely told co-workers that he 
had filed charges of corruption against them. When reprimanded by his supervisor 
for spreading misinformation, PP claimed whistleblower status. After an 
investigation, his claim for such status was rejected by the DOI. But the DOI’s 
decision did not end the matter. PP responded by suing the city for violating his 
rights under the NYC law which protected whistleblowers. The City was advised 
by legal counsel that fighting even a defrocked whistleblower might look bad and 
it agreed to a monetary settlement.** PP’s example illustrates how even bogus 
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whistleblowers can become virtual untouchables within an organisation and are 
able to extract undeserved financial settlements to leave. Such pay-offs may, in the 
long run, be less costly — in terms of money, time and resources — to the employer 
than fighting a lawsuit (the whistleblower often will receive legal aid) and less 
demoralising to the organisation. Of course, paying a genuine whistleblower to go 
away as an easy option may mean that well-founded complaints of wrongdoing 
will not be addressed. 


Summary 
We have seen from the literature and from a number of illustrative case studies that 
whistleblowers are driven by a variety of motives and follow varying trajectories in 
their passage from ordinary employee to whistleblower. While it is difficult to pin 
down the forces that cause an individual to whistleblow, what can be said with 
greater assurance is that whistleblowers constitute a small minority of the 
workforce. The silent majority prefer the security of their jobs. In one US study 
some 70 per cent of federal officials with information of significant deviance 
declined to report it, primarily from a fear of reprisals.25 

One author who examined the careers of a range of American whistleblowers — 
including Silkwood, Applegate, Coplin, Fitzgerald and Pollard — described them as 
‘earnest, conscientious, dedicated, traditional, politically inept and middle-of-the- 
road with strong principles [but] not looking for publicity’.2 Another commentator 
observed that whistleblowers ‘come from all levels of companies and from all 
shades of religious and political affiliations ... [and] include secretaries and 
company presidents, left-wingers and right-wingers’. Westin claims that the only 
characteristic that whistleblowers share in common ‘is a developed sense of justice, 
something that keeps them from swallowing an outrage. Other people are often 
equally aware of the matter. But the whistleblower is the one who doesn’t go home 
and say to himself: ‘To hell with it. I’ve got my life to lead, my children to feed”’ ’.28 

Westin’s assessment may be overly generous. While those who blow the whistle 
out of spite, revenge, retaliation, or for profit may be a minority, they too tend to 
invoke moral doctrine and principles of justice in rationalising their actions. It is 
hard to distinguish the selfless whistleblower from those with hidden and self- 
serving agendas. Indeed, it may be impossible. In all likelihood there is no one 
single motivation behind a decision to blow the whistle but rather a complex of 
psychological and sociological factors, some of which may not even be appreciated 
or understood by the whistleblower. 


Institutional reactions 


As difficult as identifying the motives for an employee’s decision to blow the 
whistle is predicting the organisation’s response. In many cases which never come 
to public light because they are resolved amicably, the whistleblower is listened to, 
the identified fault is remedied, and the whistleblower returns to the anonymity of 
his/her job. In some instances the whistleblower is rewarded, as was the Abbey 
National employee whose experience was recounted previously. On the other hand, 
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in many of the high-profile cases which have played a not insignificant role in 
shaping the popular perception of the whistleblower, the consequences have been 
anything but benign. Even companies which support openness, free speech and the 
right (or duty) to expose corporate wrongdoing may react defensively when a 
whistle is blown within their own ranks. Like individuals, organisations can feel 
threatened by revelations that do not accord with their self-image. They will not 
infrequently respond by seeking to prevent the release of information that threatens 
to damage that image, and to undermine the credibility of the person making the 
damaging allegation. 

If one reads the case histories of whistleblowers who have achieved public 
notoriety (and, again it should be noted that these may form a skewed sample), the 
constant which repeatedly emerges is that the whistleblower is made to suffer. 
Frank Serpico found his life endangered when colleagues would not come to his 
assistance. Karen Silkwood, who exposed hazards relating to radio-active 
contamination in the workplace, may have paid with her life in an automobile 
‘accident’.2?7 The consequences are usually less extreme but still debilitating. 
Ernest Fitzgerald, a Department of Defence employee who testified before a 
Senate Subcommittee on cost-overruns on military aircraft, met with harassment 
described by one commentator as constituting ‘a record of shame for American 
public administration’. Similarly, after Roger Boisjoly testified at public hearings 
about shortcomings at NASA which contributed to the Challenger Space shuttle 
disaster, he was harassed to the point that he was diagnosed with post-traumatic 
stress-syndrome and was unable to return to work for two years.*! It is in fact not 
uncommon for the whistleblower to suffer physically, mentally and emotionally.” 

The survey literature reinforces these individual case histories. A study of 161 
whistleblowers by Jos, Tompkins and Hays found that 62 per cent were dismissed 
from their jobs.33 Of those who were not dismissed, many faced a grim future 
within the organisation — 11 per cent (in addition to the 62 per cent who were 
dismissed) had their salaries reduced, and still others were reassigned or transferred 
against their wishes. 

Whistleblowers often find themselves facing an all-out effort by their employers 
to discredit them. Senior personnel may block the dissemination of information 
that would support the whistleblower’s charges. In the case of government 
employers, the justification might be found in legislation such as the Official 
Secrets Act 1989; in the case of private employers, in the need to protect the 
confidentiality of clients and other third parties. The spreader of bad news may be 
ordered to undergo a psychological fitness test or be paid a visit by the firm’s 
psychiatrist.” In addition, the whistleblower may be demoted, suspended or 
reassigned in the employer’s effort to degrade his/her status and credibility. The 
whistleblower may be denied secretarial and other staff support, may 
‘inadvertently’ not receive notice of important meetings, or may be assigned 
unpleasant or near impossible tasks. Performance ratings which had previously 
been satisfactory may inexplicably plummet. 
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In the battle to discredit the whistleblower, he/she will often be characterised as 
a non-team player, a troublemaker, an anti-authoritarian misfit and worse. The 
problem in confirming any such description is that the line between cause and 
effect may be blurred. Even in cases where the characterisation may appear apt, the 
whistleblower may not have displayed the attributed characteristics until after the 
affair had become public. When the spotlight shines on them, whistleblowers often 
discover a reserve of resilience, courage, and moral strength which they were not 
previously aware they possessed. Sometimes these qualities are a form of defence 
mechanism against the attempts of the organisation to discredit them. 
Whistleblowers may bave little choice but to fight back in order to preserve their 
reputation. But in some way they are redefined if not transformed by the 
experience of battling with obdurate organisations, with the unfamiliar glare of 
publicity and with suits and/or prosecutions in the courts. ' 

Of all the repercussions to the whistleblower, one of the hardest to bear is the 
ostracism of colleagues. What may be especially frustrating is that the whistle- 
blower may know that co-workers share his/her concerns. What they resent is the 
negative publicity and the potential ramifications to themselves and their jobs. 
After Karen Silkwood exposed the dangers of radio-active contamination in the 
workplace, she was shunned by many of the workers whose health and safety she 
was attempting to protect. Finding an explanation is not difficult: workers will 
often prefer an unsafe work environment to the unemployment queue which will 
follow if their plant is closed for reasons of safety. 

For some, whistleblowing may become a form of professional suicide that can 
effectively end a career.?5 Those who resign from the US administration and voice 
their complaints — which the majority do not — find that they must not only 
abandon any ambitions for public office, but that their normal occupational 
expectations may be undermined. As one commentator observes: 

Election to Congress is virtually precluded. Even the resigner‘s professional life is likely to 

be irrevocably discounted ... beyond that, the public protester tends to become the object of 

a general successful effort — on the part of the Presidency, its agencies and allies — to destroy 

his reputation and credibility.% 

Whistleblowers can discover that employment opportunities for which they are 
eminently qualified are not open to them. The case of the BART engineers was 
discussed previously.>’ In England, Dr Stephen Bolsin, the anaesthetist who blew the 
whistle on the abnormal number of child deaths in the Bristol Royal Infirmary 
following fairly routine heart operations, found it difficult to obtain professional 
employment in Britain after he had made his allegations, even though they were 
subsequently confirmed by a GMC inquiry.*8 Eventually Dr Bolsin was forced to 
continue his medical career in Australia. Proving that denial of a job for which one is 
well-qualified is attributable to past whistleblowing may be extremely difficult39 and, 
for the individual denied employment, not worth the years, costs and risks of litigation. 





35 See L. Clark, ‘The Sound of Professional Suicide’, Barrister, Summer 1978, 10-19. 

36 E. Weisband and T. Frank, Resignation in Protest: Political and Ethical Choices Between Loyalty to 
Conscience in American Public Life (New York: Grossman, 1975) 223. 

37 Ses text to notes 13 and 14 above. 


38 See BBC Home page 01/12/99 <http:/Awww-news.bbc.co.uk/hi/english/ When police officers 
wished to testify to a Royal Commission about cases allegedly mishandled by Scotland Yard, they were 
advised that there was no way they could submit memoranda or give evidence their 
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One of the most tragic cases revealing what can happen to a whistleblower was 
that of Stanley Adams.‘? Adams had advanced through the ranks of Hoffmann La 
Roche, the Swiss pharmaceutical firm, with few apparent concerns about corporate 
ethics. After he reached a senior position in the corporate hierarchy, however, he 
discovered that the company was engaged in significant anti-competitive practices. 
Although up to this point a loyal employee, Adams suddenly decided to report 
Hoffmann La Roche to EC antitrust regulators. His disclosures led to an EC 
investigation, and the sanctioning of Hoffmann La Roche, much as he had 
anticipated. What Adams had not anticipated, however, was his own prosecution in 
Switzerland when he subsequently returned there on a family visit. He seemed to 
have been unaware of the severity of the Swiss law forbidding the passing of 
confidential business information to a foreigner. Stopped at a border crossing, he 
readily admitted his disclosures to the EC on the naive assumption, which proved 
incorrect, that he would thereafter be released. The rest of Adams’ life was marred 
by set-backs (including the suicide of his wife while he was being held in custody) 
which he attributed to deliberate and persistent persecution by Hoffmann La Roche 
and its representatives. Adams also entered into a prolonged legal struggle with the 

Community, which he felt had breached its promise to him of 
confidentiality. As a result of his experiences, Adams developed an almost 
obsessive interest in vindicating himself in any forum he could find, including 
business schools.4? 

In short, it is rare for whistleblowers in contested cases not to have to engage in a 
significant and protracted struggle — first with their conscience; then with 
conformist or fearful fellow workers; next with recalcitrant and vengeful 
employers; and finally with the longer term consequences of their decision. 
Whistleblowing can have a long and all too often bitter resonance. 


The Public Interest Disclosure Act 1998 


The law has been inconsistent, if not contradictory, in its approach to 
whistleblowers. Prior to the passage of PIDA, it was not uncommon for employees 
to be under an express or implied duty not to reveal sensitive or confidential 
information acquired during their employment. Some forms of whistleblowing 
were specifically illegal. We have already noted that Stanley Adams was charged 
with violating a Swiss law prohibiting economic espionage after he reported to EC 
antitrust regulators that his employa was engaged in anti-competitive practices in 
its trade with EC companies.“ In Britain, those who work for the security and 
intelligence services commit an offence under the Official Secrets Act 1989 (OSA) 
if they reveal ‘damaging’ information relating to security or intelligence which 
they have acquired through their employment. In practice, ‘damaging’ seems to 
include the ‘embarrassing’, as Clive Ponting discovered after he revealed that the 
Argentinian cruiser ‘The General Belgrano’ had been leaving the zone of combat 
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when fired upon by a British submarine during the Falklands War. For his attempt 
to set the record straight, Ponting was charged with violating section 2(1) of the 
Official Secrets Act 1911, the predecessor of the present Act. In commenting upon 
his prosecution, Ponting stated: ‘my conscience is clear — A Civil Servant must 
ultimately place his loyalty to Parliament and the public interest above his 
obligation to the interests of the Government of the day’.45 The jury at his trial 
apparently agreed; it returned a verdict of not guilty despite incontrovertible 
evidence of a violation of the OSA.“ But it is asking a great deal of a government 
whistleblower to place his/her fate in the jury’s power to issue a verdict of 
conscience; in less compelling circumstances, a jury may be prepared to convict. 

If disclosing confidential information about one’s employer may be illegal, so 
too may be the failure to do so. At common law, misprision of a felony (the failure 
to report a felony) was itself a criminal offence. There were few modern-day 
prosecutions, perhaps both because of the impracticality in enforcing such a law 
and the general sense that it was unfair to compel anybody to have to choose 
between being a good citizen and a good neighbour. One notable exception was 
Sykes v DPP,” where the House of Lords upheld a conviction for misprision of 
felony. The House of Lords, while conceding that misprision of felony was seldom 
charged, insisted that the offence remained a viable part of the law and was in no 
way obsolete. In 1967, however, the offence was limited to situations where an 
individual received improper consideration for not disclosing a crime.‘48 

In some instances employees may be under either a contractual duty or an 
implied duty of fidelity that requires them to report internal wrongdoing to their 
employer.‘ Professional codes may also place individuals under a legal duty to 
report wrongdoing. Following the collapse of the Bank of Credit and Commerce 
International (BCCI), the committee of inquiry under the chairmanship of Lord 
Bingham recommended that auditors should be obliged to report to the Bank of 
England any wrongdoing that they discover in the course of an audit.» Similarly, 
the Criminal Justice Act 1993 imposes a duty to report money laundering. 
Although the Act’s duty of disclosure extends to ‘all persons’,5! its burden falls 
primarily on those in the financial services sector. Yet professional accountants, 
auditors and bankers who blow the whistle on clients risk being sued for breach of 
confidence. 

The paucity of prosecutions under the Criminal Justice Act 1993 (five in the first 
five years of the Act), and the even greater paucity of prosecutions charging 
misprision of felony before its reformation, suggest that the threat of prosecution is 
not likely to serve as a significant deterrent for those who refrain from reporting 
crimes committed by friends and associates. The greater pressure may be in the 
opposite direction to not report. In the industrial and corporate world, employees 
fear dismissal or internal reprisals should they blow the whistle on the unlawful 
business practices of their company.** Their counterparts in government worry 
about the repercussions for their political future. In enacting PIDA, Parliament’s 





45 See generally R. Norton-Taylor, The Ponting Affair (London: C. Woolf, 1985). 
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objective was to protect good faith whistleblowers against those employers whose 
instinctive reaction is ‘to shoot the messenger’. The Act adds a new Part IVA to the 
Employment Rights Act 1996 (ERA), thereby symbolising that an employee has 
the right not to be victimised for reporting wrongdoing, malpractice or misconduct. 

PIDA was initiated by a private member’s bill.5? Unlike many such bills, it 
received strong bipartisan support. Its supporters were persuaded that many highly- 
publicised disasters, such as the North Wales child abuse scandals, the Pipa Alpha 
fire and the Clapham rail crash, could have been avoided if workers who were 
aware of the dangers had reported them. That they did not, the supporters of the 
Bill believed, was attributable to a fear of dismissal or internal reprisals. It is in the 
public interest that negligence in the workplace be eliminated, health and safety 
violations be corrected, and criminal wrongdoing be exposed and prosecuted. The 
purpose of the Bill was to protect those who, in good faith, brought such matters to 
light. 

The Act itself neither encourages nor discourages whistleblowing except 
indirectly. No worker is obliged to become a whistleblower. However, by 
protecting good faith whistleblowers from reprisals, the Act may serve to loosen 
the restraints that previously prevented workers from raising their concerns to 
those in a position to do something about them. On the other hand, while PIDA 
may protect whistleblowers from reprisals, it does not obligate an employer to give 
credence to or do anything about a whistleblower’s charges. Nevertheless, because 
the whistleblower can, if his/her employer ignores the allegations, then speak to 
outside regulators, the press or the police and still be protected, PIDA may exert a 
deterrent effect on corporate and governmental misconduct, and help to raise the 
ethical standards in business. 


Deconstructing PIDA 


As noted in the introductory annotation to the Act, PIDA creates a framework for 
whistleblowing within the private, public and voluntary sectors.** However, the 
protection it affords to whistleblowers is not all-embracing. Whether or not a 
whistleblower will be protected depends on his/her position within the organisation 
(is this individual covered by the Act?), the nature of the disclosure (is it the type of 
disclosure which will qualify for protection?) and the person/body to whom the 
disclosure is made. 

In respect to the persons covered, PIDA is not limited to employees, but also 
encompasses independent contractors, homeworkers, trainees on vocational or 
work experience programmes, and NHS personnel.°> Age restrictions and 
minimum employment periods that are pre-conditions to protection under other 
labour law legislation do not apply in the whistleblower context. On the other 
band, volunteers and the self-employed are not covered by the Act. Nor are persons 
who, in making a disclosure, commit an offence.” The latter restriction is 
apparently designed to catch those who are subject to the restrictions of the Official 
Secrets Act 1989. While there is an undeniable need to protect those involved in 
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on-going and sensitive security operations, the Official Secrets Act, as the 
Spycatcher litigation illustrated, covers operations that have long since been 
completed and pose no risk to persons presently employed by the intelligence 
agencies. This is an area where governments and their agencies will strive to 
maintain stricter definitions of harm and security than may seem justified by the 
specific cases that reach the public domain. Their concerns may be genuine but are 
compounded by inherent caution and the perceived need for secretiveness in 
certain sectors of government operations. 

Legal advisers are also excluded from the coverage of PIDA to the extent that 
professional privilege bars them from disclosing confidential information revealed 
by a client.°* The benefits of encouraging candour and openness so that lawyers 
can properly advise their clients is deemed, as a matter of policy, to take priority 
over the public interest in crime prevention and successful prosecutions. Further, 
the Act does not protect the public spirited citizen who discloses evidence of 

wrongdoing to the media where the whistleblower has no affiliation with 
the offender. If the latter sues for libel or attempts to affect the informant’s future 
employment, no remedies will lie under the Act (which is not to say that there may 
not be some other legal protection available).5° 

PIDA is also fairly inclusive as to the types of disclosures that will qualify the 
whistleblower for protection. Section 43(B) of ERA, as inserted by section 1 of 
. PIDA, stipulates that the individual making the disclosure must have a reasonable 
belief in its correctness. Assuming this reasonable belief, the disclosure will 
qualify for protection if it tends to show the past, present or future violation of any 
civil, criminal, regulatory or administrative law.© So too will the disclosure of 
past, present or future dangers relating to health, safety and the environment, 
whether or not they are technically illegal.©! Miscarriages of justice that have 
occurred, are occurring or are likely to occur may also be disclosed,® although in 
one of the more anomalous provisions of the Act, the police, who would 
presumably be among those most likely to be aware of a miscarriage of justice, are 
not included among the persons who fall within the Act’s coverage.© In addition to 
the substantive disclosures which are permitted, the Act allows disclosures which 
tend to show that evidence of misconduct is being or is likely to be deliberately 
concealed.“ PIDA applies to wrongs that occur within or without the UK, and 
regardless of whether the law being violated is that of the UK or some other 
country. There is, however, no formal requirement of a showing that the 
disclosure is in the ‘public interest’, as that term has been defined at common law 
or otherwise, much as this may seem to be implied by the title of the Act. Nor is 
there any requirement that the disclosure relate to the whistleblower’s work 
assignment. 

Finally, the Act distinguishes among those to whom disclosure is made. There 
are three basic categories of recipient. The first is the whistleblower’s superior or 
employer. The second is the authorised regulator or agency charged with enforcing 
the laws covering the type of wrong or malpractice alleged. Finally, there is the 
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wider public audience, which encompasses the media, the police and even 
members of Parliament. There is a clear perception here of an institutional ‘ladder’ 
from employer to media, and the evidentiary requirements which must be satisfied 
in order to enjoy the Act’s protection become increasingly stringent as one 
progresses up the ladder. 


Internal disclosures 

Of all the persons to whom an employee might choose to reveal malpractice or 
wrongdoing, the most appropriate would seem to be someone within the 
organisation who has the authority to address the employee’s concerns. It is 
arguably only fair that the employer be given first crack at correcting any 
deficiencies within its control, especially since it may ultimately be held legally 
responsible for such deficiencies and any harms resulting therefrom. An 
organisation, however, cannot correct problems of which it is unaware. One of the 
prithe reasons for protecting whistleblowers is to kick-start the internal correction 
process by removing the inhibitions that might prevent workers from bringing 
evidence of malpractice, dangerous conditions and wrongdoing to the attention of 
someone within the organisation who is in a position to rectify the problem. 

To make it as easy as possible for an employee to make an internal disclosure, 
the Act protects the whistleblower as long as he/she acts in ‘good faith’. In his 
annotation to section 43C of ERA as inserted by section 1 of PIDA Dehn equates 
‘good faith’ with an honest belief in the truth of an allegation. This interpretation of 
good faith, however, rests somewhat uncomfortably alongside Section 43B’s 
requirement of a reasonable belief in the correctness of a disclosure. Whereas 
‘reasonable’ connotes an objective standard, ‘good faith’ seems to signify a 
subjective standard. It is tempting to propose that the two requirements be read in 
tandem, so that a whistleblower must have both an honest and reasonable belief in 
the truth of any allegation. However, this seems at odds with the legislative aim of 
encouraging employees to make known their concerns whenever they suspect that 
a harmful, dangerous or illegal condition exists, even if their suspicions turn out to 
be groundless. Good business practice arguably is promoted by over-disclosing 
rather than under-disclosing of such conditions, and the good faith standard seems 
consistent with this prioritisation. After all, a worker will often not be in a position 
to engage in the type of investigation that will authoritatively confirm that a 
suspicion is ‘reasonable’. Dehn reinforces the less restrictive reading of what is 
required by asserting that even negligent disclosures will be protected.® 
Negligence is, of course, the antithesis of reasonableness. 

Assuming that a worker has an honest belief in the truth of an allegation, and 
assuming further the reasonableness of that belief, have the limits of ‘good faith’ 
been exhausted? Consider the following not uncommon scenario. A factory has 
just lost a major client and the air is rife with rumours of impending redundancies. 
In these circumstances an employee may decide that it is in her self-interest to 
disclose malpractice of which she is aware, but about which she might otherwise 
have kept silent, in order to insulate herself against being laid off, as PIDA protects 
a worker against redundancy if the reason or principal reason that the worker was 
selected for redundancy was the fact that he/she made a protected disclosure.® In 
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our hypothetical case there is an honest and reasonable belief that malpractice has 
occurred but the employee has a self-serving motive in making the disclosure. 
Does this ulterior motive defeat a claim of ‘good faith’? To be sure, the employer 
can still make the employee in question redundant, but, unlike in the case of other 
workers who are similarly situated, the employer will be aware that the redundancy 
may later have to be justified before an employment tribunal. This potential extra 
hurdle may affect decision-making where the choice boils down to largely fungible 
individuals. By blowing the whistle on the malpractice, the employee may, as a 
practical matter, have effectively excluded herself from the pool of those being 
considered for redundancy, to the detriment of those remaining in the pool, whose 
chances of being selected for redundancy have been increased. Dehn submits that 
‘where the disclosure is demonstrably made for an ulterior and undesirable 
purpose, eg, blackmail, ... it would not be made in good faith’. But it is less clear 
that a truthful disclosure whose effect will be to disadvantage other workers is 
made in bad faith.” 

In any event, one can question the value of a ‘good faith’ requirement. The 
difficulty of proving or disproving ‘good faith’ will inevitably complicate any 
subsequent hearing. The requirement may also deter whistleblowers who fear that 
their motivations may be misconstrued, as well as those who are sufficiently self- 
aware to appreciate that their decision to blow the whistle may be prompted by a 
combination of factors, some of which may be consistent with good faith but others 
of which may not. It is certainly arguable that the public interest is best served by the 
disclosure of all serious malpractice or wrongdoing within an organisation, regard- 
less of whether the person making the disclosure is acting in good faith. Interestingly, 
in the context of health and safety violations, employees who bring to their 
employer’s attention work conditions which they believe to be harmful or potentially 
harmful are protected from reprisal under the ERA irrespective of their good faith in 
making the disclosure.”! Indeed, as these provisions survive PIDA, there is now an 
anomaly in the ERA between those who blow the whistle on health and safety 
violations, where there is no statutory requirement that the whistleblower act in 
“good faith’ in order to be protected, and those who blow the whistle on other forms 
of improper practice, where good faith is a statutory prerequisite for protection. 

Whatever the dimensions of ‘good faith’ ultimately delineated by the courts, the 
requirement should have the effect of promoting more responsible reporting of 
improprieties and malpractice. The reason why is that, to become entitled to 
PIDA’s protections, the individual in question is probably going to have to reveal 
his/her identity — anonymous disclosures are unlikely to be viewed by an 
employment tribunal as having been made in ‘good faith’. Prior to the passage of 
PIDA, when workers feared dismissal if they revealed organisational wrongdoing, 
anonymous tips to the media were not uncommon. The ability to hide behind a 
cloak of anonymity may, however, have led in some instances to irresponsible and 
libellous charges. By discouraging the anonymous tipster, the Act forces 
whistleblowers to take personal responsibility for any allegations they make. 
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Thus, at the same time as PIDA protects those who report wrongdoing, the 
accountability generated by forcing whistleblowers to make known their identity 
should reduce the incidence of irresponsible reporting. 

In some instances the malpractice is committed not by the whistleblower’s 
employer but by someone in another organisation with whom the employee has 
come in contact while pursuing his/her employer’s business interests. An example 
would be where a kick-back is demanded by a corporate customer. Under PIDA, 
where the malpractice relates to an activity for which a person other than the 

whistleblower’s empl oyer has legal responsibility, the disclosure should be made 
to that other person.” There is an odd mix-and-match dimension to such a 
disclosure for the protection that the Act affords is against retaliatory action by the 
whistleblower’s employer and not the organisation to whom the disclosure is made. 
If a salesman reports a kick-back demand to the employer of the person making the 
demand, and that employer responds by curtailing business with the company of 
the salesman, with the result that the salesman loses a potential commission, the 
salesman’s only recourse is against his own company. However, it is hard to see an 
employment tribunal ordering the latter to pay compensation for the lost 
commissions. Likewise, it is problematic whether the company which has lost 
business may obtain compensation from the corporate employer of the person 
demanding the kick-back. 


Disclosures to regulatory bodies 
Although PIDA aims to promote the flow of information about dangerous and 
illegal conditions from employee to employer, it does not compel the latter to take 
remedial action, even when the disclosures are easily verifiable. Prior to the 
capsize of the Herald of Free Enterprise ferry at Zeebrugge, several ships’ officers 
had alerted management to the dangers of open bow-door sailings, even going so 
far as to suggest relatively straightforward measures for resolving the problem.” 
The officers’ constructive proposals were rejected amidst a chorus of managerial 
scepticism mingled with derision.” Because no retaliatory action was taken against 
those who had given the warnings, however, the Act would not come into play. 
Where, then, should the employees, who have been frustrated in their attempts to 
have the problem addressed internally, turn, assuming they were so inclined? 
Section 43F of ERA, as inserted by section 1 of PIDA, allows workers to take 
their concerns to the appropriate regulatory body. The section speaks in terms of 
‘prescribed persons’, but what Parliament had in mind are regulators appointed by 
the government. The Health and Safety Executive (HSE) is a prime example. 
Parliament obviously regarded disclosures to a regulator as a non-preferred 
mode of proceeding, the preferred mode being through internal channels. This 
hierarchical ordering is manifest in the heavier burden which must be satisfied for 
the employee’s disclosure to qualify for protection. In addition to the ‘good faith’ 
necessary for internal disclosures, the worker must also reasonably believe that the 
matter falls within the jurisdiction of the prescribed person to whom the report is to 
be made, and that the disclosure or allegation is ‘substantially true’. The emphasis 
should be placed on substantially, as under Section 43B a disclosure, to be deemed 


‘qualifying’, already has to be premised on a reasonable belief as to its truth. 
However, the perceived onerousness of a test of substantial truth — even though it 
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relates to belief rather than fact — may deter some workers from taking their 
concerns to regulators. 

One can readily understand why organisations would prefer that whistleblowers 
proceed through internal channels. As a philosophical proposition, most companies 
prefer self-regulation to government regulation. Encouraging employees to make 
known their concerns to internal management helps to promote this culture of self- 
regulation. More specifically, internal disclosures afford the employer the 
opportunity to remedy the problem identified and thereby avoid potentially 
embarrassing publicity. Even if the malpractice/wrongdoing subsequently comes to 
light, the organisation will be able to portray itself as a responsible employer who 
was prepared to put its own house in order. This self-characterisation would be far 
harder to maintain where the corrections were ordered by a court or regulatory 
agency. By acting on its own initiative an employer also preserves an ambit of 
discretion in regard to the responsive measures it takes to address the problem. 
This discretion may be reduced or lost once a regulator has intervened. 

It is less clear, however, that the preference for internal disclosure is in the 
public’s interest. The assumption underlying the preference is that the employer 
will heed the whistleblower and rectify the problem identified. Neither part of this 
assumption may prove valid in practice. In some cases the whistleblower is simply 
ignored; in others he/she is co-opted by institutional commendation (or even a 
promotion) for bringing the problem to the employer’s attention, with nothing in 
fact being done about the problem. Sometimes what is done is merely cosmetic. 
Internal disclosures may lend themselves to a redress of symptoms rather than 
causes, as the whistleblower may have little insight into the dynamics that led to 
the malpractice, and may be satisfied simply by the rectification of the particular 
instance of impropriety that he/she has identified. In contrast, a regulatory body 
such as the HSE is more likely to see the evidence in a broader perspective and to 
be sensitive to its fuller implications. The employee’s disclosure to a regulatory 
body may prompt a more far-reaching investigation by the agency than would nave 
been conducted by the employer in response to an internal report. 

The requirement that a whistleblower must have acted in ‘good faith’ in order that 
disclosures to prescribed persons be protected may be even more questionable than 
the comparable requirement in the internal disclosure context. PIDA imposes no 
pre-condition that, before going to a regulatory agency, an employee has first to 
raise his/her concerns internally. In not seeking an internal resolution, however, the 
employee may have breached an implied or contractual duty of fidelity, which can 
include the duty to bring wrongdoing to the employer’s attention.”> Thus the 
employee’s ‘good faith’ in dealing with his/her employer has already been strained 
by the decision to take the matter outside of the organisation, and a renewed 
requirement of good faith would appear to serve little purpose.” If ‘good faith’ is 
interpreted to require an exemplary motive, as well as an honest belief in the truth of 
the allegations being made, then it is debatable whether the requirement serves the 
public interest. The case for not imposing a prerequisite of good faith for disclosures 
to a regulatory body was made by the court in In re A Company’s Application: 

Tt may be the case that the information proposed to be given, the allegations proposed to be 

made by the defendant to FIMBRA, and for that matter by the defendant to the Inland 





75 See Sybron Corp v Rochem Ltd [1983] IRLR 253. 

76 It is not clear to whom the requirement of ‘good fath’ in s 43F relates. The annotation refers the 
reader back to s 43C, which deals with internal disclosures. But, as the main text umpliea, might not 
there be a difference between the requirements of ‘good faith’ in dealing with one’s employer and the 
requirements of ‘good farth’ in dealing with a preecnbed person? 
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Revenne, are allegations made out of malice and based upon fiction or invention. But if that 
is so, then I ask myself what harm will be done. FIMBRA may decide that the allegations 
are not worth investigating. In that case no harm will have been done. Or FIMBRA may 
decide that an investigation is necessary. In that case, if the allegations tum out to be 
baseless, nothing will follow the investigation. And if harm is caused by the investigation 
itself, it is harm implicit in the regulatory role of FIMBRA.”7 
One could take issue with this position, however, for even rumours of an 
investigation of a company may deter prospective investors and depress share 
values. Such rumours can circulate despite a regulatory agency’s best efforts to 
maintain the confidentiality of its investigation. 


Disclosures to a wider audience 

Public disclosures of malpractice or misconduct, particularly those made to the 
media, are inherently troubling. There will always lurk the suspicion that the 
whistleblower has compromised his/her integrity to chequebook journalism, or else 
is seeking publicity for a forthcoming book. Economic incentives can lead to 
‘exaggeration and embellishment, not to mention outright falsehoods. Even where 
the whistleblower receives no direct or indirect financial remuneration, the very 
fact of going public will give rise to speculation as to whether the employee might 
have been passed over for promotion or has some other axe to grind. Was the 
complaint raised internally, and if not, why not? Further, why was it not raised with 
a regulatory agency, or, in the case of illegality, with the police? 

Members of Parliament seem to have shared these misgivings about public 
whistleblowers and reserved for these cases PIDA’s most stringent requirements. 
Not only must the disclosure be based on reasonable belief (the general 
requirement for a qualifying disclosure) and be made in good faith (the 
requirement for an internal disclosure), and be reasonably believed to be 
substantially true (the additional requirement for disclosures to prescribed 
persons), but also the whistleblower must not act for personal gain.”® Because 
the term ‘personal’ and not ‘pecuniary’ gain is used, Parliament may have 
envisaged other types of indirect benefits to the informant or his family in addition 
to direct cash payments, although whether ‘personal gain’ is sufficiently 
encompassing to take into account the psychic satisfaction realised by a disgruntled 
former employee is problematic. 

Section 43G of ERA, as inserted by section 1 of PIDA, imposes still further 
requirements, including that the disclosure be ‘reasonable’ under ‘all the 
circumstances of the case’. Reasonableness under the circumstances connotes 
something quite different from a reasonable belief in the truth of the allegations. 
An allegation may be true but it may still be unreasonable to go public with the 
charge. In determining whether a public disclosure is reasonable, section 43G 
identifies some, but not all, of the relevant considerations: the identity of the 
person to whom the disclosure is made,” the seriousness of the relevant failure, 
whether the failure is continuing or likely to recur, and whether the disclosure is in 
breach of a duty of confidentiality owed by the employer to any other person.®° In 
cases where the employee has previously disclosed substantially the same 


TI [1989] 3 WLR 265, 269. 

78 ERA, s 43G as inserted by PIDA, s 1. 

79 ERA, s 43G (3Xa) as inserted by PIDA, s 1. Presumably a disclosure to an MP or the police would be 
looked upoo more favourably than a disclosure to the press. But compare Francome v Mirror Group 
Newspapers Ltd [1984] 1 WLR 892 (disclosure should have been made to police rather than 
newspaper) with Lion Laboratories v Evans [1985] QB 526 (upholding disclosure to press). 

80 ERA, s 43G(3)(b}H(d) as merted by PIDA, s 1. 
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information to his/her employer or the relevant regulator, the adequacy of the 
response will obviously be of importance in assessing the reasonableness of a 
subsequent public disclosure.8! 

The public whistleblower must surmount yet another statutory hurdle, although 
this one may be satisfied in any of three ways. Hither the whistleblower must 
reasonably believe that he will be subjected to a detriment if he makes the 
disclosure internally or to a regulatory agency, or he must reasonably believe that 
relevant evidence will be concealed or destroyed if brought to the attention of the 
employer in a case where there is no prescribed person to whom to turn, or he must 
have previously made a disclosure of substantially the same information to the 
employer or to a prescribed person, which was presumably not acted upon.®? These 
alternatives underscore the point that going public is a last resort and that normally 
employees are expected to raise their concerns internally or with a regulatory 
agency. Only when this is not feasible or has proved ineffective will going public 
be permissible, although these requirements are to some extent relaxed if the 
failing is of an exceptionally serious nature.® 

If the benefits of establishing internal whistleblowing procedures were not by 
now already apparent to employers, the Act adds a further inducement to their 
creation by identifying compliance with internal procedures as one of the factors to 
be considered in evaluating the reasonableness of a whistleblower’s decision to go 
public.8 By working backwards from section 43G’s requirements for public 
disclosures, an employer should be able to visualise the dimensions of an effective 
“Whistleblower Policy’. First, a statement should be drawn up and distributed to all 
employees making clear that it is not just acceptable but desirable that they bring 
concerns of dangerous conditions, misconduct, malpractice and other work-related 
improprieties®> to the employer’s attention. The background and requirements of 
PIDA should be explained. Secondly, an internal procedure should be established 
whereby employees can raise their concerns, either orally or in writing, with a 
designated person or ‘ombudsman’.*® This individual should possess the authority 
to investigate the employee’s charges, or be able to refer the matter to somebody 
who does have that authority. Requests from the whistleblower for confidentiality 
should be respected as far as is possible, and the whistleblower should be informed 
of the limits of confidentiality.8’ Paper procedures, however, will not be taken 
seriously by employees unless the employer demonstrates a willingness to take 
reports of malpractice seriously. Therefore, the employer needs to be prepared to 
investigate all credible reports and take appropriate action if the allegations prove 
well-founded. The designated person or ombudsman should keep the 
whistleblower apprised of the progress of the investigation and the steps being 


81 ERA, s 43G(3Xe) and (f) as inserted by PIDA, s 1. 


or wrongdoing. 

84 ERA, s 43G(3Xf) as inserted by PIDA, s 1. 
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87 A person accused of wrongdoing may have a right to confront his/her accuser, and the individual 
making the accusation may at some point have to give a written or oral statement to the appropriate 
authorities. 
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taken to address the concerns raised in the employee’s report. Such progress 
reports should alleviate the whistleblower’s fears that his/her concerns are being 
ignored and will help to counter any inclination to take the problem to an outside 
regulator or the press. Finally, the employer needs to assure employees that there 
will be no reprisals against whistleblowers, whether or not their allegations prove 
true, so long as the disclosure is made in good faith and is based on a reasonable 
belief as to its truth. To demonstrate the employer’s own good faith, the 
whistleblowing policy might also indicate the procedures for contacting the 
relevant regulatory agency if the matter has not been resolved internally to the 
employee’s satisfaction. The employer should also make clear that employees who, 
on their own initiative, attempt to retaliate against a whistleblower will themselves 
face disciplinary action. 


An illusory protection? 


Rights without remedies are an illusion, and what potential whistleblowers will 
most want to know is what the government will do to protect them against unfair 
dismissal or other reprisals. PIDA adds a Part V to the Employment Rights Act 
1996 which purports to address the issue of remedies. 

In fairly sweeping language, section 47B(1) of ERA, as inserted by section 2 of 
PIDA, states that ‘a worker has the right not to be subjected to any detriment ... by 
his employer ... on the ground that the worker has made a protected disclosure’. 
This simple statement of principle masks several complex issues. First, what 
constitutes a detriment? Clearly dismissal, disciplinary action, and relocation/ 
reassignment will qualify. So too will cuts in pay or derisory pay increases. Often, 
however, as we have observed, the detriment will take a more subtle form. What if 
co-workers, imagining the whistleblower to be persona non grata and fearing 
‘guilt by association’, refuse to associate with him/her? Is this a ‘detriment’ within 
the meaning of section 43(BX1)? 

This raises a related issue — that of causation. When can it be said that a 
detriment was caused ‘by the employer’? If the refusal of co-workers to have 
anything to do with the whistleblower is the result of an edict by the employer, the 
employer obviously has caused the detriment. But if co-workers shun the 
whistleblower on their own initiative, does the employer bear any responsibility? 
Does an organisation have an affirmative legal duty to promote social cohesion 
among its workforce? In normal circumstances the answer is clearly not (even if 
some might consider this to be ‘good practice’), and it would not seem that an 
incidence of whistleblowing should result in the organisation having to take on 
such a responsibility. 

A third issue relates to damages. There is a growing body of evidence that 
whistleblowers can be psychologically scarred by the experience. What if a 
_ whistleblower suffers a nervous breakdown? Is the employer liable for such 
consequential damages, for medical costs, lost wages, etc? And should there be 
compensation for the more general but intangible suffering, the agonising and 
sleepless nights, suffered by the whistleblower? The same qualities of character 
that cause some whistleblowers to agonise excessively before going public may 
predispose them to a psychological breakdown afterwards. How, in assessing 
damages, does an employment tribunal separate such internal causative factors 
from the corporate response? 

Underlying all of those issues is the problem of proof. Under section 48(2) of the 
ERA, the burden is on the employer to show that any detriment was justified. It is 
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often not difficult, however, for an employer to link a decision not to promote a 
whistleblower to some tangible deficiency in the whistleblower’s work record. It 
would hardly be shocking, for instance, if a whistleblower were not chosen to serve 
on a select committee dealing with sensitive corporate matters because the 
members of the committee did not trust the whistleblower with confidential 
information. But is this ‘detriment’, assuming that it qualifies as such, attributable 
to the whistleblowing or the prevailing opinion that the employee was not 
trustworthy? Taking the example one step further, what if successful service on 
such committees is the type of consideration that weighs heavily in promotions? 
The issue then becomes whether the non-promotion of the whistleblower is 
attributable to the protected disclosure or the absence from the whistleblower’s 
curriculum vitae of service on select committees.®8 

Finally, after all is said and done, what relief is provided for the ‘victimised’ 
whistleblower? The Act analogises the whistleblower’s plight to that of the 
employee who has been unfairly dismissed ® (although it does seek to provide 
relief against reprisals short of dismissal).% Complaints in the first instance have to 
be brought to an employment tribunal; the whistleblower cannot just institute a 
civil action against the employer.9! The tribunal has the authority to reinstate a 
dismissed employee, as well as grant interim relief, if a timely claim is made. 
However, reinstatement may not be an attractive remedy from either the 
employer’s or the former employee’s perspective, as mutual trust may have been 
irrevocably damaged.” In such cases it may make more sense to award 
compensation to the wrongfully dismissed employee and an employment tribunal 
has the power to do so. Under the Public Interest Disclosure (Compensation) 
Regulations 1999, there is no monetary limit on the amount of a compensatory 
award.’ This liberalisation of the law may not be as significant as it might appear 
if ‘compensation’ is interpreted to be limited to lost income and pensions, and not 
to include psychological distress or losses resulting from the difficulties in securing 
comparable employment.™ In contrast, some American jurisdictions will permit an 
award of treble damages to a discharged whistleblower. Other proposals advanced 
in the United States to protect whistleblowers include prison sentences of up to five 
years for those responsible for any reprisals.” The threat of treble damages 
coupled with criminal liability is a far cry from the modest compensation package 





88 In Gallacher v Department of Transport [1994] IRLR 231 the Court of Appeal found that the failure 
to promote an employee who spent 80 per cent of his tme engaged in union business was not for the 
purpose of discouraging protected union activities but rather because the employee lacked sufficient 
Managerial experience to warrant promotion This was an extreme case, however, as the worker was 
unlikely to have acquired the slalls and knowledge memtng a promotion when engaged in so little of 
the employer’s business. The whistleblower presumably would not be excluded from as much of the 
activity of the employer. Stll, Gallacher highlights the problems of proof mvolved in attributing 
singular reasons to decisions based on a complexity of inter-related factors. See generally S. Evans 
and R. Lewis, ‘Anti-Union Discrimination: Practice, Law and Policy’ (1987) 16 ILJ 88. 

89 See ERA, s 103A as inserted by PIDA, s 5. However, in most cases of actual dismissal the employee 
must proceed in accord with the relevant provisions of the ERA. See ibid. 

90 See ERA, s 48(1A) as inserted by PIDA, s 3. 

91 This is effected by incorporation of the relevant relief procedures into ERA s 49. 

92 Empirical research indicates that remstatement is ordered us less than 5 per cent of all cases. See 

n 38, above, 331. 

93 SI 1999/1548, s 3. 

94 In Vaughan v Weighpack Lid [1974] IRLR 105, the court stated that the fact of dismissal, albeit 
distressing, was not itself a matter for compensation. Compensation would be justified, however, if 
there was cogent evidence that the ‘manner’ of dismissal cansed financial loss. The court added that 
this could be expected to occur only in the very rarest of cases. 

95 See Anechiarico and Jacobs, n 4 above, 66. 
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likely to be awarded by an employment tribunal and is far more likely to deter 
retaliation and provide adequate compensation for the types of intangible suffering 
that the whistleblower so often experiences. Nor does an employment tribunal have 
the power under the ERA to order an employer to adopt a policy which protects 
whistleblowers or to enjoin the employer from practices aimed at discouraging 
whistleblowing. As long as the employer is prepared to satisfy the compensation 
award of an employment tribunal, it may take punitive measures against 
whistleblowers, perhaps with the goal of sending a message to others in the 
organisation, with virtual impunity. 


Looking to the future: PIDA’s effect on whistleblowing 


It is the rare piece of legislation that does not have unforeseen and unintended 
effects, and PIDA is likely to prove no exception. It may well change the dynamics 
of organisations in ways that it is difficult to predict. In this section we will attempt 
to explore how the Act might affect the various typologies of whistleblower which 
we have previously identified. 

A preliminary question is whether, by granting greater protection to 
whistleblowers, PIDA will increase the incidence of whistleblowing? Parliament’s 
assumption in enacting PIDA appears to have been that the main reason why many 
workers refrained from whistleblowing was the fear of reprisal. In many instances, 
however, the failure to report malpractice is traceable to the role of social solidarity 
in the workplace. Work units often tie their members into cohesive networks of 
friendship and mutual trust. For many, the work unit is a form of family, with 
members providing each other with social and psychological support. An 
individual within such a group may not report wrongdoing by a colleague so as 
not to disrupt the equilibrium of the group or offend persons with whom he/she has 
to interact on a daily basis. There may even be a tacit code against revealing to 
management such common workplace practices as sloughing off, petty pilfering 
and disregard of safety regulations. Violations of this code may lead to social 
ostracism or worse. Any legal protection offered the whistleblower by PIDA may 
pale in comparison to the social pressures not to whistleblow. 

For the ‘good faith’ whistleblower — honest, well-meaning and driven by 
unimpeachable motives (even if a bit naïve)” — PIDA may turn out to be a trap. 
Experience has shown that organisations are adept at getting back at those whom it 
regards as troublemakers. The intimation that a worker has fallen into disfavour is 
easily conveyed and there is little the law can do if other employees choose to shun 
that individual in order to avoid a similar fate. Slights inflicted by management, 
ranging from the withdrawal of ‘perks’ to the unwillingness to acknowledge 
publicly the whistleblower’s contributions, can be frustrating but difficult to link to 
a conscious policy of reprisal.” When a whistleblower reaches the point that he/ 
she can no longer bear the succession of petty indignities and quits the 
organisation, finding new employment may prove problematic. A reputation as a 


96 Stanley Adams was considered by many as the paradigm of the good fath whistleblower. His 
autobiography was well-received, a television film was made of his life-story, and he was even 
consdered as a potential Pariamentary candidate by the Labour Party. But Adams’ subsequent 
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troublemaker will not endear the whistleblower to future employers, even if the 
former employer makes no effort to blackball the whistleblower.%® When 
employment doors are tightly shut, PIDA may not provide the wedge for forcing 
them to open.” Nor will an employment tribunal necessarily provide the 
whistleblower with compensation for the psychological distress that is so often 
experienced.!© Unsuspecting and naive workers thus may be led down a turbulent 
path by PIDA that will result in considerable personal suffering, and perhaps to 
little avail. 

For the ‘idealist’ whistleblower, who seeks to impose his/her personal standards 
on the organisation,!°! PIDA may serve as unneeded encouragement. The idealist’ s 
undue rigidity suggests that counselling might be beneficial, but PIDA is unlikely 
to stimulate the idealist to seek such help. To the contrary, its protections may be 
seen by idealists as vindication of their refusal to compromise. It is as if Parliament 
were telling them that they are in the right and that it is their employer who is at 
fault in not responding to them. Perhaps in some cases this is so, but in any event 
there is a symbiotic relationship between employer and employee which needs to 
be addressed if the whole affair is not to escalate to the point that it endangers the 
legitimate interests of all concerned. 

While PIDA may provide succour to idealists driven by subconscious 
motivations, it may also encourage Machiavellian whistleblowers who consciously 
seek to exploit the Act for their own ends or to preserve a tenuous status within the 
organisation. Parliament was presumably aware of the potential for such 
exploitation, and the Act’s pervasive requirement of ‘good faith’ may be seen as 
a warning to those who would act in bad faith. Nonetheless, the power of self- 
rationalisation being what it is, some Machiavellian whistleblowers may be able to 
convince themselves of their own good faith. Others may calculate that an 
employment tribunal will believe their protestations of good faith (which is, after 
all, a subjective concept). Still others may expect that their employers will choose 
to placate them rather than subject themselves to the publicity, expense and 
uncertainties of an employment tribunal. Anechiarico and Jacobs make the point: 

[I]nevitably, some disgruntled, incompetent, or otherwise poorly performing employees will 

file whistleblower claims in order to keep their jobs as long as possible or simply to harass 

their supervisors ... [Accordingly] it has become rational for a manager to tolerate an 
ineffective or abusive employee, given the enormous trouble that will result if the employee 

impugns the manager’s honesty with a whistleblower complaint. 102 
At the very least, given the difficulties of disproving good faith, the Act may 
provide bad faith whistleblowers with a powerful bargaining chip to extract a 
favourable financial settlement in exchange for their agreement voluntarily to 





98 Employers are permitted to dechne to hire ‘troublemakers’. See S. Deakin and G. Morris, Labour Law 
(London: Butterworths, 2nd ed, 1998) 735-736. But see Trade Union and Labour Relations 
(Consolidated) Act 1992, s 137 (unlawful to refuse employment on grounds related to trade union 
membership). While a recent survey by Reed Accountancy indicated that 70 per cent of employers 
would be willing to hire whistleblower accountants (see “The Big Question’ Accountancy Age, 1998, 
20), the results may reflect the public image which the respondents wished or felt necessary to project 
and not what they would do if such a situation were to arise. 

99 See Johnson v Unisys [1999] IRLR 90 re-affirming Addis v Gramophone Co [1909] AC 488 (denying 
compensation for losses sustained as a result of the difficulties in finding new employment following 
an unfair dismissal). But see Malik v BCCI [1998] AC 20 (compensation for damages to future 
employment prospects available where employer breached obligation of mutual trast and confidence). 
See generally Brodie, ‘A Fair Deal at Work’ (1999) 19 OJLS 83. 

100 Johnson v Unisys ibid. 

101 See text at 30-31. 

102 n 4 above, 69-71 
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leave the organisation. For these reasons, PIDA may yet unwittingly prove a haven 
for malcontents, incompetents and mischief makers, and encourage vexatious and 
malicious whistleblowing. 

Similarly, PIDA may provide indirect encouragement to those who are out for 
revenge against an organisation from which they have parted, whether voluntarily 
or involuntarily. Although, having left the organisation, these whistleblowers need 
not fear internal reprisals or dismissal, they may draw support for their decision to 
speak out from their perception of PIDA’s generally tolerant attitude towards 
whistleblowers. Their former employers may be afraid to bring suit (eg, for libel) 
against them for fear of an unsympathetic judge conditioned by the Act (whether 
rightly or wrongly) to view whistleblowers with favour. 


Changing the culture 


To evaluate PIDA only in terms of its effect on whistleblowers may be to do 
Parliament a disservice. Many of the Bill’s supporters were looking to its long- 
range rather than its short- or medium-range effects. What they envisaged was its 
educative role and its power to help bring about fundamental change in the culture 
of the workplace.!™ In his foreword to the White Paper on Fairness at Work, a 
document dealing with a broader but closely related subject, Tony Blair tried to 
capture this function of legislation: 
My ambition for this White Paper goes far wider than the legal changes we propose. It is 
nothing less than to change the culture of relations in and at work ... It is often said that a 
change of culture cannot be brought about by a change in the framework of law. But a 
change in law can reflect a new culture, can enhance its understanding and support its 
development. 


The potential for legislation to produce social change can be seen in the history 
of the Sexual Offences Act 1967. The formal legal effect of this statute was to 
preclude the prosecution of homosexuals for acts which took place between 
consenting adults in private. As an empirical matter, however, such prosecutions 
were relatively rare. The more significant effect of the statute has been in the 
change it has helped to bring about in social and political attitudes towards 
homosexuals. It has made homosexuality more socially acceptable and, as a result, 
‘gays’ have ‘come out of the closet’. Similarly, the Race Relations Act 1976 and 
the Sex Discrimination Act 1975, while formally prohibiting discrimination in 
employment, convey the broader message that all persons, regardless of race and 
sex, are entitled to equal respect and equal treatment. Employers are expected to 
make race- and gender-blind decisions, but the intended audience of these Acts is 
not limited to employers. The long-term goal is to help end the subordination of 
women and minorities in society, and to promote social and racial harmony. Such 
changes will not take place overnight, but the hope (and expectation) is that, as 
proved to be the case with the Sexual Offences Act 1967, they will occur over 
time. Laws aimed at preventing sexual harassment in the workplace have a similar 
long-term goal of combating sexual stereotyping, and fostering respect for women 
generally. 

What changes, then, to the culture of the workplace might the supporters of 
PIDA have envisaged? In keeping with the Labour government’s more general 








103 See generally H. Collins, Marxism and the Law (Oxford: Clarendon Press 1982). 
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goal to encourage partnership between employers and employees,! PIDA is 
designed to help break down the artificial barriers that exist between management 
and on-line workers. With specific respect to the whistleblower, the implied 
message is that he/she should be viewed as a colleague attempting to promote the 
greater good of the enterprise rather than as traitor trying to undermine it. In other 
words, the whistleblower is part of the team and should be regarded as an asset 
rather than as a liability. The supporters of PIDA may also have anticipated that the 
Act would foster greater openness and communication at all levels within an 
organisation. This may help to explain why internal disclosures are favoured over 
disclosures to regulatory bodies or the police, even if such disclosures may be less 
effective in remedying institutional malpractice or wrongdoing. 

Is it realistic to expect PIDA to open lines of communication, and are there any 
specific mechanisms that might be used to facilitate the achievement of this end? 
There are currently in place several workplace models whose goal is to promote 
greater dialogue between workers and management. One is that of the Health and 
Safety committee. The EC Framework Directive on the working environment 
mandated that ‘information, dialogue and balanced participation’ develop between 
employers and workers about matters relating to health and safety.!% In the UK, this 
Directive was implemented in part by the introduction of regulations which require 
employers, in the absence of safety representatives appointed by a recognised trade 
union, to consult employees directly or through their elected representatives.107 
Employers have to provide these ‘representatives of employee safety’ with such 
information as is necessary for them to be able to consult effectively, and any 
training needed to carry out their functions. Further, the representatives have to be 
allowed time-off to tend to health and safety matters. They are protected by statute 
against employer reprisals or dismissal for challenging hazardous or potentially 
hazardous conditions in the working environment. 108 

European Works Councils provide another model for promoting dialogue 
between employers and employees. The European Works Council Directive 
required the establishment of a European Works Council (EWC) or a procedure for 
informing and consulting employees (ICP) about ‘Community-scale enterprises’ in 
largish companies.’ The cost of these consultation exercises is to be borne by the 
employer. The employer must provide the EWC or ICP with an extensive range of 
information relating to its business, including its financial situation, its future 
development plans, its plans for the introduction of new working methods or 
production processes, and any contemplated mergers, cutbacks or closures.!!° It ig 
not sufficient for the employer simply to present this information, however. It must 
also consult the EWC or ICP on how these issues affect employee interests. 
Supporters of the Directive envisaged that the EWC or ICP would infuse corporate 
strategic thinking on matters European with the ideas and perspectives of the 
workforce, and that the process, more generally, would promote communication 
between employers and their workers. 





105 See White Paper, Fairness at Work. 

106 Council Directive 89/391. 

107 See Health and Safety (Consultanon with Employees) Regulations 1996. See generally P. James and 
D. Walters, ‘Non-union Rights of Involvement: The Case of Health and Safety at Work’ (1997) 26 
ILJ 35. 

108 See ERA, ss 44(1) and 1001). 

109 Council Directive 94/45. 

110 An employer is not, however, required to disclose information that would seriously harm the 
fanctiomng of the enterprise, and members of the EWC or ICP are under an obligation not to reveal 
information which is deemed confidential. 
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It is not clear, however, that either of these models for facilitating 
communication between workers and management can be readily transplanted to 
the whistleblowing context. In both of the models, dialogue takes place between 
management and collective representatives of the workforce. The subject matter 
revolves around issues of mutual concer. In contrast, whistleblowing often entails 
a specific accusation by an individual employee that others in the organisation are 
guilty of negligence, malpractice or illegality. Such accusations can be emotionally 
charged for both accuser and accused, and are less likely to lead to the 
dispassionate and co-operative dialogue that one finds in more neutral contexts. 
Counter-charges and defensive posturing are more the norm. Without a guarantee 
of anonymity, the whistleblower may be unwilling to make allegations that will in 
turn be transmitted to management and may redound to his/her detriment. But 
anonymity may not be possible to guarantee for considerations of natural justice 
may demand that an individual accused of wrongdoing be allowed to confront his/ 
her accuser. 

The Act may not produce greater openness for another reason. Assuming an 
organisation decided that it was not in its self-interest to encourage whistleblowing 
(see below), one way that it might see itself being able to guard against 
whistleblowers would be by revealing as little information as possible to its 
workforce on the theory that the less employees know, the less they will be able to 
tell a regulator or newspaper reporter. Likewise, the less information that the 
potential whistleblower has, the harder it will be to substantiate a charge of 
malpractice or illegality, or show a reasonable belief in the truth of any allegations. 
Thus, even assuming that PIDA will encourage greater openness on the part of 
ordinary employees, it may lead to greater secretiveness on the part of 
management. 

The case can even be made that, far from producing beneficial changes, PIDA 
will produce detrimental change. Rightly or wrongly, many companies, as well as 
many of their employees, tend to regard whistleblowers as disloyal. Even if such 
workers are not disloyal, their actions may be misinterpreted by co-workers as 
constituting disloyalty. The institutional commitment and team spirit which 
companies strive so hard to instil in their workforce may be eroded be 
whistleblowing. If this occurs, will the company be as productive? The United 
States Comptroller General’s Report sounded an ominous warning: ‘[u]nrestrained 
whistleblowing could raise levels of dissidence and insubordination to the point 
where efficiency could be affected’.111 

How, then, might an organisation, which sees such a threat in whistleblowers, go 
about protecting itself? In the past confidentiality clauses had been written into 
contracts of employment, but such clauses are no longer valid to the extent that 
they preclude an employee from making a protected disclosure.!!? Still, an 
employer will understandably want to hire employees who can be trusted. One 
method of achieving this objective might seem to be to screen applicants through 
the use of psychological tests. Although it is not clear that there is a psychological 
test capable of identifying potential whistleblowers, it can be predicted that there 
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will be psychologists ready to convince companies that there is and companies 
willing to believe them, just as there are currently companies who rely on 
handwriting analysis in screening job applicants. Another way a company might 
think it can protect itself against whistleblowers is by hiring only individuals 
known personally to management or vouchsafed by a trustworthy friend.!!3 If so, 
PIDA may unwittingly reinvigorate the so-called ‘old boy network’ of recruiting 
from people having the same school, university or social background. Inevitably 
this will lead to discrimination against ‘outsiders’ and, more particularly, 
minorities who are less likely to be a part of this network. Although the law 
forbids discrimination in hiring, sophisticated employers and their legal counsel 
are usually able to couch any rejection in terms which disguise the discriminatory 
aspects of their decision. If PIDA leads to increased discrimination in hiring, this is 
hardly in the public interest. 

Although PIDA is confined to the workplace, one can see how it fits into a more 
general schema in which citizens are encouraged to report wrongdoing by their 
neighbours as well as by their co-workers. The Inland Revenue, as well as Customs 
and Excise, already offer rewards to those who are prepared to turn in their fellow 
citizens, and some local authorities will pay informers who report persons who are 
about to drive their vehicles while under the influence of alcohol. In this context, 
PIDA may come to be seen as a step towards pervasive and intrusive private 
policing. The ultimate nightmare is that of a Foucauldian carceral society replete 
with surveillance, screening, cctv, random drug testing and tapping of telephone 
conversations.!14 Today PIDA may simply encourage workers to report 
wrongdoing, but one can envisage the time when citizens will be punished if 
they do not report wrongdoing. 

History has not looked kindly on regimes which foster widespread informing by 
ordinary citizens. The most well-known example is Nazi Germany, but many 
totalitarian states have adopted similar practices. Secret surveillance pervades all 
sectors of life including the most private and intimate, and individuals become 
reluctant to express criticism of the government lest they be reported, prosecuted 
and punished. But is it wise to encourage a nation of informers? The danger to 
Privacy is obvious and grave. In a society where one cannot distinguish between 
friends, neighbours and co-workers, on the one hand, and government informers, 
on the other, social cohesion and trust are likely to become the victims. 


Conclusion 


Is the Public Interest Disclosure Act 1998 in fact in the ‘public interest’? In this 
article we have examined through legal and sociological lenses PIDA’s attempt to 
change the culture of the workplace and to provide whistleblowers with legal 
protection. To some extent we have consciously played devil’s advocate in order to 
highlight the possible adverse effects of the Act. The conventional wisdom that 
whistleblowing is to be encouraged and that whistleblowers should be praised and 
protected rarely is challenged or even examined critically. 

The limitations of our knowledge render difficult any definitive conclusions. In 
respect to our understanding of whistleblowers, we see only the tip of an iceberg, 
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those cases that make it into the public domain. Cases where concerns are raised, 
addressed and responded to rarely attract media attention. More empirical research 
is needed. As limited as our understanding of what motivates whistleblowers is our 
naiveté of what the law can do to protect whistleblowers. The fragmentary 
evidence which exists suggests that organisations are often able to get back at 
whistleblowers in ways that laws are powerless to prevent. In Australia there is 
now a pressure group to represent aggrieved whistleblowers who claim the 
legislation there is ‘hollow window-dressing’ and has failed to protect them.'!* 
Similarly, PIDA may be able to provide protection only against the most blatant 
and traceable forms of retaliation. 

Thus, the greater significance of PIDA is likely to lie in its long-term effect in 
changing the culture of the workplace and society. PIDA signifies the 
government’s recognition that whistleblowers can perform a public service. The 
idea is to transform the image of the good faith whistleblower from industrial 
troublemaker to the embodiment of what it means to be a concerned citizen. In part 
PIDA is about defining citizenship. It is also about promoting constructive 
dialogue in the workplace and, more generally, between persons of different social 
classes. Nonetheless, as we have also noted, the potential threat to the dynamics of 
the workplace, interpersonal trust and social cohesion posed by the Act should 
cause Parliament to think carefully before proceeding further down this road. 


_ 
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Three Faces of Justice and the Management of Change 
Sheldon Leader* 


The apparatus of legal principles we use has, far more than we realise, 
transformed the way we think about the control of private power in the name of 
social justice. The actual sort of equity that the legal and political system is 
searching for is not reflected in our major political theories, nor indeed in the 
official rhetoric of many such systems themselves. The reason for this mismatch 
has to do with the need to accomodate change — a space opened by the law and 
unacknowledged by theory. 

This article sets out the current theoretical frameworks within which the 
regulation of private power is analysed, and it contrasts these with a different 
approach to the problem of justice at work in employment and corporate law that 
does not find its way into theory. Once that approach is given a formulation, its 
place within a larger theory of justice is proposed, and its wider implications for 
the relationship between state and civil society are investigated. 


My aim here is to explore certain links between justice and social change. The 
concern about change is focused on a particular domain of civil society in which 
economic life goes on: working and investing in enterprises as diverse as 
commercial corporations and workers’ co-operatives. The concern about justice is 
focused on its potential ‘horizontal’ character, where many legal and political 
systems are trying to control abuses of power in institutions that are nominally 
private but whose particular control over portions of our lives makes them publicly 
accountable. 

My argument is that when these two concerns are put together, the one about the 
control of private power and the other the control of change, we are forced to re- 
think some of our fundamental ideas about democracy itself and the quality of 
justice it seeks. The apparatus of legal and political principles we use to deal with 
power within civil society has, far more than we realise, transformed the way we 
think about the control of power in the name of social justice. The actual sort of 
equity that the legal and political system is searching for is not reflected in our 
major political theories, nor indeed in the official rhetoric of many such systems 
themselves. The reason for this mismatch has to do with the need to accommodate 
organisational change — a space we shall see being awkwardly opened by the law 
and unacknowledged by theory. 

This space presently exists as an uncertain mix of principles, and for this 
uncertainty we pay a price: the law sets out, in the minds of its framers, to protect 
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the weak from the strong, but subverts that objective with the very tools deployed 
to try to reach it. The reason for this failure is not that the law is poorly enforced, or 
in the grip of special interests, but rather that it contains a tacit principle of social 
justice that cuts in an unpredictable way across the official ones. It is a principle, as 
was said, that tries to make room for change within organisations, while protecting 
certain victims of it. As it stands, however, the principle does a good deal of 
damage. We need to control and to supplement it. In failing to do so, democracies 
pursue one form of justice that undermines the other types of justice lying at their 
foundations. 

In order to see this principle and to appreciate its force, I will, in the first section, 
try to portray the way private power is understood in those strands of our tradition 
of political theory which have been concerned to extend the guarantees of justice 
horizontally. The second section, ‘Three kinds of justification and their combined 
effect’, will contrast this body of theory, and legal rhetoric that accompanies it, 
with the principles of justice that seem to be really at work in the law. These will 
be first set out in a relatively abstract way, and then illustrated in two domains 
where the need to control of private power is most acute: employment law, and the 
law relating corporations and their owners. This will, in the section ‘Priority, 
controls, and supplements for functional justification’ point to certain 
modifications we might consider in our understanding of the overall relationship 
between society and powerful institutions within its midst. 


Political theory and private power 


The critique of the two-world polity 


Most programmes for regulating the abuse of private power begin with a criticism 
of a familiar target. The target is a theory which divides the polity into two 
domains: one a private, consensual world of relations in civil society, and another 
the public domain of relations with the state, governed by guarantees of 
fundamental right. The first, private domain is defined in such a way that uses 
of power within it become invisible. Thus, a typical two-world argument stipulates 
that fundamental rights are designed to prevent the abuse of coercive power; that 
only the state exercises coercive power; and that therefore fundamental rights 
should not be extended to regulate realms of power lying outside the state.! 

The faults with such a two-world position have been identified since the 
nineteenth century, and have begun to cross several traditions in political theory. 
Currents in modern liberalism, as well as theory that distances itself from 
liberalism, both accept that we cannot conceal abuses of power in civil society by 
inflating the label of ‘private’ and attaching it to the wrong institutions. Thus, 
Rawls in his recent work has argued for the extension of basic liberal rights to 
members of powerful groups within civil society.” Similarly, many writers opposed 
to rights-based thinking have followed Marx in his denunciation of the double life 
he felt one was invited to lead in constitutional democracies, in which the citizen 
sees himself as part of a community when thinking of his relationship to the polity 
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as a whole, while as a private actor in civil society he sees others as a threat and his 
only hope lying in individual, competitive struggle.3 

There are, of course, continuing and major differences between the liberal’s 
challenge to private power and the challenge offered by the liberal’s critic. But 
they are united in rejecting the myth that the origin of power can insulate it from 
public scrutiny. Even if power does not flow from the state, but begins in the 
initiatives of individuals, the new consensus is that it is appropriate to look at the 
nature of that power per se, whatever its provenance, and regulate it when the risk 
of abuse occurs. This convergence in theory is reflected in the same view often 
taken by the law. We are frequently told, both in Europe and the United States, that 
it is not the origin but the nature of institutional power that determines whether 
fundamental rights will apply to its regulation. When, armed with such a view, we 
cross the boundary between public and private domains, there are several things 
that modern theory has to offer. 


Creating democratic space 


One perspective that turns its back on two-world myths aims to get us to see that 
the apparatus of political democracy is not just applicable to the state but can be 
reproduced, with relevant changes, as a feature of powerful groups within it. Such 
groups in civil society are essential in the eyes of those progressives who aim at 
realising democracy’s ‘associative’ potential.5 They hope to broaden and vary the 
hold of democratic values, seeing them thrive within all sorts of associations 
operating well away from the state. This will allow us to appreciate the true 
complexity in the otherwise abstract values of equality and liberty. As Michael 
Walzer argues, such values are rightly filled out one way inside a political party, 
another in a church, another in a corporation, etc.6 The nature of each sphere 
provides us with a distinct way of fixing the details of what counts as just 
treatment: the rights of a priest, corporate employee, member of a political party 
being different depending on the nature of the institution in which he is found. 
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Injustice, on this view arises from two directions; there is the crossing of one 
sphere of justice by another, as would happen were we to offer promotion inside 
the corporation or political party based on a candidate’s religious beliefs; and more 
important for present purposes, where there is the wrongful allocation of an 
institution to one sphere rather than another. As an example of this second abuse, 
Walzer takes the modem, powerful corporation. This, he says, is usually 
understood to be a species of property of its shareholders. However, because of 
its sustained and potentially intrusive effect on the lives of people working in it, it 
should, he claims, be assimilated to a species of political power. The apparatus of 
internal democracy, calling for rights to participate, space for dissent, and demand 
for fair procedures are, he says, as appropriate for companies as they are for 
towns.” In a word, ‘Democratic distributions don’t stop at the factory gates’ .® 

This approach clearly has no patience with the view that the corporation is not to 
be intruded upon with public values on the ground that it is private. But the reason 
for the rejection is not just that the label ‘private’ is misused, it is also that the label 
of ‘property’ is. When an institution carries sustained and potentially intrusive 
power over the lives of others, then it is properly re-classified from being a species 
of property to being a species of political authority. As was pointed out earlier, the 
belief in this transportation is not limited to those who endorse individual rights- 
based thinking. It is shared by those who pursue other values as the measure of 
successful institutions. Karl Klare, for example, looks forward to a society in which 
industry and commerce no longer work on an authoritarian basis, but instead on a 
basis of ‘developing a capacity for communal self governance’ among the 
workforce, which he feels liberal rights cannot provide.? What all have in common 
is the view that we can and should transport the values of political democracy from 
their widest application to the more narrow pockets of society: what links all 
domains, on this view, is power. 

This portion of modern political theory therefore takes you as far as making the 
important demand for democratic participation by all of those affected by 
institutional power. But there is an element that goes further. 


Controlling exploitation: principles of concentric and cumulative 
protection 


As a complement to the focus on democratic participation, certain contemporary 
political theories also give a new account of the proper relationship between the 
polity and powerful groups within it. They fix continuity and linkages between the 
wider and the narrower domains. We are invited to imagine the polity as arranged 
in a series of notionally concentric circles: the guarantees in the outermost circle 
set the minima which must in turn be respected by institutions in the narrower 
circle, and so on. So, a powerful institution within civil society cannot fall below 
the guarantees that subjects expect from, eg their constitutions, even though these 
institutions can pursue unique objectives and make unique demands of their 
members so long as they respect those background requirements. 

This concentric picture yields a powerful principle, which we shall call that of 
cumulative protection for the weaker party. On this approach, her position can be 
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no worse than it should be were the power coming from the state itself. The weaker 
party can gain, but should not lose by the use of power within the narrower 
institution as compared with her position in society at large. Protection is 
cumulative. We can see this view in the recent work of John Rawls. Rawls divides 
the polity into a domain in which there is consensus about a set of public principles 
of justice to govern political relations, and a set of domains in which individuals, 
alone or in groups, pursue objectives and ideals which can range from the amoral, 
as in groups for playing cards, to being the sites for realisation of the deepest and 
most comprehensive moral convictions, as in churches or cultural associations.!° 
Rawls then acknowledges that some of the most important social goods, such as 
the chance to work, to worship, or to receive an education, are in the hands of 
institutions with unique objectives setting them apart from society at large, such as 
those of churches, universities, and (1 would add) productive enterprises. Because 
of their importance; Rawls places such institutions ‘within’ what he calls the basic 
structure.!! This structure consists of society’s political constitution, legally 
recognised forms of property, organisation of the economy and of the family. It 
forms an interconnected set of institutions, some belonging the state, and some 
outside of it, which will secure basic justice. Locating these powerful groups 
outside the state within such a structure allows Rawls to insist that, as he puts it, 
‘they must adjust to the requirements that this structure imposes in order to 
establish background justice’ .!2 

Because of their special institutional objectives, Rawls says that it might not be 
desirable to force eg a church or university to satisfy each and every one of his 
principles of justice. For example, it would not be appropriate to make them 
conform to his well known ‘difference principle’, whereby resources are to be 
distributed so as to work to the benefit of the least advantaged. However, there are 
other basic rights of the weaker party which would be translated inside these 
institutions, such as the guarantee of eg liberty of conscience and of equality of 
opportunity.!3 The picture of political democracy that then emerges does not 
simply aim to reproduce the process of democratic decision-making inside 
powerful bodies outside the state, but it also aims to make sure that wherever 
possible those substantive guarantees of freedom and equality hold their force 
inside those bodies, or improve it further. 

In law, this demand for a complementary relationship between state and private 
power often takes as its starting point the concession theory of group personality. 
On this theory, powerful entities such as commercial corporations or trade unions 
are said to possess their legal personality not as a reflection of their real moral 
personality, but as a result of an act of concession from the state, ceding to them 
powers which otherwise it alone would have. Being an act of the state, the creation 
of these groups is deemed to be subject to the same public law constraints as is any 
other state action. Fundamental rights are thereby automatically held as rights 
against the corporation, since all along their target does not change: it remains the 
state, acting on behalf of society as a whole.!4 
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The principle of cumulative protection then makes its appearance in what is called, 
in civil law jurisdictions, respect for a hierarchy of social norms: a principle 
unofficially followed without giving it this formal name by many common law 
systems. According to this principle, the protections afforded by different types of 
law are meant to have a cumulative force in favour of the weaker party. Legal 
protection is arranged at three distinct levels: contracts; legislation providing rights 
that the contract does not provide; and constitutions as well as international homan 
rights instruments providing what is missing in the legislation. The weaker party 
must gain in moving from the third back to the first. We can see this, for example, in 
employment law. At the base, and providing the weakest form of protection is the 
individual contract of employment; at the next stage is the collective agreement; at 
the next, statutory protections, such as protection from dismissal without just cause; 
and finally, there is the protection offered by instruments guaranteeing basic rights, 
such as constitutions and treaties. At each such stage, the weaker party should find 
that he or she is gaining in protection, being able to substitute the better protection 
for the worse. Turning the model around, we can say that the basic rights drawn from 
constitutions and treaties fix a minimal set of standards for all; legislation could then 
build on that foundation to provide further advantages to the employee; and finally, 
the contract of employment could provide further protection beyond what was given 
by the first two stages. The state or employer is meant at the second or third stages 
not to worsen the position of the employee in relation to the previous stage.!5 


Where theory falls short 


This body of theory seems to offer a strong and potentially effective strategy for 
the regulation of private power, as do the legal principles meant to officially reflect 
it. We can summarise the promise in three related elements: 


e Ideally, the corporation, like the powerful trade union, should display internal 
democracy much like the polity within which they are located. Political 
democracy should, in effect, be given horizontal effect. 

e Basic rights are usually inalienable, and for those theorists who place basic 
rights at the centre of this horizontal reach of democratic principles, it is 
important to respect this feature. The strong cannot legitimately demand that 
the weak waive those rights by such a device as contract. 

e It follows from the first two propositions that these basic rights also cannot be 
traded against demands of institutional efficiency, but only against another yet 
more important fundamental right. 


In fact, as we watch the way the law sets about protecting basic rights in civil 
society, it does strange things to them. Each of these three principles breaks down. 


e The basic rights of the weaker party are inalienable in the hands of the 
individual possessing them, but are at the same time removable by the 
institution against which the rights are meant to provide protection in the first 
place. They are removable for reasons of institutional efficiency which classic 
teaching about the special weight of fundamental rights would forbid.!6 





15 For this principle and a consideration of how it might work in UK law, see S. Leader, ‘Deux Modèles 
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Europe, Le Defi Social (Brussels: Eds CIACO, 1989) 95-104. 
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e Even though protective legislation, embodying higher, fundamental rights, is 
designed to provide greater guarantees than do the contracts of private law, the 
opposite may in fact be the result. That is, laws which in theory follow the 
principle of cumulative protection actually drive some weaker parties below 
the levels of protection they would have enjoyed if the laws were not present. 

e It is a domain in which we think that democracy might have the potential to be 
horizontally extended inside corporations, trade unions, etc only to find that 
initiatives in this direction reveal it to be an ideal partly built on sand. 
Democracy extended inside civil society has the strange quality of having no 
clear boundaries that can be drawn around those to whom the institution under 
democratic control is ultimately accountable. For reasons to be seen, the 
democratic reconciliation of conflicting interests in civil society has a quality 
fundamentally different from the democratic balance effected in society at 
large. The concentric quality of democratic protection falls away. 


In short, this is a world into which the demands of social justice are extended, but 
which are then given a character that defies our classic teachings of what it is to 
respect them; and all this is done by those who are not cynical about controlling 
private power with human rights, but on the contrary are committed to doing so. 
These results do not arise because the system fails to live up to its principles, but 
because of the character of those principles. It has, in the name of social justice, 
adopted a way of protecting the weak from the strong that can actually call for these 
results. There has been a tacit transformation of our understanding of what social 
justice involves, which our theories do not reflect, and which has this as its fallout. 


Three kinds of justification and their combined effect 


The reason that the model of concentric democratic participation and protection is 
inadequate is that it does not pay attention to the fact that legal systems have 
introduced a radically different principle of justice in the course of controlling 
institutional power in civil society. To see what this principle is, it is best first to 
contrast it with two more familiar notions. 

Civic justification 

The most well known way of grounding fundamental rights can be described as 
what we shall here call a civic form of justification. It is based on the demand that 
the use of power not damage, or that it actually furthers a set of interests to which 
the polity attaches importance. These rights emerge from the importance accorded 
to such interests as the protection of ones privacy, bodily safety, free expression, 
right to fair procedures, etc.!” 


Consensual justification 


Alongside this, there is a second well known principle according to which the 
legitimate expectations among people who exchange mutual undertakings deserve 





17 My notion draws on Locke's concept of a civil interest, which institutions such as the church were not 
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used interchangeably 
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satisfaction. This is different from the civic form in that the interests to be satisfied 
here have none of the intrinsic qualities of the first set: they may be as trivial as the 
expectation that you meet me on the comer, or as important as the expectation that 
you will protect my life. It is the legitimacy of meeting the expectation that counts, 
and not any further interest which satisfying the expectation would also serve. The 
expectation may or may not be the product of free agreements made by the parties ` 
with equal bargaining power. When they are, then either party is properly estopped 
from going back on the expectation he intentionally created, as expressed by the 
principle of respect for freedom of contract; when they are not, then there may 
nevertheless be enough importance assigned to the virtues of stability and 
predictability of the future to justify protecting those expectations as well.!8 We 
shall call this, for short, consensual justification. 


Functional justification 
Finally, there is what we shall call a functional form of justification. This justifies a 
use of power on the fact that it fulfils a particular legitimate purpose, and does not 
go beyond that purpose. The most typical examples are found in those 
deliberations over whether activity is intra or ultra vires, be the entity the state, 
a commercial corporation, a trade union, or other institution with defining 
objectives. If a corporation, for example, is founded to make shoes for profit, and 
only that, then it is an illegitimate use of its resources to make carriages for charity; 
if the state appropriates property for the stated objective of building a school it 
cannot use the same appropriation to build an airfield. However, functional 
justification is not limited to the principle of ultra vires. Even if the institution is 
not held to a tightly defined set of objectives, functional justification makes itself 
felt whenever we see notions such as ‘a legitimate business purpose’ required of an 
enterprise if it is to be allowed to impose its will on a shareholder or employee. The 
complaint that there is no valid institutional purpose behind the imposition opens 
the door for a court to allow the reasonable expectations or basic rights of the 
individual to prevail, based on claims coming from the direction of civic or 
consensual justification. We will see this further on, when shareholder’s and 
employees’ rights to equal treatment are vindicated because the enterprise has not 
been able to demonstrate a legitimate business purpose for overriding them.!9 
Although well developed in the law, this is a form of justification that makes few 
official appearances. Once we see it at work, we will be able to appreciate why the 
theory aiming to provide concentric and cumulative protection of the weaker party 





18 In other words, agreements can have both a specifying and an estoppel force. The former serves to pin 


19 See below at 72 ff. My distinctions between these principles should be compared with those drawn 


bringing this work to my attention. 
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will not and cannot always work. First, notice that the reference to function in this 
third form should not disguise the fact that we are dealing with a distinct category 
of justification, and not with an appeal to what is expedient. Appeals to expediency 
allow power to be exercised simply because there is no workable alternative to it, 
or for some other calculation of gains over losses. Functional justification, as 
understood here, has a different focus. It provides a well-defined and distinct basis 
for both legitimating and complaining about the use of power - that it is exercised 
for an appropriate objective, or that it bears no acceptable relation to the pursuit of 
such an objective. 

So, functional justification has a positive and a negative feature to it. Negatively, 
it fixes limits on the exercise of power in ways that the other two forms do not; and 
positively, it aims to advance the interests of people involved in institutions, again 
in ways that the other two forms do not. What sets it apart is this: civic and 
consensual justifications start by identifying interests that should be furthered or 
protected in individuals, either alone or in groups, and they then measure the 
ability of an institution to satisfy these interests of the persons concerned. For civic 
justification these will be, as we have seen, the interests in minimal levels of 
material well being, respect for one’s autonomy, etc; and for consensual 
justification these will be interests in seeing relevant expectations satisfied. In 
both cases, the line of justification runs from these interests through to a 
consideration of the ability of any given institutional objectives to satisfy them. In 
functional justification, the line runs in the opposite direction: one begins with an 
objective that an institution is pursuing, and then identifies the interests that 
deserve protection and furthering as part of that pursuit. The latter are a sub-set of 
the totality of interests people have, not selected for attention because of where 
they rank on an independent measure of importance, or because they were part of a 
unanimous agreement, but rather because their satisfaction is considered to be the 
most appropriate way in which to further the objectives of the institution. Those 
objectives do not necessarily flow from the goals of each and every relevant 
individual. Whereas the other two species of justification do root legitimacy in the 
interests of each and every concerned person, here there is no such one-to-one link. 
Some may win and others may be substantially worse off as a result of the 
institutional pursuit of the relevant purpose: its legitimacy no longer resides in the 
requirement that it improve the prospects of all of those brought under its power.” 

There is thus a collective thrust of a particular and peculiar kind in functional 
justification: it turns away from issues of individual well-being or individual 
expectations, and focuses instead on only those interests spread among the 
population that will help a given institution to do what it is there to do. At the same 
time, there is a particular and powerful guarantee to certain individuals that it 
provides: they are protected from any use of power lying beyond those objectives. 
We shall see this feature of the functional principle in two areas of law crucial for 
the protection of rights in civil society: the law protecting employees, and that 
protecting shareholders. 

Functional justification does not make an institutional objective legitimate. It 
begins from an assumption that the objective is legitimate: either by rooting it ina 
source, such as legislation or corporation constitution, or by considering its 
intrinsic qualities. The latter features may arise from a match between the 
objectives with basic rights picked out by civic or by consensual justification, but 
they need not do so. As we shall see, some objectives stand on their own: they are 


a ee A 
20 For an exploration of this feature in corporation law, see Leader in F. Patfield (ed), n 14 above, 85 ff. 
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legitimately pursued by powerful organisations even if they have no such anchor in 
recognised principles of justice, and even if they have the consequence of 
sacrificing the weak to the strong. 


Combining the justifications 


Now, when power is regulated, these forms of justification are often present at the 
same time, but they can combine in different ways. The links look like this: 


A civic order 

Here, the three types of principle stand in an ordered relation, with civic 
justification at the base. The great civil rights arising here set the limits to, and 
inform some of the content of, the purposes that a powerful institution may pursue, 
from the state through to entities within civil society. These constraints describe, 
negatively, the basic liberties such as the right to privacy, and positively some of 
the basic goods to which some fundamental rights attach, such as medical care or 
education. These rights cannot be limited save in favour of a civic right that 
deserves to take priority. For example, neither the state in its relation to the citizen, 
nor a private corporation in relation to its employees, would be entitled to penalise 
individuals for their sexual activity unless this had such an impact that competing 
fundamental rights of greater importance were at stake, such as the right to life of 
others. A civic order also requires an institution to construe its purposes so that 
they meet the demands of civic justice. For example, if a local authority or private 
corporation had the purpose of providing a transport service, it would be legitimate 
to construe this purpose so as to permit, and possibly to require, special provision 
to be made for the particularly disadvantaged in the community. 

At the same time, such institutions måy also properly pursue many other 
purposes which correspond to no fundamental right at all and have a neutral effect 
on them, as when the state improves road surfaces or subsidises the aircraft 
industry, or a corporation opens a new branch of business. In the process of 
pursuing that second sort of purpose the institution must also respect the civil 
liberties as side constraints, but in addition it must respect the requirement that its 
executive arm should not act beyond any of the institutional purposes for which the 
most basic norms authorise it to act. If it does, then it commits an injustice that is 
quite distinct from the civic form, which we have called functional. 

In this first combination, the relation between these two sorts of justification, the 
civic and the functional, is as I have said, an ordered one: with civic justice fixing 
the boundaries of what the state can do, in turn fixing boundaries to what powerful 
institutions in civil society can do; and with functional justification filling in the 
terms on which power is to be used within those boundaries. To complete the 
concentric picture, a place for consensual justification appears here as well. When 
the state or these powerful institutions make contracts, they are constrained by 
these two prior principles: they may contract only for purposes that they have been 
authorised to pursue, and these purposes in tum have to conform with the 
requirements of fundamental rights.?' The weaker party would then find that there 
was implicit in her contract the principle that she would be able to rely on 
legislation and constitution rather than protection given by her agreement if the 
former were more in her favour. 





21 There has been a relaxation of this ultra vires principle in favour of innocent third parties to certain 
completed transactions in many jurisdictions. See eg UK Companies Act, 1985 s 35 ff, and New York 
Business Corporation Law, s 203. 
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So, in a combination of principles dominated by civic justice, if Jones can claim 
the protection of a civic right to, say, free speech, then the further functional right 
he acquires and which binds the enterprise in which he is working, cannot provide 
less protection than does the initial scope and weight of his civic right; it can add to 
the right or pursue objectives that are neutral towards it in their effect. In turn, any 
agreement he makes with that institution cannot derogate from either of these two 
previous guarantees, but only improve on them or be neutral towards them.” 


A consensual order 

At another extreme, we have a combination of the three forms of justice which 
places consensual justice at the base, such that it always has priority. Here, 
institutional purposes and background rights emerge from agreements made. The 
objects of these agreements may cover any topic, and promote any interest, that is 
not for independent reasons made illegal. This consensual base will define a field 
of purposes for common activity, and so introduce a basis for functional 
justification, fixing boundaries which will prevent collective action beyond them. 
Again, there is a cumulative, ordered relation: the expectations created by mutual 
agreement set the foundations of institutional authority, which in turn generate 
legitimate purposes. Any use of the standards of civic justice can be borrowed and 
imported into the agreement, but are liable to being shaped and subordinated to suit 
the sense of the agreement between the parties. So, to take an uncontroversial 
example, a small, informally organised club may be brought into existence by free, 
mutual agreement, and its founders might then draw up a constitution fixing the 
club’s objects. Any given member is entitled to look on the constitution as a 
contract and to hold the club to it, such that if the rest of the members wish to alter 
its fundamental, defining purposes they must dissolve the club and start another. 
Civic interests in free speech or privacy are importable inside the club but only 
with the agreement of all of the members, being capable of alteration along the 
way to suit their desires. The ideology of the two — world polity simply extends this 
understanding of institutional relationships beyond this kind of clearly voluntary 
relationship to the rest of civil society. 


A functional order 

Whereas in the first combination of principles functional justification is 
subordinate to the requirements of civic justice; and in the second combination 
functional justification is subordinate to consensual justice; in this configuration 
functional justification has independent force, for which civic and consensual 
demands provide important side-constraints but which is not ultimately 
subordinate to either. This is a configuration that plays a central role in some of 
the law that guarantees basic rights, and the resulting openings for the use of power 
can shock many who are used to thinking about their rights by giving priority to 
civic or to consensual justification. It is here that we can see the gap that opens 
between expectations and results in democracies, but at the same time it is a 
domain in which democracies have increasingly placed their faith for the delivery 
of basic goods. 
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We can appreciate the special place accorded to functional justification in this 
third configuration by seeing precisely how it takes priority over both civic and 
consensual justice, and how it does so in ways that would be condemned under the 
first two combinations of principle. In the first combination, institutional purposes 
cannot in theory contravene civic rights, but must either improve on the foundation 
they provide or be neutral towards them. Neither is true here: individuals may lose 
the protection of civic rights at the hands of institutions for functional reasons. In 
the second combination, institutional purposes must at some level express what 
each member of the institution wants, and which they can demand be adhered to. 
Here, individuals may find themselves driven below what they had been led to 
expect by the agreement they made with the institution. They may even be among 
the least well off in society, and yet what is special — and indeed strange — about 
this configuration of justifications is that this outcome appears to be legitimate, 
even for those passionately committed to social justice. 

As we watch these configurations of principle at work in regulation, it is 
important to avoid thinking that an institution falls entirely within one order or 
another. Most, but not all of the powerful bodies in civil society that interest us, of 
which the modern company is a central example, are in part regulated by a 
functional order of principles, and in part by the other two. This will be clearest 
when we come to compare functional and civic orders, but before doing that we 
should look more closely at the functional order itself. The best way to do this is 
via elements of employment and company law. 


Exploring a functional order 


The priority of functional over consensual justification 
Employment 
It is in employment law that we can find some of the most significant attempts by 
modern societies to remedy inequalities of power in civil society, and it is here that 
we can see a fundamental shift in the justifying principles at work, away from 
those of a concentric polity and towards functional priorities. Initially, the method 
of protecting employees was to hedge the employment contract around with such 
external guarantees as safety provisions in factory legislation. The core of the 
relationship operated within a consensual order. However, the dominant way in 
which many industrial democracies now seek to protect employees is via 
protection within a functional order. Contract plays a role, but alongside other 
sources of rights which obey a distinct principle of justification. This is done by 
laws regulating what is called unfair dismissal, or dismissal without just cause. 
As is well known, under these laws the maintenance of the employment 
relationship is no longer a matter of mutual agreement. On some occasions, the 
employer is by statute not entitled to dismiss even if the contract of employment 
allows him to do so; and on other occasions he is allowed by statute to change the 
conditions of work even though the contract of employment would itself forbid it. 
Thus, even if a contract might entitle the employer to put an end to the relationship 
for any reason, so long as he complies with formalities such as giving the employee 
due notice, dismissal statutes impose on him a different requirement. He may no 
longer dissolve the relationship for just any reason he might have, but must now act 
from one that is work related, such as that the employee is incompetent, badly 
behaved, or redundant to the needs of the enterprise; and once such a proper reason 
is in place, he must also show that he was reasonable in taking the ultimate step of 
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firing the employee. Short of that, the employee is entitled to her job, and as a 
second best to damages for losing it.® At the same time, the right is considered to 
be of such importance that it is inalienable: the employee cannot individually 
contract out of the protection it affords.24 

On the other hand, individuals may enter work under an individual contract that 
says that they will be required to do job X. The objectives of the enterprise, or the 
requirements for their pursuit, may then change in a way none of the parties could 
have foreseen at the time the contract was made, and with the changes the need that 
X be done now cedes to the need for task Y. Whereas it could well be a breach of 
the initial agreement to require the employee to do Y, it would not be a breach of 
principles of dismissal for cause to do so. If the employee cannot follow along, and 
if the employer has taken reasonable steps to avoid this result by offering eg re- 
training, then the law of most industrial democracies says that she must go.” This 
is a functional way of justifying and setting limits to the use of power. It leaves 
behind the notion that a working relationship is based on an exchange of promises, 
and with it the need to defend expectations thereby created. Instead, it grounds the 
legitimacy of the relationship on the suitability of someone to perform the work 
that fits into institutional objectives. 

It is possible to locate a just cause provision for dismissal within an individual 
contract of employment. At that point it would be governed by a consensual order 
of principles, such that the employer’s reliance on institutional needs and goals of 
the enterprise would be strictly limited to the terms of understanding between 
himself and the individual employee. That would tie the employer’s hands by 
having to make sure that his decision to dismiss did not go beyond the 
understandings reached and expectations created with each and every individual. 
For this reason, systems tend to locate this employee’s right either in a statute or in 
a collective agreement. This frees the decision to dismiss from the terms of an 
agreement with an individual, allowing the overall needs of the enterprise to be set 
against the expectations, however legitimate, of a single employee.” 





23 cf H. Collins, Justice in Dismissal (Oxford: OUP, 1992) 38. For the UK, see the Employment Rights 
Act 1996, s 98, which requires that diammssal be for an adequate reason, and defines the reason in job 
related terms, which case law has also allowed to unclude reorganisation of the enterprise. Seo eg Ellis 
v Brighton Co-operative Society Ltd [1976] IRLR 419. For the USA, see the the example of the 
Montana Wrongful Discharge from Employment Act (Mont Code Ann paras 39-2-901ff (1987), s 3: 
‘Good cause means reasonable, job-related grounds for dismissal based on a failure to satisfactorily 
perform job duties, disruption of the employer’s operation, or other legitimate business reason’; s 4, 
defines a discharge as wrongful if, inter alia, not for good cause. 

24 Or when he can, via the device of fixed term contracts, this is a carefully circumscribed concession. 
Legal systems will rarely allow a permanent contracting out over an indefinite period of tme. The ban 
on contracting out either comes from statute itself, or from a principle, such as that found in US law, 
that individual contracts separate from a collective agreement (which may contain just cause 


York University School of Law; cf Wooley v Hoffmann-La Roche Inc [1985] 99 NJ 284 and the 
discussion in S Estreicher and M. Harper, Cases and Materials on the Law Governing the Employ- 
ment Relationship (St Paul, Minn: West 1992) ch 14. For an example of the shift between these two 
rationales in employment law, see Collins, n 23 above, where he describes the movement from a 
contractual form to a bureaucratic form of legitimacy. The latter often takes priority over the former 
in dismissal law, and 1s a domain m which an organisation, as he puts it, ‘can only be legitimate if 
exercised for rational business purposes and without infringement of individual rights’ (273). 
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For any given individual, this form of protection is a double-edged sword. Her 
rights under a functional order are both greater and less than they are under the 
consensual variant. They are greater in that the enterprise must continue to the 
benefit of the weaker party if he wishes it, despite the wish of the stronger party to 
terminate the relationship. They are less, in that the enterprise may be entitled to 
remove an employee because its own requirements have changed, whatever its 
initial promises to the employee may have been. The latter is a result that has 
disappointed many in search of greater justice in employment relations. After all, 
dismissal laws were meant to strengthen the worker by comparison with his 
position under contract, and instead these very laws potentially give the employee 
less than her contract — that thin guarantee — gives ber. But this is in fact not a 
surprising result, given that we set about protecting the interests of the weaker 
party in this particular way. This search for social justice is built essentially on a 
functional ethic: it demands that people be penalised only for reasons flowing from 
the objectives of the holder of power, and it follows that if these objectives evolve 
in a fresh direction then they may well provide less protection than would an initial 
agreement. A gap between the promise of a democratic polity and what it can 
deliver via civil society thereby opens. We have left the domain in which 
consensual justifications hold priority over functional ones, and entered an area in 
which the functional occupy a place of their own. 

Situations like these have become frequent with the restructuring of y 
economies. Functional justification provides less to certain individuals than dee 
consensual justice, at the same time that it provides more to others, and this spread 
of gains and losses is quite independent of any spread of unequal contractual power 
between the parties. Sometimes it is the well-paid employee who loses out, and 
sometimes the worst paid. A legal initiative which begins its life with the aim of 
making up for unequal bargaining power for all, ends up deepening that unequal 
bargaining power for some: not by a failure to live up to its principles, but precisely 
because of the particular mixture of its principles. The demand for cumulative 
protection of the weaker party is traversed by a demand that functional justice be 
given ultimate sway. Justice is not traduced by expediency: two conceptions of 
justice have come into collision. 


The shareholder 
We have a similar phenomenon in the law governing shareholders’ rights within 
corporations. The share is a species of property, and as such fits within the 
fundamental right to the enjoyment of private property that figures in most 
instruments declaring basic rights. This can give a certain security to the 
shareholder against arbitrary action by the state, as might happen during a 
nationalisation drive. However, the content of this property right is also defined in 
relation to the operation of the corporation itself, both by statute and by the 
corporation’s internal constitution. The latter distributes the right to vote, for 
example, in particular ways: attaching one vote to each share, stating that some 
shares carry several votes, or not at all, etc. Now, it is tempting to look at the 
shareholder’s entitlements in two-world terms: the shareholder’s property right in 
her share held against the state would be dealt with according to the norms of 
constitutional law and principle. When that right is then turned towards the 
corporation, it would be entirely shaped within the second, consensual domain: its 
details fixed by the contract entered into with the corporation when the shares were 
On this approach, there could be a basic set of entitlements that the 
shareholder acquires under his contract with the corporation, which could not 
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thereafter be removed via unilateral action by the corporation’s directors or a 
majority of its other shareholders.27 

However, as with employment law, the UK and many states of the USA do not 
take this view. The law is both more protective of the shareholder than a bare 
contractual base would provide, in recognition of the potential for abuse in 
corporate power, and it is less protective of the shareholder than the contractual 
base provides, in recognition of the functional needs of the corporation. Whereas a 
general partnership is a consensual order, the objectives of a corporation are often 
placed within a functional one. That is, the corporation stands out from a general 
partnership precisely in its ability to override guarantees to individual members 
that might be found in original contracts between the members, but which will not 
be allowed to fetter too closely the ability of the enterprise to act in a constantly 
changing field of constraints and opportunities.8 As with the employee, statutes 
and common law principles give shareholders certain rights against oppressive 
treatment by the corporation, reflecting the realisation that the individual 
shareholder sometimes cannot easily exit to an alternative investment, and also 
that the terms on which the shares are acquired are often not agreed on a footing of 
equal power with a controlling group within the corporation.” On the other hand, 
these laws also force the individual shareholder to subordinate her interests to that 
of the corporation in ways that could well dilute or deprive her of rights that her 
share originally entitled her to. This can happen, for example, when fresh shares 
are issued in order to further a corporate objective, so reducing the relative size of 
her holding, or when the corporate by-laws are amended over her objection with 
similar effects. Again, there is a parallel with what happens when the contract of 
employment is faced with law permitting dismissal for just cause: whatever the 
contractual undertaking to the shareholder may have been, statute allows the 
corporation, sometimes via the votes of especially large majorities, to weaken her 
position to a point well below any she would have contemplated in her initial 
decision to buy shares. 

Statutory and common law guarantees do exist, protecting shareholders from 
finding their rights arbitrarily altered, which can include an entitlement that their 
positions not be worsened for reasons that have nothing to do with the 
corporation’s legitimate purposes. But once requirements such as these are met, 
then any given shareholder can be made to face the choice of staying in a much 
weakened position, or exiting by selling her shares at a fair price.” A shareholder 





27 For an account of the rationale of such non-waivable rights rooted in the protection of reasonable 
‘ons, see A. Anderson, ‘Conflicts of Interest: Efficiency, Fairness, and Corporate Structure’ 

(1975) 25 UCLAL Rev 738, 759-761 

28 Itis true that laws of some states im the USA are trying to tle the corporation more closely to the 
contractual wishes of all members, but these are efforts to carve out exceptions to the basic functional 
peinciple which drives the distinction between partnership and corporation. For the fundamental 
tension between the two organising principles, see R. Clark, Corporate Law (Aspen Law and 
Business, 1986) 4ff. 

29 For the UK sce Companies Act 1985 s 459, and for the USA, see eg Wilkes v Springside Nursing 
Home Inc 370 Mass 842, 353 NE 2d 657 (1976). 
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can, it is true, make a separate and enforceable contract with other existing 
shareholders, which would preserve certain of his interests from any change save 
that which came from unanimous consent. But that contract usually stands alone. It 
will often not guarantee the shareholder what she often wants most, and what she 
might have thought her share delivered her: a continuing share in the corporation’s 
future. For, apart from some special circumstances, the shareholder’s agreement 
cannot bind the corporation’s directors in their ability to introduce changes that 
might be in its interest to make.3! As one commentator describes US law, ‘[u]nder 
modern statutes, no shareholder has a vested right in any specific provision in the 
articles of incorporation’.>? This is a result that looks initially strange. It would 
seem natural that those who own the corporation be able to make any agreement 
they like. If, in creating a corporation as our own property, we want to make certain 
that it cannot do certain things without the vote of all of us, then that should be that. 
The right to vote as fixed by the shareholders’ agreement would, on this view, 
properly have the same strength inside the corporation as it does in the agreement 
itself. This would be a two-world view, in which private standards, emerging from 
consensual justice, govern the institution in question. The right to vote, on this 
approach, emerges from and is justified by its origin in two freely entered into 
agreements — the shareholders’ agreement and the corporation’s constitution. Both 
should be seen as contracts of essentially the same kind, created by the same 
people, and if the later shareholders’ agreement aims to replace the terms of the 
earlier constitution, so be it. On the other hand, the fetter makes sense if we see this 
functional species of justice as the dominant principle demanding satisfaction. The 
corporation can thereby have a way of organising and mobilising resources by 
being able continually to revise its internal order without giving powers of veto to 
dissenters. It is, from this point of view, a form of property whose evolution must 
escape the will of any single one of its owners. 

Once again, we are in a domain of basic rights that are inalienable but 
removable: many of the rights of the shareholder mentioned above cannot usually 
be contracted away, manifesting a concern that she is usually the weaker party 
against other forces arrayed against her in the corporation, but the rights to vote 
and indeed the very possession of the share are also removable, with due 
compensation where appropriate, upon the corporation’s bona fide action in its 
interest. 





31 For the UK see Russell v Northern Bank Development Corp [1992] 3 All ER 161 For the USA, see eg 
Chicago Corp v Munds 20 Del Ch 142, 149, 172 A 452, 455 (1934): “When the idea became generally 
accepted that, in the interest of adjusting corporate mechanisms to the requirements of business and 
commercial growth, mergers would be permitted in spite of the opposition of munonties, statutes were 
enacted in state after state which took from the individual stockholder the mght ... to defeat the 
welding of his corporation with another’. See also McQuade v Stoneham & McGraw 263 NY 323, 
189 NE 234 (1934). Recent law for close corporations ın some states of the USA seems to move 
partially away from this principle, but mgmficant areas in which corporate policy is kept free from 
shareholder control remain. New York, for example, allows close corporations to have shareholder 
votmg agreements to be placed in the certificate of mcorporation under special conditions. See 
Business Corporation Law, s 620(b). See on this issue Clark, n 28 above, 781 ff. 

32 RW. Hamilton, The Law of Corporations (West, 4th ed, 1996) 534; cf Clark, n 28 above, 775 ff, 781 
ff. See the Revised Model Business Corporation Act (1984) para 10.01(b). Commenting on this 
Professor Hamilton says, ‘Shareholders may mistakenly believe that provisions of articles of 
i that are sigmficant to them can be changed only with their consent. That position 1s 
exroneous in most states’ (ibid) For the UK, see eg Shuttleworth v Cox Bros & Co Lid [1927] 2KB 9 
(plaintiff shareholder validly removed by an altered article from position as ‘permanent’ director, to 
which he had been appointed by the corporation articles). For the USA, see the Revised Model 
Business Corporation Act (1984) para 10.01). 
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The member and the worker co-operative 

The example of the workers’ co-operative is also instructive here. For, we find 
once again that it is an institution traversed by the demands of both consensual and 
functional justification, with the latter sometimes taking priority over agreements 
made among its members. Members of a co-operative can occupy several roles: 
being both part owners and employees. There are occasional disputes among them, 
leading to a dismissal of one or more from work, and the withdrawal of their rights 
as part owners. It had been thought initially that it would be impossible for a part 
owner who was also an employee to bring an action for unfair dismissal, since he 
would in part be suing himself. But in a seminal UK case, it was decided that this 
was not so. A co-operative had, said the court, a separate ‘body and mind’ and as 
such it would be distinct from its employee/owners, who would then be entitled to 
turn around and sue it.33 But of course that being so, it means that as with other 
employers in relation to employees, the workers’ co-operative may defeat the 
legitimate initial expectations of some of its members and do so on the ground of 
an appeal to its objective of producing a good or service. At that point, even though 
each member may have joined the co-op under the consensually agreed principle 
that each would contribute according to his ability and each would take according 
to his need, they might find that dedication to this principle had been tempered by a 
functional requirement of the co-op that fell across this value, and took precedence. 
Were we to build a society in which we adopted the same principle of contribution 
according to ability and remuneration according to need, this cross-cutting 
functional requirement would still be felt. 


The priority of functional over civic justification 


So far, we have seen how functional justification, with its peculiar spread of gains 
and losses, can take priority over consensual justification as a legal system 
searches for a way to protect the weaker party against institutional power. It drives 
some individuals well below what is offered by their initial agreements with that 
institution, and gives others a good deal more. The same can happen to rights that 
are normally placed on a foundation of civic justification, which are also balanced 
against functional demands. It is here that we find the claims to free speech, to 
Privacy, to freedom of association, and to equal treatment. The law often imports 
these rights directly inside institutions, such as the corporation, aiming to protect 
both employees and vulnerable shareholders. The question is, when it does import 
them how are these public rights to be balanced against institutional goals within 
civil society? 

Here, one important strand of a political theory will respond that public rights take 
priority over the pursuit of goals, and if we are to carry on respecting such rights then 
we must allow them to prevail over goal-based reasoning wherever it occurs, be that 
reasoning advanced by state or corporation.” That would be what a concentric and 
cumulative strategy of protection for the weaker party calls for, as discussed in the 
first section, ‘Political theory and private power’. When we turn to the law, however, 
many public rights and liberties do sometimes cede to institutional objectives. Yet 
when they do, it is not because the rights have ceased to possess their status as basic, 


33 Drym Fabricators Ltd v Johnson [1981] ICR 274 (EAT). 

34 For the prionty of basic nghts over goals, see R. Dworkin, Taking Rights Serousty (London: 
Duckworth, 1977) passim, and for an analysis of the issue in the context of employment law, see 

Collins, n 23 above, 67—69 and ch 6. 
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or fundamental entitlements, since they are at the same time important enough to be 
inalienable by the individual possessing them. It is, in other words, possible for such 
rights both to have a special status and for them to cede to institutional goals. On 
some occasions, it is appropriate that this happen, and on others it is not. We cannot 
see this range of possibilities by reflecting on the nature of basic rights per se. 
Instead, we have to see if the right and the institutional goal are to be related to one 
another within the terms of a civic or of a functional order. Let us see how this is so in 
employment and in company law. 


Basic employee rights and employers’ objectives 
In the workplace, the protection of a civil liberty or other public right can be 
related to the goals of an enterprise in the following distinct ways. 


In a civic order 
When the public rights of employees compete with corporate goals, they often do 
so within the terms of a set of principles in which civic justification takes priority 
over the other two. Here, to recall, a civic right takes precedence over or is allowed 
to cede to another competing civic right, but under no circumstances cedes to any 
right which has no fundamental status. This would mean that some employees’ 
civil liberties and other public rights might have absolute priority over all corporate 
goals; that other such rights might cede to those goals which shareholders and other 
stakeholders in the company have a basic right to protect, such as the bare survival 
of the enterprise; and finally that all basic rights of employees would take 
precedence over corporate goals which correspond to no competing basic right. 
In the first category are some basic rights of employees that would clearly take 
precedence over even the survival requirements of the enterprise. This would 
probably be true of most health and safety measures. It would offend most 
understandings of the basic right to a safe working environment, for example, if an 
employer was allowed to stop providing protective clothing to employees for 
dealing with dangerous chemicals once it had demonstrated to the authorities that it 
could no longer afford to pay for such material, and would face bankruptcy if 
required to do so. On the other hand, the basic right to respect for an employee’s 
private life might have a different weight, possibly ceding to the competing rights 
at stake if the survival of the enterprise was threatened. Thus, on this view, it might 
be possible to allow a summer camp to fire a homosexual employee if there is a 
clear showing that his presence jeopardises the very existence of the camp.* 
However, while an employee’s civic right to privacy might cede to the right 
others have that the institution survive, the employee’s claim will nevertheless take 
precedence over those demands which do not involve the bare ability to carry on, 





35 Note how employees (and others) can appear on both sides of the fence here. As investors who take 
risks with their human capital, employees would be among those stakeholders who are entitled that 
the enterprise in which they have made investments of different kinds be able to take measures for its 
survival. This would potentially pit them, qua bolders of these rights, agamst their colleagues 
asserting other, competing basic rights such as the nght to privacy or equal treatment. For an analysis 
of employee — stakeholders as mvestors of human capital, see M. Blair, Ownership and Control 
(Washington: Brookings Institute, 1995) 239. 

36 cf Saunders v Scottish Summer Camps [1980] IRLR 174, where the court upheld the dismissal, but on 
a weaker ground than this, corresponding the last of the alternatives described ın the test. See also the 
discussion of the case in Collins, n 23 above, 69 There are, of course, those who would want to dig 
their heels in and accord the nght to this aspect of one’s private lfe the same weight as the 
employce’s right to a safe working place. But that raises questions about the location of any given 
basic right withm the scheme of competing rights of great importance. The aim here is to set out the 
terms on which such location is to be argued. 
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but instead involve its pursuit of more ordinary purposes and activities. This yields 
the result that the homosexual employee can win compensation against the summer 
camp dismissing him out of fear of the loss of some customers, but not a loss that 
would be disastrous. 


In a functional order 

There is a further alternative, often adopted by the law concerned with the civic 
rights of employees. It links rights and corporate goals within a functional order. 
That is, objectives which do not form part of the fundamental entitlements of 
shareholders and other stakeholders in the enterprise are allowed to take priority 
over certain civic rights. At this point, the latter rights cede to goals in a more 
complete way than they do in a civic order. However, their impact as basic, or 
public rights can still be felt if they are given the status as strong side constraints on 
those goals. This is reflected in the requirement of the proportionality principle, 
which we often see imposed by courts, to the effect that there be no alternative 
course of action available which is less damaging to the right. It is in these terms, 
for example, that legal systems have tended to relate gender discrimination rights 
and certain corporate objectives.37 We would also see this in our example of the 
summer camp were a court to allow it to dismiss the homosexual employee in 
order to pursue the largest pool of customers available, but would insist that the 
draconian step of dismissal in such circumstances would only be an acceptable 
measure if there were no alternative measures available that would have less 
impact on the employee’s right to privacy. 

Finally, still within a functional order, the right might serve as a weaker constraint 
still: it might impose a requirement of reasonableness on the use of institutional 
power, but not so strong a constraint as appears under the proportionality principle in 
the previous example. Here, one asks if the employer’s choice of the means to 
achieving its objectives is within a range of options that a typical, well disposed, 
institution would consider. So, even if there were alternatives to dismissing the 
homosexual employee that were practically available, if dismissal was one among 
those measures that a reasonable person would have used, then it would be allowed 
on this weaker connection between corporate goals and civic rights, but not under the 
species of functional order that insists on respect for a proportionality principle.38 

To summarise this point, a basic or civic right asserted by an employee can be 
related to her employer’s objectives in at least four distinct ways, arranged in 
descending levels of strength that the right possesses: 


Civic Order i) The right might take priority over the pursuit of objectives 
on which the survival of an enterprise depends. 
ii) The right might cede to the enterprise’s demand for survival, 
but take priority over objectives on which the survival of the 
enterprise does not depend. 


Functional Order iii) The right might cede to objectives on which corporate survival 
does not depend, but it might be nevertheless important 
enough for the constraint of the proportionality principle to be 
observed. 

iv) The right might serve as a constraint of reasonableness on 
the use of institutional power, but not so strong a constraint 
as appears under the proportionality principle in the previous 
case. 
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Now, the last is a way of deferring to the pursuit of institutional goals that 
abandons rights-based reasoning. But the other three do not abandon it. The kind of 
deference to goals that occurs in the last position involves not just goal-based 
reasoning but also the belief that in order to reach these goals it is necessary to use 
a highly discretionary form of managerial decision making, aiming at an optimal 
calculation of gains and losses each time. It is decision making often beset by a 
polycentric set of considerations, demanding that a large number of variables be 
considered simultaneously, making difficult the steady application of fixed criteria 
that rights embody.?9 However, just because an institutional decision is goal-based, 
it does not follow that it is always appropriate to pursue those goals in a highly 
discretionary way. Instead, the pursuit of goals may be related to and tempered by 
basic rights in one of the other three ways indicated. Two of these will allow these 
rights ultimately to cede to those goals. 

Once a legal system takes the position that it wants to accord a basic employee 
right more importance than is found in the reasonableness requirement, it still 
faces a hard choice between the second and third alternatives. The choice 
becomes pressing when a basic right is affected as a by-product of an institutional 
objective being pursued, where the enterprise intends no direct prejudice to the 
right itself. The summer camp in our example, we may assume, was attempting to 
maintain its customer base and had no animus towards homosexuals per se. A 
company might aim to recruit the best qualified candidate who happens to be a 
man and who has a skill that is scarce in the market place. The by-product of this 
decision might be that women in its employ are paid less even though they are 
doing similar work.40 From the vantage point of a civic order, accepting these 
results as legitimate makes little sense. If it is wrong for an employer to pay a 
woman less than a man even though she has the same skill and other personal 
qualities, then it remains as wrong to do so even when the employer says that his 
enterprise has a plan of activity that requires it to create that gap between a man 
and a woman. From the civic point of view, the enterprise is saying that it needs 
to commit this serious injustice as a footstool on which it can stand in order to 
carry on pursuing its objectives effectively. So much the worse for those 
objectives, the spokesman for a civic order is likely to reply. But what makes 
little sense in a civic order can be the core of good sense in a functional one. In 
the latter, basic rights to equal treatment have to cede to institutional. purposes, 
even if it often attaches the requirement of a proportionality principle. A 
functional order is prepared to allow corporate goals to survive, despite their 
disastrous effect on entitlements that concern some of the most important aspects 
of peoples’ lives. 

We can see these alternatives in the case law. On some occasions issues of equal 
treatment and personal liberty are treated within the terms of a functional order, 
constraining ordinary corporate goals (to which there is no basic right attached) 
with the principle of proportionality, but not allowing the rights to take priority 





37 For a leading example of this requirement in the area of sex discrimination, see Bilka Kaufhaus 
GMBH v Weber von Hartz Case 170/84 [1986] FCR 1607. 

38 This seems to have been the solution adopted by the court in Saunders, n 36 above. For another 
example of this weak form of connection, see Ojutiku v Manpower Services Commussion [1982] ICR 
661, 668 per Evehegh LJ (employer’s reasons acceptable if they would be acceptable to nght-thinking 
people as sound and tolerable) 

39 For the possibilities of constraming managenal decisions with rights in the employment relation, see 
Collins, n 23 above, ch. 6. 

40 The famous, or notorious, ‘market forces’ defence. For its acceptance by the European Court of 
Justice, see Enderby v Frenchay Health Authority Case C-127/92 [1993] IRLR 591. 
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over those goals. At other points, the system resists proportionality, preferring to 
disallow the corporate objective per se.*! 

Since nothing about the nature of basic rights themselves can guide us in 
deciding on the proper location of a conflict, we need in the section ‘Priority, 
controls, and supplements for functional justification’ to turn to a consideration of 
when it is and is not appropriate to allow them to be overridden by functional 
justifications. Before doing this, however, a brief comparison with the position of 
the shareholder is useful. 


The shareholder 

The law attempts to protect shareholders from corporate power by importing 
several species of public, or civic right into their relationship with their company. 
Two leading examples of such imports are the right to freedom of expression and 
the right to equal treatment. Freedom of expression is protected in various ways. 
One is a guarantee to dissident shareholders of a right to put proposals on company 
policy to other shareholders. In other words, the law does not simply provide a 
‘negative’ right that the company not sanction a shareholder for speaking out about 
company policy, but also provides positive assistance to a dissident in giving her 
access to the audience of others so as to influence their votes. This can go so far as 
a requirement that management include statements made by dissident shareholders 
in materials sent to shareholders soliciting their vote by proxy.‘? This latter right, 
imported by legislation, is seen as an essential component of corporate democracy, 
with one court saying that it can ‘assure to corporate shareholders the ability to 
exercise their right — some would say their duty — to control the important 
decisions which affect them in their capacity as stockholders and owners of the 
corporation’.*? As such, it cannot be defeated by management’s claim that it would 
impede the attainment of corporate objectives to recognise the right in any given 
case.“ In short, the corporation cannot override the right of its owners to decide on 
important issues of policy for themselves, even by an appeal to urgent needs for 
institutional survival. The right is, in this context, placed within a civic order and 
given the equivalent of the first, strong form of protection we saw accorded to 
some basic rights of employees. 

The degree of protection is very different when we look at the second species of 
basic right for shareholders, the right to equal treatment. Here, one of the primary 
locations of this general entitlement is as a protection for the minority when they 
are vulnerable to control by a majority, and have no easy exit from the company 
by selling their shares. Such shareholders are prima facie entitled to the same 





42 Fer ite DE seo Compenins Ax 1965 0 376, and for the USA, see Securities Exchange Act 1934 s 
14(a), and Securities Exchange Commission proxy mules, Rule 142-9. 

43 Medical Committee for Human Rights v Securities and Exchange Commission 432 F 2d 659 , 681 
(DC Cr 1970). 

44 American law does have an exception for ordinary business matters, allowing management to be free 
of an obligation to circulate dissenting views relating to these. But that simply shrinks the scope of the 
positive mght to communicate. There remains, of course, the negative nght to cntcise management on 
ordinary business matters, such that the corporation would not be allowed to eg require a shareholder 
to relinguish her shares for having spoken critically about management policy. See SEC rule 14 a-8c 
(5). 
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advantages as the majority accords itself.*5 This right does not emerge from any 
agreement made between shareholders upon the purchase of their shares, and so 
does not rest on a consensual base. Instead, it can be better understood as arising 
from a civic right that such shareholders have: a right operating in much the same 
way we have seen the right to equal treatment function in employment law. It is on 
this basis that the courts have disallowed alterations of the corporate constitution 
to the disadvantage of minorities; differential payments of dividend; and different 
terms accorded on the occasion of corporate mergers, and other similar 
measures.“6 However, as with the right in employment, so here: the entitlement 
of the vulnerable shareholder to equal treatment is liable to be overridden by a 
legitimate business purpose, and in overriding it the company is not limited to 
only those situations in which its survival is at stake. For some judges, the appeal 
to corporate goals will only be allowed if the damage done to the right is within 
the bounds of the proportionality principle, and for others a connection of 
reasonableness is enough.“ In other words, the right to equal treatment does not 
have here the sort of strength characteristic of basic rights in a civic order. Instead, 
it is located within a functional order, with the differences of judicial treatment 
located within the third or fourth of the balances outlined earlier for employees. 
This is in keeping with the spirit of corporate law considered earlier, in which the 
corporate form is understood as being a method not just of pooling but also of 
mobilizing resources. 

If shareholders wish to leave the company, or indeed if they are being made to 
leave because their shares are compulsorily purchased in pursuit of a legitimate 
corporate goal, then the law demands that they receive the fair value of their 
investment.’ This is a measure of protection that employees do not usually have. 
But, as important as it is, it is often scant recompense for someone’s being deprived 
of the prospect of participation in a healthy company that one’s shares and the 
rights attached to them had promised. Such shareholders have been sacrificed to 
the demands of a functional order. These sacrifices might not be thought to raise 
concerns of social justice in the same way that sacrifices by employees do, but the 
personal costs in being excluded on fair terms from an investment that might be 
important to one’s life plans can indeed be socially significant, as the law attests by 
setting minimal terms for exit. 








45 See for the USA, Donahue v Rodd Electrotype Co 367 Mass 578 (1975); and for the UK, Re a 
Company [1985] BCLC 80; cf B. Cheffins, Company Law (Oxford: OUP, 1997) 472 ff. 

46 See for the UK, eg Dafen Tunplate Co Ltd v Llanelly Steel Co (1907) Ltd [1920] 2 Ch 124 (objection 
to alteration of articles upheld); Re a Company [1985] BCLC BO (objection upheld to rights issue 
which minority could not take up); and for the USA Weinberger v UOP Inc 1983 457 A 2d 701 (terms 
of merger unfair on minority). 

47 Foc the UK, see Estmanco (Kilmer House) Lid v GLC [1982] 1 WLR 2; and for the USA, 
Zimmerman v Bogoff 402 Mass 650 (1988): Where the alleged wrongdoer can demonstrate a 
legitimate business purpose for his action, no lability will result unless the wronged shareholder 
succeeds in showing that the proffered legitimate objective could have been achieved through a less 
harmful, reasonably practicable, alternative mode of action’, cf the decision by the Australian High 
Court in Gambotte et al v WCP Lid (1995) 182 CLR 432 (compulsory acquisition of munority’s 
shares by majority prima facie violates shareholder's rights ‘as autonomous beings to make thei, 
own decisions and carry out their own actions’ The right can be overmdden ‘only if it will enable 
the company to pursue some significant goal that is external to the company’ (per McHugh J peras 
14, 16). See also the excellent account of the issues in G. McCormack, ‘Compulsory Expropriation 
and Company Law’ in J.W. Harris (ed), Property Problems from Genes to Pension Funds 
(Dordrecht: Kluwer, 1997) 61. 

48 For the UK ses the case law on Companies Act 1985 s 459, and for the USA the sections on 
dissenters’ rights to appraisal of their shares in various state statutes, with a model in the Revised 
Model Business Corporation Act, ch 13. 
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The issue of social justice here becomes more acute if we take a larger view of 
corporate governance, in which constituencies other than shareholders are 
represented on corporate boardrooms, or even if not so represented, form the 
body of stakeholders who have interests the company should serve. Unlike the 
shareholder, they do not enjoy the right to separation from the enterprise on 
condition that they are paid an indemnity. Yet, when the enterprise is accountable 
to this larger set of individuals, there is no reason to think that the pressures of 
functional justification will disappear. Such an enterprise will still have its 
overriding objectives of production of certain goods or services, and will 
sometimes override basic rights in order to serve such corporate goals. This sets 
the boundaries for the fiduciary duties directors owe to the company. Such duties 
will often incorporate a concern for the basic rights of all constituencies, but there 
may come points at which that duty will demand that priority be given to the goals 
which define the enterprise’s reason for existence over the rights of some of those 
concerned with it. This can also be true for institutions such as workers 
cooperatives: it is not a point limited to the commercial enterprise.“ 

If, in the ways we have considered, functional justification can potentially 
subvert the promise of both a consensual and a civic order, why would one ever be 
reasonable in allowing it to do so? 


Priority, controls, and supplements for functional justification 


The case for priority 


As the examples from employment and corporate law show, the roots of a 
functional principle often lie in fears of the abuse of power, coupled with respect 
for the need to achieve certain purposes for which that power exists in the first 
place. This need may outrun the limits put in place by the other two principles of 
justice. Should this be allowed to happen? Can it be right to give functional 
justification this sort of priority over the other two forms, particularly at a time 
when more and more people are brought under its sway as the state devolves more 
and more of its activity onto the institutions of civil society? As we have seen, 
functional justification by its very logic clearly cannot be counted on to make 
everyone concerned better off: if it could, then there would be nothing lost in 
binding the commercial corporation or the workers’ co-operative to respect all 
initial contractual undertakings to all of its employees and owners; and binding 
them as well to respect fundamental civil rights with as much scope and weight as 
they possess in a purely civic order of principles. The fact that a functional order 
instead occasionally allows some people, even those among the least well off in 
society, to be brought below those guarantees, manifests a different pre-occupation 
altogether. 

The answer, it seems to me, is that once we have pared away the potential abuses 
in a functional order, there is a core of legitimacy left to it. It provides, as indicated 
earlier, a crucial way in which resources are not simply pooled together, but by 
which they can be mobilised in an ongoing way. It provides a method by which 
those associated can deal with an open ended future. This includes, but is not limited 





49 Fora development of this point, see S. Leader, ‘Participation and Property Rights’ (1999) 21 Journal 
of Business Ethics 97. 


© The Modern Law Review Limited 2000 TTI 


The Modern Law Review [VoL 63 


to, the need to be open to the requirements of change. These changes involve 
either an alteration in methods of achieving institutional objectives, or alterations in 
those objectives themselves. Many of the disputes in employment or corporate law, 
resolved within the terms of a functional order, arise because of such technical or 
organisational innovations, or the decision to adopt fundamentally new goals, 
ruining the prospects of some and improving those of others in the process. 

Facing the need to change is different from facing the need for other sorts of 
institutional efficacy. For example, if pressure is put on employee or shareholder 
rights in order to cut an enterprise’s internal operating costs, it may be that this 
should only be legitimate when the survival of the enterprise is as stake. A civic or 
consensual order should govern the matter. However, when the need to innovate is 
present it is difficult to tie that down to the demands of either of these: a functional 
order is more appropriate. Why? To simply invoke the ‘need for change’, as if it 
were a process somehow providing its own justification, turns change into a fetish. 
On the other hand, our other two forms of justification cannot easily take priority 
either. The consensual form takes its stand on initial, legitimate expectations and 
gives us what we can call an interstitial way of fixing the boundaries of legitimate 
change. The terms of an initial understanding, be it in the form of a contract of 
employment or a shareholders’ agreement or the articles of a partnership, set the 
outer limits of alterations that can be imposed, and justify those which lie inside 
those boundaries as new means to achieve the unanimously agreed objective. As 
we have seen, neither employment nor corporate law are happy to hold the 
enterprise to purposes set down by such agreements, and with good reason. Such 
limits are appropriate to a consensual order, such as a partnership. It is right in that 
domain to force an association to dissolve and a new one to begin if any one of its 
members finds that their initial expectations, as agreed by all the others, are being 
frustrated. In the domains of employment or corporate affairs, however, that 
requirement is often too restrictive. 

Society at large has a legitimate interest in seeing these productive centres 
function dynamically through time, without having to dissolve and re-form every 
time a new purpose, or a radically new method of achieving an existing purpose, is 
thought appropriate for adoption by the relevant organ inside the institution. Of 
course, there is a distinct question about how these new initiatives are to be set 
once we cut moorings in an initial, unanimous agreement. This involves issues of 
corporate personality and democracy which lie beyond the bound of this essay.>! 
Here, we can note that if functional justifications have ultimate priority over 
consensual ones, then this allows institutional purposes to evolve, and allows 
evolution in means for achieving already existing purposes, in a way that is not 
constrained by initial agreements. It does not follow that consensual justification 
has no role: we do and should prevent change if it frustrates the initial expectations 
of some even though the enterprise does not really need to do so. 





50 There are other justifications for givmg prionty to functional justification when one leaves the realm 
of economic and working relations. These include the need to occasionally preserve the identities of 
cultural and religious groups. That would take us beyond the present focus, but on the point see S. 
Leader, ‘Toleration Without Liberal Foundations’ (1997) 10:2 Ratio Juris 139. 

51 An answer partly lies in attributing to the corporate body a personality that 1s not reducible to the wills 
of its shareholders. A functional order, that 18, would need to adopt a species of institutionalist theory 
of corporate personality in order to operate; cf the institutionalist view of enterprise in KW 
Wedderbum, Labour Law and Freedom (London: Lawrence & Wishart 1995) 106ff. See also H. 
Rajak, ‘The Legal Personality of Corporations’ in Patfield (ed), n 14 above, 76 For the equivalent 
issue of personality in trade union law, see S. Leader, Freedom of Association, n 14 above, Parts I and 
I. 
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Civic justifications yield a different analysis and evaluation of change. They 
judge it against a template of background rights that a general theory of justice can 
provide, with priorities among those rights already fixed in the event that there is a 
conflict between them. For society, the right to maintain gainful employment will 
be likely to take priority over the right of owners of an enterprise to the revenue 
they receive from their shares. So, when an employer says that it wishes to fire 
some employees and substitute new technology in order to develop the enterprise, 
we are invited to assess this initiative by referring to this background priority 
among these competing claims to resources: in this case, dividends going to some 
as opposed to jobs going to others. But the legal and political systems of most 
industrial democracies do not filter out good from bad arguments for change by 
referring at the outset to such priorities: if a company can legitimately substitute 
machines for jobs in the name of legitimate change, it is not because the systems 
have taken the initial view that the right to greater profit is more important than is 
the right to maintain work. If anything, that inverts the reasoning: the proper 
allocation of the relevant resources is the result of having identified legitimate 
change; the legitimate change is not identified as the result of ranking the relevant 
claims to resources. It is another source, cutting across these background priorities, 
that permits legitimate change to be identified: an identification of institutional 
objectives; an evaluation of how they are formulated or altered; and asking whether 
the means used to reach those objectives are proportionate to the ends sought. 

Thus, in our example, the first step in deciding whether the substitution of 
machinery for people is justified is to ask whether it is in pursuit of legitimate 
institutional needs of the enterprise, be it a commercial company or workers’ co- 
operative, and whether there has been the necessary consultation and co-decision 
with any relevant constituencies that the law specifies as entitled to participate. 
Answering those questions does not involve looking at the spread of resources 
among the enterprise’s members or employees. Indeed, it would be strange to think 
that it could: that the selection of objectives could track those entitlements. Could 
it be workable to say that the enterprise is entitled to shift from making shoes to 
making computer software if and only if those who would benefit from the change 
are more deserving, in background terms, than those who lose from it? If that 
consideration were to block the decision of the enterprises, including highly 
democratic ones, to shift methods and purposes, then society at large would 
become the virtual dictator of objectives pursued by all groups within it.*? 

Once institutional priorities are identified, then background rights will become 
relevant. It is, and should be, appropriate for the law to ask if there are ways of 
pursuing a legitimate objective that have least impact on the rights of workers to 
maintain their jobs, or not to work for a discriminatory wage. However, as we have 
seen, such a principle of proportionality constrains but does not eliminate the 
pursuit of institutional objectives which operate at the expense of basic rights: 
when an appropriate institutional need can be shown, then the objective should be 
allowed to override the right. One such need, I have argued, is to be found in the 
imperative of innovation. The interstitial openings offered by consensual 
justification are too narrow; and the template of background rights in civic 
justification places a filter of state permission over institutional change that would 
cause a damaging shift of power to the centre. 


52 This should not be confused with the right society has to prevent purposes that it deems independently 
illegal, including the intentional pursuit of discriminatory practices. We are here looking at the wider 
possibility that it would try to force each powerful secondary association to mirror the allocation of 
goods by itself that is the appropriate allocanon in that wider society. 
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Controlling functional justification 


Appeals to function need mastering. The objectives of institutions do not have a 
life of their own, unconnected to people. That is the point being made by the 
important body of political theory we have examined earlier, which aims to 
transfer into civil society the most central principles controlling abuses of power by 
the state. But the challenge of extending protection inside the centres of power in 
which important innovation goes on is that it must be tailored to the reasonable 
demands of functional justification, while being sensitive to the interests coming 
from consensual and civic directions as well. The results will deliver less to some 
individuals than they do to others, and in ways that shock the sensibilities of those 
attached either to the guarantees of a consensual regime or to the promises of a 
civic one. That is where the model of concentric and cumulative protection runs 
out of power to guide us. We have a political order within these institutions that 
cannot mirror, as a microcosm, the wider political order. 

Instead, there will be an unavoidable tension between the inclusive character of 
political and social democracy and the potentially excluding nature of an 
institution whose affairs are partly managed under a functional order — however 
democratic that institution might be. The latter has boundaries that are necessarily 
fluid. Workers who have been enfranchised alongside shareholders, having their 
representatives on corporate boards, may well find that some of their number have 
been outvoted by a majority of their colleagues who happen to favour an objective 
that will involve the eradication of the losers’ jobs. The same may happen, as we 
have seen, to shareholders who may find an alteration to the structure of ownership 
of their company voted in by their colleagues which has the effect of removing 
them. Constituents will occupy that strange terrain in which they have a right to 

ici in decisions as ‘insiders’ which may result in their being made 
‘outsiders’: having lost their entitlement to carry on in the organisation. This sort of 
democracy, in other words, is built on a shifting foundation of those who count. 
Jones does not simply lose to Smith, which is the stuff of politics: Jones has instead 
been voted into a place in which she no longer counts in deciding how gains and 
losses are to be spread. The resulting tensions are fundamentally different from 
those produced by the gains and losses at the widest level of democracy, governing 
the polity. In the latter, no one drops out of the picture, at least in principle; in the 
former people regularly do. Rawls, for example, tells us that a particular 
distribution of something is legitimate when it works out to ‘everyone’s’ 
advantage. He does not mean that everyone is better off after a distribution than 
he is before it, since the best-off will not be: they must give up something in favour 
of those worst-off. Instead, he claims that everyone finds themselves in position of 
getting something that represents the most reasonable adjustment of their interests 
against everyone else’s, once they are willing to accept an impartial way of 
distributing that thing. The impartiality is provided, for him, via the conditions 
under which any representative person would choose solutions under the veil of 
ignorance.>3 No single person is sacrificed, in the sense of that word that implies 
that they lose in the name of some independent goal which has not even a remote 
connection with that person’s interests. Instead, the justification runs between each 
and every person affected by the distribution, giving every one of them a reason to 
be committed to the success of the enterprise. 





53 J. Rawls, A Theory of Justice (Oxford: OUP, 1971) see index on the ‘difference principle’ and 
‘original position’. 


80 © The Modem Law Review Limited 2000 


January 2000] Three Faces of Justice 


Functional orders, and the species of democracy they support, regularly violate 
this way of proceeding. When, in the service of structural change, a company is 
allowed to fire a female who is as good at her job as her male comparator, or is 
allowed to force out a dissident shareholder for no other reason than that she does 
not fit with the new corporate plan, then the loser’s right is not balanced against 
those of others in the spirit of the Rawlsian principle: it is sacrificed to some 
objective which arbitrarily falls across that employee’s or shareholder’s situation. 
No theory of democratic justice permits this way of discounting a person’s interests 
in favour of a separate goal with which she has no on-going concern. But if, 
however democratic we might make the institutions of civil society, there is this 
fluid quality to their boundaries such that people regularly fall out, then a major 
aspiration of the concentric picture of democracy is bound to be frustrated. 

An individual who has been marginalized in this way is as much a victim at the 
hands of an internally democratic institution as she would be at the hands of a 
dictatorial ruling group within that institution. Given the human costs it imposes, 
there is every reason for a legal system to make it difficult to resort to the 
configuration of principles in a functional order. But when innovation is at stake, 
and the enterprise has decided that pursuing that innovation is beneficial, the case 
for placing the contending interests within such an order is strong. Once we have 
satisfied the constraints available within that order, damaging the rights of the 
victim no more than is necessary to reach the corporate goal, the damage is still 
done — she still remains a victim. Those who cannot follow along with those goals 
do not deserve to be made to walk away with nothing. If we have run out of ways 
of controlling functional justification, and if along with its gains it still generates 
severe losses, what may we do to supplement what it offers? 


Supplementing a functional order 


It is here that we have to move around an obstacle. It is tempting to think that once 
society has protected rights to the degree that a functional order calls for, and has 
thereby forced onto enterprises the necessary compromises, the obligations of 
social justice are discharged. These interventions represent a delicate balance 
between the need to protect the vulnerable and the need to avoid stifling the 
benefits of innovation that a vibrant civil society is said to bring. To offer yet more 
protection to employees, shareholders and other stakeholders would, it might be 
argued, upset this balance to the detriment of everyone. 

Now, it may well be true that once it has run through the demands that a 
proportionality principle properly makes, society cannot responsibly go beyond 
these limits to force enterprises to put yet further resources in the direction of 
shareholders or other stakeholders, be they creditors or other vulnerable members 
of the community in which the enterprise is located — and which might be badly 
damaged, for example, if the enterprise leaves. There will come a point at which 
the fiduciary obligation of company directors to the company will diverge from the 
obligations they owe to all of the constituents who have an interest in the company. 
There will come a similar point at which the obligations of employers to run their 
enterprises effectively will diverge from the obligations towards those employees 
to provide them with work under decent conditions. However, it is a mistake to 
think that having engineered the right balance between these elements in a 
functional order, society at large has no further obligation to those who will lose in 
the process. If, at the point of this balance, the public stops its own responsibilities 
towards the victims of structural change, it allows compromises appropriate to 
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particular domains in society to take over as compromises for the whole. Society as 
a whole is thereby transformed into a functional order. The victims of functional 
demands made by the economy will then have nowhere to turn for a vindication of 
their basic rights. 

We can measure the effects of seeing society as a functional order not only by 
the way it treats those excluded from productive enterprises, but also by the way it 
treats those to be included in those enterprises: setting the terms on which fresh 
employment is created. The functional demands of the enterprise fix the upper 
limit on guarantees that the state will exact on behalf of a vulnerable entrant. Basic 
rights in the workplace — which other workers often enjoy — are weakened by 
governments if that is the price to pay for getting someone into work. In short, the 
excluded are treated as inevitable casualties, sacrificed to necessary change; and 
the included are offered half a loaf, said to be better than none.*4 These approaches, 
both to exclusion and to inclusion, manifest a common error. It is a modern version 
of an older wrong, against which an earlier generation of thinkers warned us, of the 
state’s identifying itself as simply an extension of civil society." The state may 
well play a role in civil society, in the sense that many of its activities follow the 
same dictates of a functional order alongside enterprises in the private sector. But 
that role does not exhaust the state’s unique responsibilities to both sectors. It has 
the residual of responsibility that remains, once innovating institutions have done 
all they can, to help change’s victims. 

Unlike other actors in civil society, the state can hold to the demands of a civic 
order as a supplement to the demands of functional ones. In its capacity as lawmaker 
regulating the use of power it may properly allow enterprises — including its own — 
to operate as functional orders, with the risks to the vulnerable that this involves; but 
in its capacity as the body possessing a residual responsibility towards those same 
individuals, it does them a wrong when it trades their rights against the objectives of 
productive innovation by withholding a supplementing resource. The state also does 
individuals a wrong when it forces them to choose between an inferior set of rights 
surrounding a resource provided in civil society, such as work, or not having that 
resource at all. It caps this all with a false set of options: that society should either 
resign itself to stasis because it fully respects basic rights within the economy, or 
that it embrace the work and wealth creating possibilities of a functional order, and 
accept the inevitable casualties. This is a false choice, not because there is no 
tension between wealth creating change and the guarantees of social justice, but 
rather because the polity is in a position to divide responsibility for the promotion of 
change and protection of those who lose from it. 

Concretely, this means that the gap between the protection a functional order can 
offer to the weaker party, and the fuller protection flowing from a civic order to that 
same individual, must sometimes be made good by straight subsidy. This can 
involve assistance to ease both the situation of the vulnerable employee as well as 
that of other stakeholders in a community badly affected by entrepreneurial change. 
This is quite distinct from society’s obligations towards the less well off arising from 
welfare considerations. Compensation to the victims of change, and guarantees of 
minimal resources in the population under the rubric of welfare payments, are 
distinct responses to distinct demands of social justice. The resources for meeting the 





54 Of course, the courts can keep a watch on whether jobs are actually being created by way of this 
of basic rights. For an example where the prediction about job creation went wrong, ses 
R v SS State for Social Security, ex p EOC [1995] 1 AC 1. 
55 cf Gramsci’s thought on this point and its antecedents in N. Bobbio, ‘Gramsci and the Concept of 
Civil Society’ in J. Keane (ed), Crvil Society and the State (London: Verso, 1988) 
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former might come from general tax on enterprises, with some thereby subsidising 
the others. But if this cannot fit the requirements of civic justice, then the resource 
should come from general public funds. Of course, the immediate objection will be 
that such supplementing efforts are expensive calls on the public purse. But that goes 
to the question of how the state is to allocate resources among basic rights: some to 
employment, others to such possibly more urgent needs such as health care. This is 
quite different from cutting off a resource or withdrawing a right in the name of 
helping technical and structural progress along. The latter removes the rights of 
victims of change from the list of social priorities altogether. We do so at the price of 
sliding deeper into being societies that become grudging and sceptical witnesses of 
innovating forces in the economy too big to handle: with everyone hoping that they 
won't be the next victim. A distance will continue to open between our persistent 
will to progress, and our waning faith in progress. 

There is, in short, no reason to allow principles underpinning the functional 
orders of civil society to replace rather than run alongside the principles of civic 
order underpinning the polity. If the polity serves one large functional order, then 
the state intensifies rather than gives relief from the pressures on life plans wrought 
by a vibrant civil society. 


Conclusion 


To return to the point of departure, we can no longer complain that the state is 
wrapped up in the mythology of the two-world polity, in which real power is 
hidden from view by being placed in a private realm, beyond public control. As we 
can see from the legal examples, the two-world polity is being rejected across a 
wide spectrum of political positions: from those wanting to protect the employee to 
those wanting to protect the shareholder. Instead, the position of the vulnerable in 
civil society is less at long term risk from the myth of freedom of contract than it is 
from laws designed precisely to move away from that myth. 

But if we are to appreciate both the force and the danger of these laws, we must 
not simply move away from the two-world model of the polity; we must also move 
away from a two-part theory of justice. Rather than work only with consensual and 
civic principles, we must add functional ones. We can then see what is gained and 
lost when we protect the vulnerable in civil society with the particular logic of a 
functional order. Sometimes, I have argued, it is right that this happen because we 
need openings for productive innovation, whether the democracy frames capitalist 
or socialist modes of production. The laws which create space for this change 
cannot respect fundamental rights in the way political theory tells us should 
happen; the demands of democratic compromises between interests here will look 
different from such compromises in the polity at large. 

But we have also seen that the distance between promise and delivery of 
democracy is needlessly wide. If innovation in productive life is an essential part of 
progress, it is still innovation set in motion by forces that are not blind. While old- 
style respect for the rigours of a civic order should not obscure the virtues of 
flexibility in a functional one; so the merits of the functional order should not make 
us indifferent to our heritage of civic order, concerned to provide for the prospects 
of each and every one of us. Democracies, if they are to be plausible in this new 
environment, must face this more complex agenda. 





56 I was helped to see this point by Tam Sorell of the Essex Philosophy Department. 
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LEGISLATION 


Central-Local Relations under the Local Government 
Act 1999: A New Consensus? 


Peter Vincent-Jones* 


The Local Government Act 1999, which received the Royal Assent on 27 July 
1999, is Labour’s first step! in the implementation of plans for the modernisation 
of local government trailed in recent Green and White Papers,? and arguably the 
most significant local government legislation for a decade.3 Part I of the Act 
abolishes compulsory competitive tendering (CCT) in England and Wales from 2 
January 2000,* imposing in its place a duty on certain public authorities to make 
arrangements for the achievement of ‘best value’ in the performance of their 
functions. Part II replaces current central government powers to cap local authority 
budgets with more flexible reserve powers to regulate levels of council tax, and 
increases the responsibility of local authorities for the payment of council tax 
benefit. While the continuation of capping powers has been highly controversial, 
the best value policy initiative has received support across the political spectrum 
and been welcomed by a wide range of business, trade union and local government 
bodies.5 At the same time as benefiting politically from the ending of the 
increasingly unpopular CCT regime, the Government has economic reasons for the 
reform, believing that the new framework can achieve a 2 per cent per annum 
efficiency target and save £2 billion-worth of public money from the £75 billion a 
year local government budget which currently accounts for some 25 per cent of 
total public expenditure.® 





* Lancashire Law School, Univermty of Central Lancashire. 


1 HC Deb vol 323 col 124 12 January 1999 (Ms Armstrong, Mimster for Local Government) 

2 In England the consultation papers Modernising Local Government: Improving Local Services 
Through Best Value (1998) and Modernising Local Government: Improving Local Financial 
Accountability (1998) were followed by the White Paper Modern Local Government. In Touch with 
the People, Cm 4014 (1998). The corresponding consultation papers for Wales were Modernising 
Local Government in Wales: Improving Local Services Through Best Value (1998) and M. 

Local Government in Wales Improving Local Accountability for Council Tax (1998) followed by 
Local Voices: Modernising Local Government in Wales, Cm 4028 (1998) The White Paper 

for new political management structures and an ethical framework to enhances local accountability are 
contained m the Local Government (Organisstion and Standards) draft BIL 

3 The Government’s view is that ‘the Bill marks a new spirit of consensus and cooperation in the 
development of public services ... It is a third way, designed to reform public services, build new 
partnerships between private and public sectors, encourage innovation and new forms of service and 
protect the council tax payer’: n 1 above, col 133 

4 The Government resisted arguments that CCT should be abandoned before this date: HL Deb vol 599 
col 611 12 April 1999 (Lard Whitty). The repeals are set out in s 21 and Sched 2: Local Government, 
Planning and Land Act 1980 Part I; Local Government Act 1998 Part I, s 32 and Sched 6; Local 
Government Act 1992 ss 8-11 and Sched 1. 

5 Select Committee on Environment, Transport and Regional Affairs, Eleventh Report, Implementation 
of the Best Value Framework (HC 705-1, 1997/98) pera 2. 

6 HL Deb vol 599 col 608 12 April 1999 (Lord Whitty). 
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This note considers whether the apparently liberalising measures contained in 
the legislation mark a reversal or a continuation of the long-term trend in the UK — 
accentuated by the Conservative administrations from 1979 — towards central at the 
expense of local government power. This theme is considered against the 
background of the emerging tension between centralisation and devolution in New 
Labour’s political and constitutional reform agenda. The Welsh Assembly will 
take over the local government powers currently exercised by the Secretary of 
State together with the new best value and capping powers. (The Act does not 
apply to Scotland, the modernisation of local government there being a matter for 
the Scottish Parliament and Executive). This and other forms of devolution 
involving the performance of public functions by regional assemblies, locally 
based agencies and government-appointed bodies do not necessarily imply 
devolution to local government, indeed such developments might be entirely 
consistent with a policy aim of further erosion of the powers of local councils. 

Best value will be examined from a regulatory perspective in comparison with 
CCT under the Local Government Act 1988.7 In emphasising the common 
elements in central government’s attempt to control local authorities through 
specific legislation that defines duties, makes arrangements for monitoring 
compliance and lays down enforcement powers and sanctions, this perspective 
will enable the regulatory techniques embodied in the different enactments to be 
contrasted and the new framework to be evaluated.® Overall it is argued that the 
new legislation is significant for its shift in regulatory style rather than for any 
fundamental change it heralds in the pattern of central-local relations and the 
balance of power between central and local government established under the 
Conservatives. . 


Best value duties 


The statutory duty of best value is set out in section 3(1): ‘A best value authority 
must make arrangements to secure continuous improvement in the way in which 
its functions are exercised, having regard to a combination of economy, 
efficiency and effectiveness.’ The duty, which is deliberately vaguely worded in 
order to minimise the possibility of legal challenge,? is owed by best value 
authorities ‘to their local community.’!° The duty applies, in a similar manner to 
CCT, to local authorities that have tax raising or precepting powers, including 
police, fire, civil defence, waste disposal and passenger transport authorities 


vol 323 col 145 (Mr Curry). For an analysis of this policy continuity see Vincent-Jones, ‘Competition 
and Contracting in the Transition from CCT to Best Value: Towards a Mare Reflexive Regulation?’ 


9 The Minister made clear in evidence to the Select Committee that the duty was not intended to be 
absolute in a narrow legal sense, n 5 above, para 19. 
10 HL Deb vol 599 col 572 12 April 1999 (Lord Whitty, moving the Bill at second reading). ‘Tt 18 the 
duty that local anthonties will owe to local people to provide quality services at an acceptable cost’: 
isteri response to a question from the Select Committee, n 5 above, para 11. 
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(section 1(1)).!! Unlike CCT, however, the new duty is confined to authorities in 
England and Wales. The duty will not apply to central government, the Welsh 
Assembly, the NHS or to schools, despite various criticisms made by the 
Parliamentary Select Committee and during the passage of the Bill. The exclusion 
of schools has been described as perverse,'2 while the objection to the omission of 
health and social care is that this may impede integration of local public service 
provision.}3 

The criteria to which authorities must have regard in making arrangements to secure 
continuous improvement of best value functions include effectiveness as well as 
economy and efficiency. The clear purpose here is to move away from the excessive 
concem with cost that characterised CCT, and which is widely regarded as having 
been detrimental to service quality. Opposition attempts to broaden the criteria further 
to include equity, sustainability and environmental interests were unsuccessful. The 
Government’s view was that such matters did not need to be expressly included and 
could better be dealt with in guidance.'* In deciding how to carry out the best value 
duty the authority must consult with representatives of council tax payers, non- 
domestic ratepayers, service users and other persons who have an interest in any area 
of the authority’s functions (section 3). The authority must conduct best value reviews 
aimed at improving the way its functions are exercised, having regard to economy, 
efficiency and effectiveness (section 5). And it must prepare a performance plan for 
each financial year, which must be published by a certain time and in the manner and 
form specified by the Secretary of State (section 6). 

These duties are in sharp contrast to the complex and detailed provisions of 
CCT, which mandates that authorities may carry out ‘defined activities’ by their 
own workforces only where the work has been put out to tender and won by the 
direct labour or service organisation (DLO or DSO) in open competition. CCT 
defined activities have needed to be individually designated and duties phased in 
according to complex schedules (beginning with blue collar!5 and extending 
ultimately to white collar and professional services!®), whereas best value will 
apply to all functions and simultaneously to all authorities. From its inception the 
compulsory regime has prescribed rigidly and precisely the competitive processes 
to which public authorities are subject, with specific rules governing 
competitiveness!? and the tendering process,!8 whereas best value will leave to 








11 The de minmis threshold of £500,000 expenditure per year means that the duty will apply to only 
around 50 parish or town councils out of a total of 8000 councils at that level. HII. Deb vol $99 col 608 
12 April 1999 (Lord Whitty). The Government rejected arguments that this figure should be specified 
in the Bill on the ground of the need to mamtuin future flexibility. 

12 n 5 above, para 24 

13 wid paras 25~26. 

14 HL Deb vol 599 col 607 12 April 1999 (Lord Whitty). 

15 Blue collar services as defined under the Local Government, Planning and Land Act 1980 were new 


i Ways 
catering, street and buildings cleanmg, and vehicle and ground maintenance under the Local 
Government Act 1988. Sports and leisure services management were added by secondary legislation 
in 1989 (SI 1989 No 2488), on-street parking and vehicle fleet management in 1994 (SI 1994 No 
2884). 

16 Following the Government’s statement of intention in the Citizen’s Charter in July 1991 (Cm 1559), 
CCT was further extended by statutory instrument to include legal, construction, property, IT, finance, 
personnel and housing management services in 1994 and 1995 (SIs 1994 Nos 1671, 2884, and 2888 
and SI 1995 No 1915). 

17 In reaching a decision that work should be carried out in-house, authorities should not act in a manner 
having the effect, or mtended or likely to have the effect, of restricting, distorting or preventing 
competition: Local Government Act 1988, 3 17. 

18 Local Government (Direct Service Organisations) (Competition) Regulations 1993. 
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the authorities the means by which ends are to be achieved. As Lord Whitty made 
clear in winding up the second reading debate in the Lords, the Government is ‘not 
primarily concerned with inputs but with the outcomes.’!9 

Although it is for local authorities themselves to devise how best value is to be 
achieved, this is to be done in the context of a central regulatory framework. While 
best value is defined in very general terms, the Secretary of State may by order 
specify the performance indicators by which an authority’s performance can be 
measured (section 4(1)), and the performance standards that must be met in 
relation to those indicators (section 4(5)). The Secretary of State may make 
different orders for different authorities, applying at different times (section 4(2)). 
Moreover, it is clear from consultation documents and the White Paper, as well as 
from the debates during the passage of the Bill, that the Government has a definite 
view of the type of activity that will be necessary for authorities to succeed in 
demonstrating best value. In their service reviews best value authorities will have 
to challenge whether a service is necessary, consult with local people to establish 
what standards the local people expect, compare their performance with others 
providing similar services, and where appropriate, use competition to achieve 
value for money.” Local performance plans (LPPs) are expected to achieve at least 
three functions: to report to local people on the authority’s performance in 
achieving the previous year’s targets and on these results relative to other best 
value authorities; to inform local people on performance targets for the 
forthcoming year and of remedial action where previous targets have not been 
met; and to summarise the outcome of best value reviews, normally expressed in 
the form of revised targets and the future programme for achieving them.?! 

Furthermore, authorities must have regard to any guidance issued by the Secretary 
of State concerning the consultation process (section 3(4)), the conduct of best value 
reviews (section 5 (3)), and the making of performance plans (section 6(2)). Such 
guidance may relate to the timetable, procedure, form and content of the review, and 
any performance indicators and targets that have been specified under section 4. The 
Secretary of State may require an authority to consider or assess its objectives, 
performance and progress in relation to any particular function, or whether it should 
be exercising the function at all (section 5(4)). The power of the Secretary of State to 
specify by order the period within which authorities must review their functions may 
be applied differently between authorities and functions (section 5(2)). The lack of 
explicit detail on best value duties in the Act means that statutory guidance will play 
a vital part in the implementation of the new framework: ‘Getting the balance right 
in the guidance between central prescription and local discretion will be crucial to 
making best value a success,’~ 


Monitoring: audit and inspection 


The requirements for best value reviews and local performance plans will ensure a 
degree of self-scrutiny and self-reporting by authorities on progress towards self- 
imposed targets. In addition, progress will be monitored externally by a 





19 HL Deb vol 599 col 574 12 Apnl 1999 (Lord Whitty). 

20 HL Deb vol 599 cols 572-573 12 April 1999 (Lard Whitty). A definition of the purpose of reviews in 
terms of the ‘four Cs’ (challenge, consult, compare and compete) is contained in the DETR’s Best 
Value Update, Issue 3 (September 1998). 

21 Cm 4014, n 2 above, para 7.31. 

22 HL Deb vol 599 col 585 12 April 1999 (Lord Hunt of Tanworth). 
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combination of audit and inspection. The purpose of annual audit of the authority’s 
performance plan will be to establish whether it was prepared and published in 
accordance with section 6 and any order or guidance issued under that section 
(section 7). The auditor’s report may either certify this, or make recommendation 
as to: how the plan should be amended; what procedures the authority should 
follow in relation to the plan; whether the Audit Commission should carry out a 
best value inspection (under section 10); or whether the Secretary of State should 
give a direction (under section 15) (section 7(4)). Copies of the auditor’s report 
must be supplied to the authority and the Audit Commission, and to the Secretary 
of State where the recommendation is that a section 15 order be made (section 
7(5)). The authority must publish the auditor’s report and, if the report contains one 
of the above recommendations, prepare within a prescribed period a statement of 
remedial action including a timetable for implementation, to be incorporated in the 
next performance plan (sections 9(1)}5)).2 

This form of monitoring contrasts with that under CCT, where authorities are 
required to submit annual reports to the Secretary of State on each of their DLO 
and DSO operations to check compliance with financial targets and other CCT 
rules. Best value audit reports will not normally be made directly to the Secretary 
of State. While the audit role is more central than under CCT (and this could 
become a source of tension if auditors stray into challenging directly local 
authorities’ policy priorities), it is also more facilitative, applying at earlier stages 
in the regulatory process. The purpose of reports is not just (or even primarily) to 
check compliance, but to identify problems and help improve performance 
generally. Where the auditor considers that an authority is failing badly, however, 
both the report and the authority’s response must be made to the Secretary of State, 
who may on the basis of this information direct the Audit Commission to carry out 
an inspection of an authority’s compliance with Part I of the Act (section 10(2)).25 
Following inspection the Audit Commission is then required to issue a report 
specifying any matter in respect of which the authority is considered to be failing, 
and may recommend that the Secretary of State give a direction under section 15 (s 
13(2)). As with the auditor’s report, there are provisions concerning publication 
and a requirement on the part of authorities to record the failure and to indicate 
what action is being taken in response in the next performance plan (sections 
13(3){5)).* The Audit Commission has given assurances that inspections, like the 
prior audits, are intended as a catalyst for improvement, and that agreement with 
authorities on findings will be sought wherever possible.?’ 

There is some uncertainty as to how the Audit Commission’s inspection role 
under best value will relate to the work of specialist inspectorates such as the 
Social Services Inspectorate, OFSTED (OHMCI in Wales), HM Inspectorate of 
Constabulary and the Fire Inspectorate.?8 While the intention is that the Audit 


= a a a a a a 

23 A copy of the statement must be sent to the Secretary of State if the auditor’s report recommended 
that a direction be made under s 15. 

24 HC Deb vol 323 col 156 12 January 1999 (Mr Burstow). 

25 The Audit Commission may undertake such an inspection independently of order by the Secretary of 
State following the auditor’s recommendation under s 7 (4). 

26 There has been concern over the Audit Commission's proposal that the abbreviated version of the 
muspection report should take the form of a ‘Michelin-style’ star rating, with five stars mdicatng good 


Government Chronicle, 28 May 1999 1. 

27 Local Government Chronicle, 23 April 1999 15. 

28 The Local Government Bill: Best Value and Council Tax Capping, HC Research Paper 99/1 (1999), 
25. 
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Commission will build on the experience of joint working with such bodies, there 
has been criticism over lack of proper coordination in the past.% The Select 
Committee report concluded that the proliferation of inspection functions should 
be rationalised and recommended a system of joint inspections or the formation of 
a single standards inspectorate. Section 14 (an amendment introduced in the 
Lords) modifies the statutory basis of housing benefit and council tax benefit 
inspections to render these consistent with best value. The Government has 
responded to other concerns raised during debate by establishing the Best Value 
Inspectorate Forum which will meet twice a year.3! Section 25 of the Act gives the 
Secretary of State powers to make orders and issue guidance regarding the 
coordination of inspections for further clarification in future. The increased 
importance of audit and inspections under best value is reflected in increased costs 
of these services, which will be borne partly through the rate support grant (to 
cover additional audit fees payable directly by authorities) and partly through the 
grant to the Audit Commission in respect of its own inspections.32 


Government powers and sanctions 


The Bill was heavily criticised in the Commons at second reading for specifying 27 
new powers for the Secretary of State.?3 Such powers fall into two main categories, 
capping powers and best value enabling/default powers. 


Capping 


The new capping powers are contained in Part I of the Act, ‘Regulation of Council 
Tax and Precepts.’ The Government’s manifesto commitment to replace ‘crude and 
universal’ capping with more ‘discriminating and flexible’ reserve powers to limit 
excessive council tax increases was set out in policy form in chapter 5 of the White 
Paper.*4 Despite criticism from the Select Committee? and sustained opposition in 
both Houses, the White Paper proposals have been implemented in the legislation. 
The fundamental objection to capping is that it represents an illegitimate restriction 
on the financial autonomy of councils — high spending by councils should be a 
matter for the local electorate. The Government’s justification for the reforms is 


29 Quinquennial Financial Management and Policy Review of the Audit Commission: Prior Options 
Assessment, DETR, Dep 98/1556 (1998). 
30 n 5 above, paras 98 and 99. 


working and information sharing; to consider the scope for involving users more in the mspection 
process; and to identify and promote best practice in best value mspecton (DETR, Best Value 
Forum for England, Internet). 

32 HL Deb vol 599 col 608 12 April 1999 (Lord Whitty). 

33 HC Deb vol 323 col 126 12 January 1999 (Mr Jenkin). 

34 Cm 4014, n 2 above, paras 5.7-5.13. 

35 Select Committes on Environment, Transport and Regional Affairs, Eighth Report, Local Government 
Finance (HC 784, 1998/99). 


blurs accountability and demes the electorate the opportunity properly to judge their council’: HC Deb 
vol 323 col 130 12 January 1999 (Mr Burstow). 
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that councils need to be made accountable to the national taxpayer as well as to local 
people: ‘We want to share accountability between local and national taxpayers, and 
that is what this measure will ensure ... Taken together, the changes will contribute 
to a further strengthening of local accountability.’ 37 

Section 30 and Schedule 1 repeal the current capping legislation and insert a new 
Chapter IVA into the Local Government Finance Act 1992, broadly following the 
previous framework. Reserve capping powers are available where the Secretary of 
State decides that a council’s budget is excessive. Any such decision must be 
informed by a set of principles, which may vary with different categories of 
authority. Under the system of ‘universal capping’ that operated from 1991/92 to 
1998/99, the Secretary of State could specify the capping principles that would be 
used in the next financial year before authorities set their budgets. This enabled 
authorities to budget within known limits and so avoid formal capping powers.38 
The new reserve powers are different in that they will enable the Secretary of State 
to examine an authority’s budget requirements over a period of years, and take into 
account such factors as the authority’s performance in the delivery of best value 
and the support of the local electorate for the proposed budget. Authorities that are 
regarded as excellent performers with ‘Beacon’ status may be exempted from such 
controls, reflecting the philosophy that central government interference should 
vary inversely with the demonstrable ability of authorities to manage their own 
affairs.29 The reserve powers will allow the Secretary of State to require authorities 
to reduce their budget requirements below those of previous years or below their 
standard spending assessment (SSA). 

The other major change is that local authorities will become responsible for 
meeting part of the cost of council tax benefit subsidy from 1 April 1999. Under 
the present system, councils receive a direct subsidy from central government of 95 
per cent of the cost of providing council tax benefit for people with low incomes, 
so that the higher the council tax set by an authority, the greater the government’ s 
subsidy will be. The new provisions are designed to shift some of the cost of this 
subsidy back to the authority as a means of encouraging greater local responsibility 
and accountability for council tax increases. Council tax benefit may be partially 
withdrawn where authorities set their council tax above guidelines set by the 
Secretary of State. To counter the criticism that the scheme will hit the poorest 
areas hardest,“ the Government has given assurances that such areas will be 
protected and that the details of the scheme for council tax benefit limitation will 
be refined in regulations only after consultation.4! Many have argued that the 
apparent relaxation of capping powers disguises an increase in those powers.“ 
More specifically, the capping provisions have been criticised for being unfair, 
secretive and retrospective. ‘Councils and officials will be confused and uncertain, 
and local communities will be even more so ... The Bill makes capping personal: it 
will be a matter of choice for Ministers.’ 





37 HC Deb vol 323 col 132 12 January 1999 (Ms Amstrong). 

38 n 28 above, 39-40. 

39 In the first year of the scheme, councils have been invited to seek Beacon status indicating excellence 
10 up to three out of the seven pnonty areas of community safety, education, housing, planning, social 
services and sustainable development. By August 1999 269 applications had been received from 211 
councils (DETR, Beacons Scheme Off to Flymg Start, Internet). 

40 HC Deb vol 323 col 131 12 Jamary 1999 (Mr Curry). 

41 HC Deb vol 323 col 132 12 January 1999 (Ms Armstrong). 

42 eg HC Deb vol 323 col 145 12 January 1999 (Mr Curry). “Let us not pretend that this is a charter of 
liberation. Even if local government has been let off the cham, ıt has certainly been caged.’ 

43 HC Deb vol 323 col 140 12 January 1999 (Mr Jenkin). 
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Enabling and default powers 


Similar concerns have been voiced over the new enabling and default powers. 
First, the Secretary of State has wide powers to extend or disapply Part I provisions 
in relation to different types of authority (section 2), and far-reaching powers to 
modify or exclude the application of enactments in relation to authorities and 
confer new powers on authorities to facilitate compliance with best value 
requirements (section 16). The main objection to these powers is that they may too 
readily be exercised to control local government, for example by re-introducing 
CCT, without the need for primary legislation. This criticism has been coupled 
with the suggestion that the Government is resorting to such measures because it is 
uncertain of its policy.“ The Government’s response has been to acknowledge the 
extent of enabling powers, and to defend them in terms of the flexibility that is 
essential to the philosophy of best value: ‘We need to get away from an approach 
which is based on rules for everything.’45 

Second, a range of widely drafted default powers may be exercised by the 
Secretary of State in response to best value failures (existing powers of 
intervention where authorities fail in a particular statutory duty will not be 
affected*6), Under section 15 the Secretary of State may direct an authority to 
amend a performance plan, to follow specified procedures in relation to such a 
plan, to carry out a review of specified functions, or to take any action he considers 
necessary or expedient to secure compliance with the best value provisions of the 
Act. The Secretary of State may direct that a specified function be exercised by 
him or his nominee (section 15(6)), and by regulation make provision for its 
exercise (section 15(7)). An authority must be given the opportunity to make 
representations about any proposed direction or report that has resulted in a 
proposed direction (section 15(9)), except where the direction is considered 
‘sufficiently urgent’ in which case the authority must be informed and given 
reasons (section 15(12)). Although detailed provisions requiring authorities to keep 
accounts for DSO and DLO operations are being abolished, the Secretary of State 
has general powers to make regulations in relation to the keeping of accounts by 
best value authorities (section 23). 

The Government’s response to obvious objections to the breadth and potential reach 
of these default powers has been to acknowledge that significant new powers are 
being taken, but to give assurances about how the they will be exercised: ‘The reality 
is that those powers would be used only after a long period of advice and discussion 
with local authorities.“ As regards emergency intervention under the ‘fast-track’ 
procedure, this will occur only in exceptional circumstances where there is clear 
evidence of ‘serious or persistent failure which needs to be immediately addressed.’48 

The White Paper made clear that powers would be exercised on the basis of 
objective indicators that an authority had failed to achieve best value.49 A Protocol 
on Intervention Powers specifying principles and processes governing intervention 
has been agreed by the DETR and the Local Government Association.° The 





44 HC Deb vol 323 col 133 12 January 1999 (Mr Jenkm): ‘The legislative cart has been put before the 
policy horse ... the Bill includes policies that are still subject to consultation.’ 

45 HL Deb vol 599 col 610 12 April 1999 (Lord Whitty). 

46 A full list of then existing powers in the areas of education, housing, child care, social services, planning 
and public health was set out ın a written answer, HC Deb vol 58 cols 249-255W 11 April 1984. 

47 HL Deb vol 599 col 609 12 April 1999 (Lord Whitty). 

48 ibid col 610. 

49 Cm 4014, n 2 above, para 7.48. 

50 Protocol on Intervention Powers, DETR 23 July 1999, Intemet. 


© The Modem Law Review Limited 2000 91 


The Modern Law Review [Vol. 63 


principles establish that section 15 powers will be used ‘only when there is clear 
evidence that an authority is failing either to discharge its functions adequately or 
failing to meet its statutory obligations’ (paragraph 6). The authority will be 
informed of reasons for use of intervention powers, the form and extent of which 
will reflect the type and seriousness of failure, and except in urgent cases will 
normally be given the opportunity to make necessary improvements itself 

hs 7-9). The process whereby intervention powers are invoked requires 
clear and objective evidence of failures in the authority’s best value performance 
which operate as ‘triggers,’5! and observance of due process in notifying intended 
use of powers and giving opportunities to make representations (paragraphs 13— 
14). The Protocol further specifies the nature of intervention and the conditions for 
returning functions to the control of the authority where a direction has been issued 
under section 15(6). 

The new default powers may be compared with those under CCT, where an 
authority’s failure to meet any of the competition requirements may result in a 
written notice being be served under section 13 of the 1988 Act requesting further 
information, or requiring the authority to give reasons why no further action should 
be taken. Where the Secretary of State is not satisfied with the authority’s response, 
a direction may be given under section 14 either depriving the authority of the 
power to provide the service or imposing conditions on any future tendering 
process or in-house performance. Where annual reports or investigations suggest 
that financial targets have not been met, the Secretary of State may exercise similar 
powers to those available for failure to meet competition requirements. While these 
‘sanctions’ (as they are described in the Act) are narrower and more limited than 
the best value provisions, they were intended from the outset to be used routinely 
to discipline councils that stepped out of line.°* The climate in which they were 
introduced was one of confrontation, with none of the assurances about use as a 
last resort or consultation in refining non-statutory principles and processes that 
have accompanied the development of best value. 


Best value: implementation issues 


Best value holds out the promise of a number of benefits in comparison with CCT. 
The relative simplicity and lack of bureaucratic rules under the new framework 
might be expected to help reduce the costs of regulation,*? while increased 
flexibility should enable best value authorities to make more efficient and effective 
arrangements for service provision. The Government has acknowledged that the 
costs of the new inspection and audit arrangements will be significant,“ around 
£50 million per year once the system is fully in place, but regards this figure as 


ane a a FN a a l M 
51 ibid Annex A. An example of failure of process is failure to consult adequately as identified by the 
extemal auditor. An example of failure of substance is failure to meet any single nati 
standard of performance. ‘A single falure of process ıs unlikely to trigger intervention by the 
of State, whereas a failure of substance is more likely to attract intervention.’ 
52 In 1995 the Secretary of State served 12 notices and gave 7 directions to local authorities for anti- 
ve behaviour. In most cases, the directions required authorities to re-tender work early and to 
seek the Secretary of State’s consent if they wished to reassign the work to the DSO. In the same year, 
125 notices were served on local authorities in respect of accounts showing material failure. In 49 
cases local authority responses were deemed unsatisfactory and directions given: four of these 
prevented the local authorities carrying out work in-house on future occasions (DETR, Introduction to 
CCT, Internet). 
53 HL Deb vol 599 col 586 12 April 1999 (Lord Bassam). 
54 HL Deb vol 599 col 596 12 Apcil 1999. 
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acceptable given the projected savings.5> Moreover, increases in costs under best 
value will be balanced by reductions in other areas. Local authorities will no longer 
have to let and manage contracts in accordance with CCT regulations. Other 
implementation costs will be reduced. Whereas best value applies simply to all 
functions simultaneously, the CCT rules for determining defined activities were 
highly complex from the outset and became more so as CCT was extended to a 
broader range of services. CCT for white collar and professional services has 
involved still greater complexity,” leading to delay and constant revision of 
implementation timetables, with further complications recently accompanying re- 
organisation of English local government and devolution in Wales and Scotland. 
The complexity of CCT ‘left councils tied up in red tape and bureaucracy, creating 
a huge industry for lawyers, consultants and all sorts of other agencies.’58 

The abolition of CCT will bring an end to specific regulatory measures that have 
been widely regarded as damaging to the morale and culture of local authorities. 
One MP with experience as a councillor of the implementation of white collar CCT 
over a six-year period linked the regime with the creation of a ‘blame culture’ 
which set departments against departments, officers against officers, and members 
against members.” By contrast, best value may have positive effects on the 
internal management and organisation of authorities. The early experience of the 
pilot schemes has been that best value has encouraged inter-departmental working: 
“Members and officers had to work much more closely together to ensure that they 
met local needs and delivered services that people wanted.’®! 

The success of best value on its own terms will depend on the arrangements for 
continuous improvement made by authorities within the more flexible and less 
prescriptive framework. The stated policy aim of the legislation is to encourage 
authorities of their own volition to adopt imaginative and innovative approaches in 
their best value arrangements. While on the face of it a local authority has the 
freedom to deliver its services using traditional or innovative methods or any other 
combination it chooses,® it is unlikely in practice to be able to demonstrate best 
value to the satisfaction of auditors and the Secretary of State by following just the 
‘traditional’ route. Government pronouncements after the General Election, and 
the subsequent Green and White Papers, have given explicit priority to competition 
and to other market arrangements involving private-public partnerships as methods 
for securing best value.“ 





55 n 6 above. 

56 For example, the 1988 Act divided defined activities into six categories and local authorities into four 
classes, and required activities to be phased in one category at a ime at six-monthly intervals for each 
authority group in tum. Detailed rules have needed to specify financial thresholds, categories of 
“works contracts’ and ‘functional work,’ and maximum and minimum contract periods. 

57 The rules originally specified different proportions of work that had to be subjected to competition 
(for example 45 per cent for legal services and 70 per cent for IT) m recognition of the 
inappropriatences of imposing tendering for some core functions, but the percentage requirements 
proved difficult to apply in practice, partly due to the overlapping nature of professional work (for 
example financial services and IT). 

58 HC Deb vol 323 col 154 12 January 1999 (Mr Burstow). 

59 Vincent-Jones and Harries, ‘Conflict and Cooperation in Local Authority Quasi-Markets: The Hybrid 
Organisation of Internal Contracting under CCT” (1996) 22 Local Government Studies 187. 

60 HC Deb vol 323 col 159 12 January 1999 (Ms Jenny Jones). 

61 ibid. col 160. 

62 HL Deb vol 599 col 574 12 April 1999 (Lord Whitty). 

63 Tony Blair, ‘Next on the List: Clean Up the Councils’, The Guardian, 3 November 1997: ‘There can 
be no monopoly of service delivery by councils, the 1970s will not be revisited.’ 

64 HC Deb vol 323 col 129 12 January 1999 (Ms Armstrong). 
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By comparison with the range of options for best value analysed in the White 
Paper, ® including benchmarking, contracting out, competitive tendering of various 
kinds and full privatisation, there is nothing in the Act about the discipline of 
competition and nothing to suggest how it should be applied. Sceptics have 
speculated about the reasons for this: ‘If the market place is so important, and it is 
referred to in all the options, why are the Government trying to give the impression 
that the need to go to the market place is being removed? Who are they trying to 
convince? Whose fears are they trying to allay?’©’ The Government’s preferences 
are nowhere legislatively prescribed, yet the whole philosophy of best value 
encourages authorities to adopt innovative solutions with competition at their 
heart: ‘Competition will be a key management tool for delivering best value and 
driving up standards, but, unlike CCT, it will be fair competition and it will be a 
means to an end, rather than an end in itself.” 

Restrictions on the arrangements that may be made by authorities in the 
discharge of best value functions will continue, as under CCT, in relation to 
‘contract compliance’ — the attempted use by councils of contracts and tendering 
processes to enforce conformity on the part of private sector providers with council 
policies. Section 17 of the Local Government Act 1988 imposes a duty on local 
authorities to exclude consideration of ‘non-commercial matters’ in the exercise of 
any functions in relation to public supply or works contracts. The purpose of the 
measure is to prevent distortion of competition where authorities opt for market 
arrangements, and to prevent councils discriminating against certain contractors on 
political grounds. The Conservative view at the time of this legislation had been 
that the efficiency benefits of contracting with the private sector were being 
subverted by political discrimination and ‘futile political gesturing.’?° The 
Government has indicated that it wishes to relax the rules in so far as contract 
compliance may be conducive to the development of best value, for example in 
relation to terms and conditions of employment, recruitment and training, and 
equal opportunities generally.”! Under the new Act the Secretary of State may by 
order provide for matters to cease to be ‘non-commercial matters’ for the purposes 
of section 17 of the 1988 Act (section 19(1)). 

Another area in which reform is urgently required is in relation to the Transfer of 
Undertakings (Protection of Employment) Regulations 1981 (TUPE),” which 
govern the pay and conditions of service of employees who are transferred (in the 
present context) from a public seller to a private buyer.”? Many of the innovative 
arrangements that the Government would like to see made by authorities are 
affected by the present uncertainty on this issue. The resolution of the current 
confusion surrounding TUPE is essential to the successful implementation of the 
best value framework. Local government employers, trade unions and contractors 





65 Cm 4014, n 2 above, para 727. 

66 HC Deb vol 323 col 138 12 January 1999 (Mr Jenkin). 

67 HL Deb vol 599 col 591 12 Apal 1999 (Lord Bowness). 

68 HC Deb vol 323 col 127 12 January 1999 (Ms Armstrong). 

69 Domestic and EU competrtion policy and public procurement rules set further restrictions: Services 
Directive 92/50/EEC; Public Services Contracts Regulations (SI 1993/3228). 


180 12 January 1999 (Mrs King). 

72 SI 1981 No 1794 implementing Directive 77/187/EEC. 

73 See Radford and Ker, ‘Acquiring Rights Losing Power: A Case Study in Ministerial Resistance to the 
Impact of European Community Law’ (1997) 60 MLR 23. 
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have been united in their condemnation of the continuing lack of clarity in the law, 
particularly as regards the application of regulations to second generation 
contracting out following recent judgments in the European Court of Justice.74 A 
revised Acquired Rights Directive was formally adopted on 29 June 1998,75 but 
amendment of the UK TUPE regulations is still necessary to establish certainty at 
the national level. 

There remains the general issue whether local government powers as presently 
defined are sufficiently wide or extensive to enable the type of innovation in public 
service arrangements that the Government would like to see developed. The ability 
of local authorities to work with and through companies and other forms of 
partnership is arguably being frustrated by the Government’s reluctance to clarify 
the limits of contractual powers.” The Local Government (Contracts) Act 1997, 
which was intended primarily to remove barriers to private investment by 
protecting banks and financial institutions from the legal consequences where local 
authorities are held to have acted outside their legal powers, has done nothing to 
address this problem. The White Paper commitment to introducing new 
discretionary powers to enable local authorities to perform the function of 
promoting the ‘economic, social and environmental well-being of the area’ has 
been recently re-affirmed by the Government, but has yet to be translated into firm 
legislative proposals.78 


Central-local relations 


The 1999 Act is significant for central-local relations in marking an end to the 
adversarial and confrontational climate associated with Conservative 
administrations since 1979. In the atmosphere in which CCT was introduced in 
the 1980s, local government was treated not as a partner of central government but 
as the enemy.” The change in this atmosphere called for in the Hunt Committee 
Report on central-local government relations has occurred at least to some 
degree.® Since the General Election there has been an emphasis on partnership 
involving employers, trade unions and private business as well as central and local 
government. The Bill was proclaimed in the Commons as reflecting a new spirit of 
consensus and co-operation following a period in which public services had been 
marred by conflict and the ‘the trench-warfare of centralism.’8! 

There has been a two-year period of consultation on best value, following the 
publication of the twelve ‘principles of best value’ in June 1997. The details of 37 
pilot schemes for best value in England and 24 in Wales were announced in 
December 1997. Publication of the consultation paper in March 1998 was followed 
by the White Paper in July of that year. Ministers have been required to explain 
policy and clarify details before Select Committees. The Government is taking 
account of academic research on the on-going experiences of best value pilot 





74 Ayse Suzen v Zehnacker Gebaudereinigung Gmbh Krankenhausservice [1997] I ECR 1259. 

75 98/50/EC. 

76 Local Government Chronicle, 14 May 1999 12. 

TI Cm 4014, n 2 above, para 8.21. 

78 Local Government Chronicle, 2 July 1999 1. 

79 HC Deb vol 323 col 190 12 January 1999 (Mr David Cransby). 

80 Select Committee on Relations between Central and Local Government, Rebuilding Trust (HL 97 
1995-96), HL Deb vol 599 col 584 12 April 1999 (Lord Hunt of Tanworth): ‘I believe that all of us 
felt that the state of those relations was unsatisfactory and change was needed’. 

81 HC Deb vol 323 col 171 12 January 1999 (Dr Whitehead). 
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authorities.82 It has made concessions during the legislative process, for example 
accepting Lords’ amendments requiring the Secretary of State to consult with 
authorities on performance indicators and standards, and in relation to the 
coordination of inspections. ‘Best Value Updates’ containing information on the 
development of best value and its relationship to CCT have been published on the 
internet by the Local Government Competition and Quality Division at the DETR. 
There has been similar co-operation between affected interests in efforts to resolve 
problems with existing regulations that might interfere with best value 
arrangements, in the areas of contract compliance and TUPE.® Generally, the 
Local Government Association and the recently formed Improvement and 
Development Agency% are being consulted and involved in policy development, 
for example in relation to best value performance indicators and inspections, and 
have welcomed the Government’s initiative in publishing draft Bills on which they 
are able to comment.55 

Given the lack of detailed specification and flexibility in the best value 
framework, partnership and consultation in the legislative process would be a 
hollow achievement if they were not carried forward to implementation. The 
Framework for Partnership agreed by the Government and the Local Government 
Association in November 1997 stressed the Government’s commitment, where 
performance problems arise, to working with authorities to secure improvements.%& 
This was the basis for the agreement of the Protocol on Intervention Powers, the 
final version of which incorporates concessions to local authorities, following 
objections to the original draft proposals and concerns over the way in which 
intervention powers have been used in education.*” The Protocol emphasises the 
problem-solving intention behind the powers and how they will operate through 
processes of consultation and exchange of information involving the Association 
as well as the particular authority concerned. The Association has a central role in 
helping authorities at risk of failure in achieving improvements so that formal 
intervention powers may not be necessary.8* The Government’s stated intention is 
that the powers will be used only after consultation and on the basis of consensus.*° 

While the best value policy making process has undoubtedly been characterised 
by significantly greater consultation, participation and openness than occurred 
under CCT, the ‘new consensus’ that appears to be emerging in central-local 
relations may be further examined in the context of the debate on centralisation. On 
its introduction to the Commons, the legislation was presented as a decentralising 
measure that would shift power from Whitehall to the Town Hall.” The claim of 





82 The work is being undertaken at Aston, Leeds and Warwick Business Schools. Details of the 
Warwick/DETR best value series of reports can be accessed via the recently re-designed DETR best 
value web site: <http://www.local-regions.detr.gov.uk/bestvalue/bvindex him >. 

83 There is now general agreement, for example, on the areas where it would be legitimate to ask 
questions about a contractor’s employment record: HC Deb vol 323 col 180 12 January 1999 (Mrs 


King). 
84 The Improvement and Development Agency for local government, successor to the Local 
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decentralisation was supported by reference to the repeal of powers introduced by 
the Conservatives, and by repeated assurances that intervention in an authority’s 
affairs would be the exception rather than the rule.”! Opposition members, 
however, saw the Bill unambiguously in terms of centralisation, complaining of 
draconian powers behind the smokescreen of best value and the ‘nationalisation of 
local government. ’92 

Critics of the legislation have argued more particularly that it threatens diversity, 
denying local authorities powers to serve local communities according to their 
varying needs and preferences.” Local authorities fall into different categories 
(most are unitary but two-tier authorities still exist in some areas of the country) 
with different functions. Within each category, authorities differ according to their 
particular history, geography and demography. The Government’s insistence on 
national standards and performance indicators as a key element of best value might 
be regarded as top-down prescription of a similar sort to CCT, and just as 
inappropriate an attempt to limit local variability.%5 There is the worry that 
regulations and guidance on standards and performance indicators may interfere 
with the ability of local authorities to make subjective and qualitative best value 
judgements.* The best value reviews and performance plans — subject to the 
pressures of audit and inspection — may promote uniformity whereas what should 
be encouraged are differences in style and content reflecting local needs and 
differing local political priorities.” The new capping powers may have a similar 
effect, reducing local financial discretion on funding as spending formulae 
continue to be remotely devised in Whitehall. Such powers ‘raise legitimate 
doubts about the creation of vanilla-flavoured local government, constrained by a 
combination of rigid finance and uniform standards dictated from outside the 
locality.’ 

In defence of best value it may be argued that respect for the richness and variety 
of the ways in which local government is administered is central to its philosophy, 


91 tbid col 200 (Mr Jon Owen Jones, Parliamentary Under-Secretary of State for Wales). 

92 HC Deb vol 323 cols 140-141 12 January 1999 (Mr Jenkan); ibid col 142 (Mr Burstow): ‘Even in the 
areas of responsibility still held by local government, there is a tendency for Whitehall to want to 
dictate what is done ... Unless we retum to local government far more of those powers, we should 

it local government and accept that it ıs merely local administration of national services.’ 
Hanningfield). 


government. There can be self-government in the little principalities, but the imperial framework will 
remain in place.’ 
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98 ibid col 163 (Mr Jackson). 
99 ibid col 172 (Mr Hayes). 
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this being the reason why no particular method has been prescribed.!° However, it 
remains open to question whether the new best value and capping provisions can 
be reconciled with the spirit of the European Charter of Local Self-Government, 
which the UK has recently signed and ratified.!°! The concept of ‘local self- 
government’ denotes ‘the right and the ability of local authorities ... to regulate 
and manage a substantial share of public affairs’(Article 3(1)). The Charter 
stipulates that ‘public responsibilities shall generally be exercised by those 
authorities which are closest to the citizen’ (Article 4(3)).’ Liberal-Democrat MPs 
have made much of the tension between Labour’s formal commitment to the 
Charter and its failure in practice to devolve power to local authorities.! In strict 
legal terms the Government would be unlikely to have difficulty defending the new 
legislation against charges of breach of the Charter, given its vagueness and the 
margin of appreciation it permits, and assurances have already been given that that 
intervention powers will be proportionate to best value failures.1° 

In reality the Act does little to reverse the long-term trend over the past century 
towards centralisation of government power which has seen the removal of a wide 
range of functions from local authorities and their transfer to agencies and central 
government departments.!™ It would be crass to attempt to measure any shift in 
this trend by reference to a calculation of old powers being repealed relative to new 
ones being introduced.!°5 The Commons Select Committee, which recommended a 
reversal in the decline of local government, will be disappointed by the stance of 
the Labour Government.!% Welsh and Scottish devolution, and the recent 
establishment of regional agencies and assemblies under the Regional 
Development Agencies Act 1998,!°7 leave unaffected the present balance of 
power between central and local government.! The suspicion is that the 
devolution bandwagon may be leaving local government behind. 


The Act as a regulatory framework 


Further insights into the nature of the relationship between central and local 
government may be gained by considering the legislation in regulatory terms. 





100 wid cols 175-176 (Dr Turner). 

101 European Charter of Local Self-Government, ETS No 122, Council of Europe, 15.X.1985. The 
Charter has been binding on the UK since 1 August 1998. 

102 HC Deb vol 323 col 153 12 January 1999 (Mr Burstow). 

103 Article 8 (3) of the Charter stipulates that: ‘Administrative supervision of local authorities shall be 
exercised in such a way as to ensure that the intervention of the controlling authonty is kept in 

to the importance of the interests which it is intended to protect.’ 

104 HC Deb vol 323 col 152 12 Jannary 1999 (Mr Burstow). 

105 According to Lord Whitty, ‘the Government are providmg a total of 42 new powers on both the 
financial control side and on best value, but we are repealmg 59 powers under the existing regime. On 
a crude count, we are replacing them with 17 fewer powers than now exist if one takes all aspects of 
the Bull together’: HL Deb vol 599 col 609 12 April 1999. 

106 ‘We believe that the decline of local government, which has been taking place since the 1940s, should 
be reversed We believe that if this does not happen local government will aimply be reduced to local 
administration’: n 35 above, para 94. 

107 The purposes of ‘business-led’ Regional Development Agencies are to further economic development 
and regeneration, to promote business efficiency, investment and competitivences, to promote 
employment, to enhance the development and application of skills, and to contribute to the 
achievement of sustainable development. Regional Assemblies or Chambers are now in place in eight 
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Whereas CCT is a form of input regulation, prescribing in detail the methods that 
must be used in organising service provision, best value focuses on outcomes. 
Authorities are free to decide what arrangements to make for continuous 
improvement, subject to the requirement that they demonstrate best value to the 
satisfaction of auditors and the Government. However, best value also specifies 
processes of consultation, review, and performance planning. There is to be no 
return to the pre-CCT era when authorities had much greater freedom in deciding 
ends, means and . 

The regulatory style of the best value framework is part of a broader trend in the 
‘modernising government’ agenda towards regulation by outcome rather than 
input, The aim of the reforms is to encourage innovation and control costs by 
getting rid of unnecessary statutory burdens,!® and to ‘strike an appropriate 
balance between intervening where services are failing and giving successful 
organisations the freedom to manage.’!!° Following the 1998 Comprehensive 
Spending Review,!!! all government departments and agencies will soon be subject 
to ‘Public Service Agreements’ whereby publicly stated and quantifiable measures 
will be applied to help focus effort, evaluate performance, and increase 
accountability.!!? As with best value, monitoring and inspection are key 
components of the PSA regime, with performance indicators and Output and 
Performance Analyses (OPAs) being used to chart progress against specific targets. 
The shift is away from counting what goes in to assessing what is being delivered. 
Central government intervention will occur ‘in inverse proportion to success ... 
The Government is not afraid to take action where standards slip ... But we do not 
want to run services from the centre.’ 113 

The advantages of regulation of business generally and of public services in 
particular according to outputs rather than inputs are widely recognised in 
academic and policy-making circles.!!4 The focus on outcomes avoids the problem 
of uncertainty over what inputs podie better outcomes, and encourages 
innovation by service providers.!!5 Rigidity, inhibition of innovation, rapid 
obsolescence and a variety of social welfare losses all tend to accompany input 
regulation. 116 Such consequences may be argued to have resulted from the attempt 
under CCT to prescribe methods, rules and sanctions in exhaustive detail. The 
creative energies of many authorities have been channelled not into the 
improvement of services, but into subverting the process of CCT.!!7 Even 
defenders of CCT have acknowledged that the policy of introducing ever-tighter 
regulations to secure compliance with the spirit of competitive tendering failed in 
the face of determined opposition from some councils.!18 

Outcome regulation poses different problems. Outcomes need to be evaluated 
and measured against some form of standard. The ability of standards to operate 





109 Public Services for the Future: Modernisation, Reform, and Accountability, Cm 4181 (1998) pera 4.7. 
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satisfactorily as indicators of relative performance depends on how they are 
formulated, and in particular on how closely they correspond with the needs of 
service consumers.!!9 The success of best value will depend on whether the 
Government can specify performance indicators and standards in a manner that 
avoids undue prescription and preserves local diversity and respect for local 
preferences. The Audit Commission will have a crucial role in the determination of 
appropriate standards.!29 The Government will need to take seriously the 
obligation to consult with authorities in specifying performance indicators and 
standards if the best value framework is to achieve its stated partnership aims. A 
further difficulty with outcome regulation concerns its inherent uncertainty and 
unpredictability. Critics of the new legislation argue that it compares unfavourably 
with CCT and universal capping in these respects. Since the detail of best value 
will only be spelt out through guidance and orders, authorities will not be operating 
under a consistent set of rules.}2! In response the Government has attempted to 
make a virtue of these apparent drawbacks, asserting that the best value framework 
deliberately avoids obsessive definition in order to encourage flexibility and 
adaptability.!22 Finer details should be left to regulations and guidance, according 
to the Government, to allow the results of experience to be incorporated into the 
best value framework as it emerges from the pilot studies and to accommodate 
future best practice.!% 

The nature and extent of sanctions and enforcement powers is a major issue with 
outcome regulation as with other regulatory forms. Much has been made of the 
breadth and extent of the new powers exercisable by the Secretary of State and the 
Welsh Assembly. If authorities step out of line either on best value or on finance 
‘they will be hit ... rather than waving a wand to improve the functioning of local 
government, the Secretary of State will be waving a stick.’!24 On this view the 
appearance of flexibility is deceptive, since it encourages the expectation that 
councils will be able to take their own decisions but, in reality, ‘the final word on 
flexibility will rest with the Secretary of State.’ 125 The Government’s response has 
been to argue that the powers are necessary to deal with the worst failures,!*© and to 
give assurances that they will be used only with caution and as a last resort.!?7 
Assurances have also been given that consensus will be sought with the authorities 
concerned wherever possible, with parliamentary scrutiny through the affirmative 
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resolution procedure and any orders of the Secretary of State requiring approval by 
both Houses.!28 It remains to be seen how and in what ways the new best value and 
capping reserve powers are used in practice. Jt has been suggested that the 
extensive and vigorous use of default powers (as opposed to their presence as long- 
stop controls) is a characteristic of modern central-local relations.!29 While this has 
certainly been true of CCT, time will tell whether the Government can achieve its 
best value aims by less coercive and more cooperative means. 

Best value is informed by a more subtle and graduated regulatory structure than 
operated under CCT, with the wider dispersal of regulatory functions of standard 
setting, monitoring and enforcement among an increased number of institutions 
and agencies. There is a strong element of self-regulation in the initial emphasis on 
performance reviews and local performance plans, with targets being set and 
monitored by the authorities themselves. The audit role is intended to be 
facilitative rather than just checking and enforcing compliance. The auditor’s 
report may take various forms and have different consequences depending on the 
seriousness of the shortfall in performance, with the Audit Commission becoming 
directly involved only in cases of more serious failure. Authorities have the 
opportunity to address problems themselves through plans for remedial action. 
Inspections may only be necessary at a later stage, and again are intended to be 
diagnostic and facilitative. Overall there is an emphasis on consultation, 
negotiation and persuasion. These features of the best value framework, together 
with the promise that the severest sanctions will be used only in cases of the worst 
regulatory failures, are indicative of responsiveness in regulatory design.!30 Local 
authorities will better be able to pursue strategies combining the positive attributes 
of sensitivity, initiation and coordination that were identified by the Widdicombe 
Committee as basic elements of responsive local government.!3! The new 
framework is designed to maximise cooperation and to channel conflict, where it 
does occur, away from the courts and formal dispute resolution. In contrast, under 
CCT a significant and disproportionate amount of enforcement activity has been 
concentrated on ultimate sanctions at the expense of more persuasive measures, 
and legal challenges and resort to the courts have become routine. 

The authorities themselves, the Secretary of State, auditors, the Audit 
Commission, the Local Government Association, the Improvement and 
Development Agency, and other representative bodies have been and will be 
involved in shaping the implementation of best value. In particular, consumers and 
the local electorate have opportunities to participate at various stages. The best 
value duty is owed to them, they must be consulted, and their interests and 
preferences should play a central part in the determination of local performance 
plans.!32 Councils must decide in consultation with their electorates which services 
to market test, which to run in partnership with other organisations, whether in the 
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private or voluntary sector, and which should remain in-house. Participation will 
be encouraged generally by regulatory provisions governing the availability and 
circulation of information. Local people will be informed of progress on targets in 
published performance plans. The reports of auditors and the Audit Commission 
will similarly be published. Authorities subject to intervention powers will receive 
information at various stages of the enforcement process. The general publication 
of information is intended to encourage authorities to learn from one another and to 
spread good practice. The availability of information will enable councillors, 
officials, contractors, the Local Government Association, the Improvement and 
Development Agency and other authorities to become involved in the 
implementation of best value. Problems of coordination of regulatory processes 
(for example inspections) and factionalism among different constituencies 
competing for influence may from this perspective be regarded as natural and 
even welcome consequences of the widening of participation. 133 


Conclusion 


The future of local government in Labour’s political and constitutional reform 
agenda appears uncertain. While the officially proclaimed objective of the ten-year 
programme for the modernisation of local government is the creation of ‘strong 
and effective councils,’!34 the present legislation has been described as more 
consistent with Nicholas Ridley’s vision of minimal local government evolving 
into annual meetings to let contracts.13° A similarly sceptical view of the next stage 
in Labour’s plans for local government reform, embodied in the draft Local 
Government (Organisation and Standards) Bill, is that this could lead to ‘the 
complete demise of local government, to be succeeded by local administration.’ 16 
Loughlin’s assessment that ‘the modern institution of local government seems to 
be in the process of being replaced by a complex local governance network in 
which the local council will simply be one — and not necessarily the most 
prominent — agency on the local scene’!%’ is just as relevant following Labour’s 
victory in the 1997 General Election as it was earlier in the decade. Local 
authorities are increasingly being seen as vehicles for the promotion of innovation 
and partnership in the performance of public functions, in competition with other 
such agencies in the public and private sectors. Given the Government’s 
ambivalence and even hostility towards ‘traditional’ local government,!?® the 
retention of central powers and the absence of devolution to local authorities are 
scarcely surprising. 

While the Local Government Act 1999 reflects an important change in relations 
between central and local government, it is far from a decentralising measure.!5° 
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The historical trend towards centralisation has taken on a new and subtler form 
rather than been reversed. Specific restrictions on how services should be provided 
and on the raising of local revenues are being lifted, but pressures favouring certain 
types of competitive practice and encouraging financial responsibility continue, 
backed by powerful central powers to deal with public authorities perceived as 
‘failing.’ Continuity with Conservative policies is evident in the co-existence 
within a single enactment of powers in relation to two of the most contentious local 
government issues of the 1980s: central control of the way in which local 
authorities provide services and of their financial autonomy in doing so. What has 
changed, following widespread acknowledgement of the policy failures of CCT, is 
the regulatory means for the attainment of policy ends. The focus on outcomes 
rather than inputs under best value accords with fashionable theories of regulation, 
and is more likely to result in the successful achievement of this government’s 
policy aims. 

It remains to be seen whether the Act heralds a new and more generous approach 
to local government from the centre than in recent years.!40 A positive 
interpretation of the current position is that a new consensus is emerging in 
central-local government relations, underpinned by real gains in democratic 
consultation and participation and by genuine central concessions and flexibility, 
with mechanisms having been put in place that will enable the resolution of 
implementation problems through negotiation and persuasion. A more sober 
assessment might question both the sustainability of the new consensus and the 
basis on which it has been achieved. Lawyers cannot look with equanimity on the 
new capping, enabling and default powers taken by the Government. The powers 
might be used despotically. Lord Whitty himself conceded in debate that while 
‘there is such thing as a restrained Secretary of State ... there is no such thing as a 
benign Secretary of State.’!41 The powers might be used properly in accordance 
with the stated philosophy of the regulatory framework, but more routinely and 
extensively than the Government currently envisages; here the concern is that 
‘freedom will be given only to those councils where the straitjacket is a snug fit.’!42 
Even if the powers remain as a background threat and are relatively little used in 
practice, however, the really contentious issue requiring further public debate 
concerns their legitimacy, and more generally the legitimacy of the present balance 
of power in the relationship between central and local government. 
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Generalised Rules of Fairness in Evidence Law 
Jonathan Auburn* 


Issue 


Evidence law often concerns itself with the exclusion of relevant and reliable 
material for reasons external to proof. In one sense this is inherently unfair to the 
party seeking to adduce such evidence. Where this is done courts may seek to 
develop exceptions to the general rule in order to prevent the most egregious of 
injustices. The result arrived at may well be a set of exceptions which are based 
upon broad and justifiable fairness concerns, but which bear little relation to the 
substantive principle they are operating on. i 

The doctrine of waiver of legal professional privilege is a good example of this. It 
is one of the most important elements of the substantive privilege rule. Under the 
traditionally accepted doctrine, waiver may be the only true ‘exception’ to privilege, 
being the only circumstance in which a party may lose the benefit of a privilege they 
previously held.! Understanding the boundaries to the doctrine of waiver is vital to 
understanding the scope and extent of protection afforded by the rule itself. 

However the waiver doctrine has never enjoyed a comfortable existence within 
the wider body of privilege rules. Its name is something of a misnomer, as the 
doctrine as it is found in this area of law contains almost none of the elements of 
waiver as it is found in other areas of the law. ‘Waiver’ in privilege law, far from 
representing a coherent and unified rule or set of rules governing the 
relinquishment of the protection of the privilege, instead is an unhelpful and 
misleading term that has been applied to cover a diverse range of rules under which 
the privilege is displaced for reasons that include broad and disparate fairness 
concerns. What has been sorely needed for some time is some unifying logic under 
which at least parts of the ungainly waiver doctrine may be gathered and organised, 
and hopefully related back to the substantive principle.” 

Other jurisdictions such as Australia and the American federal court system have 
started to bring some order to this confusion by developing a broad rule of ‘putting 
in issue’ waiver based on generalised concerns for fairness between the parties. 
This rule holds that a party cannot put a matter in issue in litigation and at the same 
time use the privilege to deny to their opponent the very evidence that would 
determine that issue. 

In England this issue has arisen in a variety of contexts, from challenges to 
limitation bars to pleas of inadequate or insufficient legal advice. However for 
some reason the most publicised putting in issue cases have been in the field of 
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professional negligence claims against solicitors. In this area there has been a 
steady flow of cases over the last five years indicating that the courts are heading 
towards a generalised rule based on a basic criterion of fairness between litigants. 
This has effectively been killed off by the Court of Appeal’s recent decision in 
Paragon Finance Pic v Freshfields (a firm).3 

The Court of Appeal’s decision in Paragon could be read as a narrow pruning of 
some recent errant decisions, with little wider application beyond the specialised 
field at issue. Alternatively the case could be read as creating, or more accurately 
destroying, a new and general rule of waiver. This note will examine the case in the 
latter context. Therefore, before diving into the facts and judgment in Paragon, it 
may be useful to briefly sketch out what has now been lost to English privilege law. 


The generalised fairness rule 


The principle of putting in issue states that the demands of fairness will not allow a 
party to assert privilege over material which is essential to determining a matter 
which that party itself has made an issue in the litigation. The rule was succinctly 
described by Derrington J. of the Queensland Supreme Court: 

Notwithstanding the high status of professional privilege and the careful protection which 

the law affords it, when the contents of a privileged communication become the subject of a 

legitimate and reasonable issue in the litigation, the privilege is lost.4 
The leading American case summarised the criteria for this rule as follows: 

(1) assertion of the privilege was the result of some affirmative act, such as filing suit, by the 

asserting party; (2) through this affirmative act, the asserting party put the protected 

information at issue by making it relevant to the case; and (3) application of the privilege 
would have denied the opposing party access to information vital to his defense.’ 

Paragon Finance Plc v Freshfields (a firm) concerned the waiver of privilege 
resulting from litigation by a client against his lawyer. Such a case could be seen as 
an application of the general principle of putting in issue; the client is not entitled 
to assert privilege over the materials relevant to determining the lawyer’s liability. 
This is not just because this material is relevant, but because maintenance of the 
privilege in such circumstances would be unfair on the defendant. However the 
rule is much wider than this. 

In theory a generalised fairness-based rule such as this could apply whenever the 
raising of a point calls into issue privileged material held by that party. Needless to 
say, the breadth of such a rule is potentially enormous. There are a vast number of 
situations in which the content of legal advice is called into question as an essential 
element of evidence, if not the only element of evidence, that can resolve the issue. 
In one of the leading Australian cases on the rule it was stated that ‘[i]t does not 
matter whether the issue is raised by the party claiming privilege or by the party 
seeking to override it, providing that the issue fairly arises on the litigation’.6 In 
fact, the putting in issue rule may be broader than waiver itself. 





3 [1999] 1 WLR 1183. 

4 Wardrope v Dunne [1996] 1 Qd R 244 at 226 (Qld SC). For another formulation see Hong Kong Bank 
of Australia Ltd v Murphy [1993] 2 VR 419 at 436, quoting from an unreported decision of the 
Victorian Supreme Court 

Hearn v Rhay 68 FRD 574 at 581 (1975, DC Cir). 

Wardrope v Dunne [1996] 1 Qd R at 226. 
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This form of waiver has taken root in many common law jurisdictions. In some 
jurisdictions the principle takes a form that is close to a generalised rule of putting 
in issue. A good example of this is where a party pleads insufficient or inadequate 
legal advice. In Nowak v Sanyshyn® the plaintiff, an elderly lady with poor English, 
sought to have a mortgage declared void on the basis of insufficient legal advice. 
The very pleading itself was sufficient to waive privilege over her legal 
communications relating to the transaction.9 In Canada!° and the United States!! 
pleadings of inadequate legal advice in various contexts have automatically led to 
waiver of the privilege relating to the legal advice at issue. 

The same principle has been applied by Australian state courts across diverse 
situations. Examples of the application of this principle include: when the 
plaintiff s knowledge of her legal rights is an essential issue such as in the defence, 
to a Lord Campbell’s Act claim of election;!* when a party seeks to lawfully 
repudiate a compromise of an action on the basis of fraudulent misrepresentation 
by the other party;!3 where a party seeks to impugn an agreement on the basis that 
it was executed in the mistaken belief that an earlier agreement was illegal,!* or 
simply that he was induced by the defendant’s representations and warranties, even 
though he acted pursuant to legal advice;!5 when a party asserts that independent 
advice was given as a defence to an allegation of undue influence;!® or in a 
plaintiff s plea of flagrancy of breach of copyright.!” 

The generalised fairness principle of the putting in issue rule probably applies in 
the United States and Australia. In the United States the leading case is considered 
to be Hearn v Rhay.'® In this case a prisoner brought a civil claim against two 
prison officers for violation of constitutional civil rights. The prison officers 
pleaded an affirmative defence of good faith, which can only be overcome by a 
plaintiff if the plaintiff proves the defendants knew they were violating the 
plaintiff s civil rights at the time. The defendants admitted taking legal advice prior 
to acting, but asserted legal privilege over that advice. The court acted on what it 
saw as a clear case of unfairness and found a waiver of the privilege by use of the 
particular pleading. 
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There is also a similar general rule in Australia. Wardrope v Dunne is the 
clearest and strongest authority for a general rule, holding that ‘when the contents 
of a privileged communication become the subject of a legitimate and reasonable 
issue in the litigation, then the privilege is lost’.!9 There can be no doubt that that 
case set out a general rule, rather than a narrow extension of the existing implied 
waiver doctrine. Derrington J made clear that ‘there has been no conduct, expressly 
or by implication, waiving (privilege) ... the privilege has not been compromised 
in any way.’ Other cases have been mentioned above. Few doubts have been 
expressed in Australia as to the generality of this rule.?! 


Authority in England 


There are numerous situations in which English courts have implied a waiver 
through little more than the raising of a particular issue the resolution of which 
necessarily requires the examination of privileged materials. For example, where a 
party applies for leave to proceed with an action despite expiry of the limitation 
period on the ground that he received insufficient or inadequate legal advice, then 
the privilege that would otherwise attach to that advice may be waived.~ In 
determining such an application the court must have regard to the steps taken to 
receive legal advice and the nature of such advice. Thus privileged 
communications are necessarily put in issue. This form of waiver is used 
extensively in the United States. Another example is the common situation where 
a party quotes from or relies on a document referred to in pleadings, leading to the 
waiver of privilege over that document.”4 

When a previous settlement is a matter in issue privilege over documents 
relating to the litigation giving rise to that settlement may be lost. Authorities were 
divided on whether this will lead to loss of the privilege. In Lloyd’s v Kitsons® 
waiver of the privilege was found in such circumstances. However DSL Group v 
Unisys International Services Ltd took the o ite view and held that in almost 
identical circumstances no waiver occurred. DSL Group v Unisys is reported as 
having been decided nine days before Lloyd’s v Kitsons, yet the former case cites 
and discusses the latter case. Even more curiously, neither case was cited to the 
Court of Appeal hearing the Paragon case. 

However what had yet to be decided was whether there was one single general 
rule of putting in question waiver. Up until Paragon English authority was split on 
this issue. Colman J in Nederlandse Reassurantie Groep Holding NV v Bacon & 
Woodrow (a firm) was firmly against such a rule. He expressly rejected the 
application of American cases in England as ‘a fundamental inroad into the scope 
of legal professional privilege’.2”7 However both Ebsworth J in Kershaw v 





19 [1996] 1 Qd R at 226. 
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Whelan and Jonathan Parker J in Hayes v Dowding”? cast doubt on that case and 
interpreted Lillicrap v Nalder® as authority for a broad putting in issue rule. They 
also approved of American and Australian cases which set out a broad rule, and 
said that the law in all three jurisdictions is ‘substantially the same’.?! 

The cases cited above were all solicitor’s negligence cases. While Colman J in 
Nederlandse Reassurantie Groep was firmly against any expansion of the waiver 
rule, the other cases cited above carried on regardless to do just that. Waiver was 
extended to files relating to other matters in which the same firm of solicitors 
acted for the plaintiff,32 then to files of another firm of solicitors who had acted for 
the plaintiff, and finally where the defendant was not a lawyer at all, to 
privileged material considered necessary to determine a claim put in issue by the 
plaintiff.” 

With a clear division of opinion in the High Court, and a significant body of 
foreign authority pointing the way towards a change in the law, guidance from the 
Court of Appeal was necessary. The court was presented with this opportunity by 
the appeal in Paragon v Freshfields. l 


Paragon v Freshfields 


The relevant facts of the case are quite simple. Freshfields advised Paragon 
Finance Plc35 in relation to a securitisation scheme. It later turned out that 
Paragon’s insurers were able to avoid payment under some of the policies due to 
a defect in the drafting of the primary loan contracts. It was alleged that this 
defect was the fault of Freshfields. Paragon terminated their retainer with 
Freshfields and instructed Slaughter and May to restructure the securitisation 
contracts and compromise the claims with their insurers. They then instructed 
Slaughter and May to sue Freshfields for professional negligence. The main part 
of Paragon’s claim against Freshfields was for the shortfall in the amount 
Paragon had recovered from their insurers. However Paragon’s action also 
included claims for vast fees paid to Slaughter and May for restructuring the 
contracts and compromising the matters with the insurers. Freshfields denied the 
loss was caused by their action, alleging that the loss was occasioned by 
Paragon’s entry into the settlements, or that the insurers refused to pay for other 
reasons, or that Paragon’s entry into the settlements amounted to a failure to 
mitigate their loss. 

In the professional negligence action Freshfields sought discovery of legal 
communications between Paragon and Slaughter and May relating to the 
restructuring and compromise of the claims. Freshfields argued that if Paragon 
was to pursue this aspect of the claim against them, then they should be given 
access to Slaughter and May’s files in relation to the renegotiation and 
compromise, in order to be in a position to dispute quantum and mitigation of 
loss. Put another way, Freshfields argued that this item of Paragon’s claim resulted 





28 [1996] 1 WLR 358 at 370 (QBD). 

29 [1996] PNLR 578 at 589D-E (Ch. D). 

30 [1993] 1 All ER 724 (CA). 

31 Hayes v Dowding [1996] PNLR at 594A. 

32 Lillicrap v Nalder & Son (a firm) [1993] 1 All ER 724. 
33 Kershaw v Whelan [1996] 1 WLR 358. 
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in the implied waiver of certain legal communications between Paragon and 
Slaughter and May. 

At first instance Buckley J, in the Queen’s Bench Division, held that any 
privilege over these documents had been impliedly waived by the bringing of the 
action, as the documents were necessary to the issue to be decided between the 
parties. He held that the implied waiver covered any communications touching on 
the transaction giving rise to the negligence claim which were relevant to 
determining that claim. 

On appeal the Lord Chief Justice, for the Court of Appeal, overturned Buckley 
Js decision and held that the institution of proceedings against a former legal 
representative only leads to the implied waiver of privilege over files held by that 
solicitor, not files held by other solicitors who may have given advice relating to 
the same transaction later on. The Lord Chief Justice held that Lillicrap v Nalder 
and Son only supported the limited proposition in the previous sentence, not the 
wider rule sought by Freshfields. In doing so he expressly overruled Hayes v 
Dowding and effectively overruled Kershaw v Whelan. 


Avoiding the generalised issue 


The way in which Paragon was argued had a significant effect on its outcome, and 
possibly also on the future development of the law of privilege. Broadly speaking, 
Freshfields could have presented its case in either of two ways: 


1 that the decision in the court below was either within the scope of existing case 
law, or was a justifiable extension of those cases; or 

2 thata new general principle of fairness-based putting in issue waiver should be 
recognised. 


In the end Freshfields took the first and easier option and sought to uphold 
Buckley J’s decision on the ground that the rule Buckley J formulated was within 
the scope of that already accepted by the Court of Appeal in Lillicrap v Nalder and 
Son, or alternatively that it was a justifiable extension of that case. This was 
obviously seen as the best way for Freshfields to present their argument. They had 
won in the court below, and such a submission was more likely to succeed than a 
submission that sought to establish an entirely new rule. However Freshfields went 
to great lengths to present their case as consistent with current authority. This 
included a concession that Hayes v Dowding was wrongly decided. In the end this 
concession may have been crucial to their case, and the death blow to any hope for 
a generalised fairness-based rule of waiver. 

Faced with a submission that Buckley J’s decision was within, or was a 
justifiable extension of, existing principles, the Court of Appeal in Paragon quite 
reasonably rejected this proposition on the ground that the waiver rule in Lillicrap 
related only to the lawyer-client relationship the subject of the professional 
negligence action being litigated. Paragon was not within the Lillicrap rule. 

Rather than being seen as within or an extension of existing principles, the 
situation in Paragon should instead have been presented as raising a separate 
principle, or perhaps more accurately, a wider principle of which Lillicrap is 
merely one example. The court was not pushed to decide the case on this wider and 
more fundamental basis because counsel for Freshfields conceded that Hayes v 
Dowding was wrongly decided. This is the decision of Jonathan Parker J in the 
Chancery Division that supported a broad putting in issue rule in line with 
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Commonwealth and United States developments. By conceding the issue of the 
correctness of Hayes v Dowding Freshfields effectively gave up the opportunity to 
present their case on the alternative wider basis. 

Because of this the Lord Chief Justice was not pressed to decide from first 
principles whether there ought to be a new general rule of putting in issue. In this 
respect the fact that the defendant was a law firm may have been a red herring. 
This was relevant to the rule which the Court of Appeal rejected, but was not 
relevant to the wider rule which they could have considered as an alternative. 

However the Lord Chief Justice nonetheless effectively rejected any wider rule 
by holding that in Hayes v Dowding ‘the judge relied heavily on Australian and 
United States authority. Neither party before us sought to contend that this case 
was correctly decided, and we are satisfied that it was not. The authorities on 
which the judge principally relied do not represent the law in this country, and the 
decision must be overruled’. 


The problem of principle 


Paragon draws a neat distinction which will prove easy and certain to apply. 
However this neatness has been attained at the price of the logical consistency of 
the principle. The relevant and guiding criterion should be unfairness to the 
defendant, not whether the defendant happens to be a lawyer who has acted for the 
plaintiff. For example, on the facts of Lillicrap, the defendant is in a better position 
if he acted for the plaintiff previously, even though if he had not done so the 
forensic issue would have been the same, as would the unfairness occasioned to the 
defendant by the assertion of privilege. 

The appellant in Paragon argued that recognition of a waiver here would destroy 
privilege in professional negligence cases as there would be no logical stopping 
point for the rule other than relevance. This is an unfounded fear. Much more than 
general relevance is required to activate the putting in issue rule. If all that was 
needed was relevance to an issue, then the privilege would virtually disappear in 
many areas of litigation. That this has not occurred in Australia and the United 
States must indicate that the higher threshold tests for the putting in issue rule 
utilised in those jurisdictions is sustainable. 

The Court of Appeal, in restricting Lillicrap to its facts and overruling Hayes v 
Dowding and Kershaw v Whelan, have removed any chance of developing a 
logical principle and has paved the way for inconsistent results based on dubious 
distinctions. 


Fairness as the touchstone 
In Paragon the Lord Chief Justice rejected the use of a broad fairness test, saying 
that: 


gave as between the client and the solicitor he is suing, faimess is not the touchstone by 
which it is determined whether a chent has or has not impliedly waived his privilege.*” 





36 [1999] 1 WLR 1183, 1193. 
37 ibid 1194. 
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This is questionable. Fairness is the touchstone for most of the rules of implied 
waiver, including the rule presently considered.3® Where this rule operates, there 
may be no intention to abandon privilege and no deliberate act of abandonment.39 
The scope of the loss of privilege is dependant on considerations of fairness and 
often no attempt is made to evaluate intention.“ Once it is realised that implied 
waiver boils down largely to a matter of first principles, then there should be little 
reason to deny the existence of a broad putting in issue rule. 

There is clearly an important issue of fairness to be addressed in situations such 
as the one that arose in Paragon. When a party makes a claim the accuracy of 
which can only be determined by reference to particular documents, it must be 
unfair for that party at the same time to also deny their opponent access to those 
documents. This is close to the core of what waiver means in the law generally. It 
is a doctrine used to prevent a person from taking up two inconsistent positions.4! 

Further, reliance on privileged material without disclosing it may raise a similar 
fairness consideration as that which grounds the rule relating to partial disclosure, 
though here in the pre-trial context. That is, allowing a party to rely on privileged 
communications in pleadings but then keeping those communications privileged 
from production may hinder effective trial preparation and distort settlement 
values.” Additionally, where a party bears the burden of proof on an issue and can 
discharge that burden only by adducing evidence of a privileged nature, then 
waiver may be warranted at the discovery stage.43 While the party seeking 
disclosure could wait until the trial to seek to enforce waiver, this would have the 
detriments listed above, as well as the issue of surprise.“ 


Life on the other side: problems with a generalised fairness rule 


There are many reasons to be wary of a generalised putting in issue rule. An 
inflexible application of the rule could rob a party of the privilege as the price for 
Taising a particular issue, irrespective of the fairness or unfairness resulting from 
the actual use of privileged information.*5 In support of this position it could be 
argued that the content of legal communications may well serve useful forensic 
functions in a huge variety of types of litigation, and the contribution of such 
information is always a matter of degree. Further, as the privilege rule assumes the 
relevance of the privileged communications to the forensic process, it could be 
argued that the use of particular pleadings alone should never lead to the loss of the 
privilege. 





38 This was the conclusion which Demngton J came to in Wardrope v Dunne after reviewing the case 
law. 

39 eg see Goldberg v Ng (1996) 185 CLR 83 at 96 (High Court of Australia). Similar statements can be 
found in English cases. 

40 Lillicrap v Nalder [1993] 1 All ER 724 at 729, Nederlandse Reassurantie Groep Holding NV v Bacon 
& Woodrow [1995] 1 All ER 976 at 986 (QBD). 

41 Pilcher v Rawlins (1872) 7 Ch App 259 at 268 per James LJ (CA). 

42 Comment, ‘Developments in the Law — Privileged Communications’ (1985) 98 Harvard LR 1450 at 
1639 (hereafter ‘Developments’). In Sicpa North America Inc v Donaldson Enterprises Inc 430 A.2d 
262 (1981, New Jersey Superior Court) the court acted on a concern that a disclosure of privileged 
communications may have unfairly distorted settlement negotiations. 

43 Developments (1985) 1639. 

44 Such a rationale for putting in issue was most clearly articulated in Nowak v Sanyshyn 23 OR (2d) at 
799. 


45 see generally R.L. Marcus, “The Penls of Privilege. Waiver and the Litgator’ (1986) 84 Michigan LR 
1605 at 1628-1633. 
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Another important argument against the putting in issue rule is that it may 
pervert the waiver doctrine because it rests on the unfairness of having the 
privilege, rather than the unfairness of the act relied upon.** It bas been argued that 
if, as here, the real issue is that the existence of the privilege itself is unfair, then 
‘distorting waiver analysis is not a promising solution’*’ and that it is better to 
adjust the pleading burdens or standards of proof to remedy this unfairness. This 
argument is misplaced. If the problem is that the existence of the privilege itself is 
unfair, then this is the very circumstance in which the privilege should be 
overturned and an exception to it established. 

The same writers argue that if such an exception were recognised then it would 
not be possible to contain the logic of this reasoning.* This may be true of the 
position in the United States, where the putting in issue rule has been extended 
too far. For example, in two of the leading American cases on putting in issue, 
Hearn v Rhay® and United States v Exxon Corp,™ privileged communications 
were relevant to affirmative defences put forward, but were by no means the 
only evidence available. Critics are correct to describe the result in Exxon as 
‘outrageous’.5! The pleadings themselves did not squarely require the production 
of the subject material in order to resolve the issue raised in the litigation. There 
is a vital distinction to be drawn here between privileged communications being 
no more than relevant and even important to the issue pleaded, and when the 
issue in a pleading cannot be resolved without recourse to privileged 
information. 


Conclusion 


The Court of Appeal in Paragon had an important opportunity to develop a rule 
of putting in issue waiver on the solid foundation of a broad fairness-based 
principle. Instead the Court chose to cut back much of the recent progress in 
this area, and without considering the merits of a broad fairness-based rule, 
decided the case by a narrow construction of existing authorities. In doing so 
the court has chosen neatness of principle and the safety of judicial conser- 
vatism over the more important goals of fairness and logical consistency of 
principle. Far from giving stability and certainty to the law, the decision in 
Paragon Finance Plc v Freshfields is likely to cause more problems in the long 
term than it solves. 


46 ibid 1630-1633; also see Developments at 1641—43. 


Marcus, ibid. 
48 Developments at 1641-1642. 
49 68 FRD 574. 


Overriding Interests: Occupation of Part of the Land 
Jonathan Hill* 


Introduction 


In Ferrishurst Ltd v Wallcite Ltd! the Court of Appeal was confronted with what at 
first sight appears to be a narrow point concerning the interpretation of section 
70(1)(g) of the Land Registration Act 1925. On further examination, however, the 
case raises more general questions conceming the ‘exigibility’2 or ‘durability’? of 
property interests. In particular, the case invites consideration of the principles 
which underpin the rules for determining whether or not an encumbrance is 
binding on the purchaser of a superior interest in the property in question. The 
Court of Appeal’s decision is given added interest by the fact that it takes a 
different approach from that provisionally recommended by the Law Commission 
in its most recent consultation document on land registration.4 

The dispute between the parties related to a single storey building which 
comprised office premises, amounting to three-fifths of the site, and an adjoining 
lock-up garage. The offices were occupied by Ferrishurst under a subunderlease 
which had been granted by Wallcite’s predecessor in title. Under the terms of the 
subunderlease Ferrishurst had an option to purchase the underlease of the whole 
site. Although freehold title to the building was registered — as were the head lease 
and the underlease — Ferrishurst failed to protect its option by an entry against the 
title of the underlessor. In due course, Wallcite acquired the freehold and the 
underlease and the question arose as to whether the option was binding on Wallcite 
as an overriding interest. At first instance, the judge dismissed Ferrishurst’s claim 
to specific performance of the option on the ground that section 70(1)(g) assisted 
Ferrishurst only in respect of the occupied part and specific performance could not 
be granted in relation to part of the building. Ferrishurst appealed. 

In moral terms Wallcite’s position was not very meritorious as, when it acquired 
the underlease, Wallcite was fully aware of the option. However, it is a truism that 
one of the purposes of the land registration system was to replace the doctrine of 
notice by a less capricious system for resolving disputes between parties with 
competing interests in land. As far as the legislative scheme is concerned, the issue 
was whether Ferrishurst could claim an overriding interest, not whether Wallcite 
had notice of Ferrishurst’s rights. More specifically, the question was whether 
Ferrishurst’s actual occupation of part of the building was sufficient to bring the 
option within the scope of section 70(1)(g) which provides protection for ‘the 
rights of every person in actual occupation of the land’. 





* Department of Law, University of Bristol. 


1 [1999] 2 WLR 667. 

2 The term is used by P. Birks, ‘Before We Begin: Frve Keys to Land Law’ in S. Bright and J. Dewar 
(eds), Land Law: Themes and Perspectives (Oxford: Oxford University Press, 1998) p 457 at p 473. 

3 See J. Hill, ‘Intention and the Creation of Proprietary Rights: Are Leases Different?’ (1996) 16 LS 
200, 202. 

4 Land Registration for the Twenty-First Century: A Consultatwe Document, Law Com. No. 254 
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The Court of Appeal’s decision 


On the face of it, Ferrishurst’s position seemed hopeless. In Ashburn Anstalt v 
Arnold it had been held by the Court of Appeal that, where an overriding interest 
is claimed under section 70(1)(g), ‘[t]he overriding interest will relate to the land 
occupied but not anything further’.° It is interesting to note that this aspect of the 
Ashburn Anstalt decision has not received much attention from commentators.’ 
Furthermore, in the Third Report on Land Registration® the Law Commission 
stated that reference to ‘land’ in paragraph (g) should be construed as being ‘to the 
land or any part thereof’? (on the authority of Hodgson v Marks!°) and the Ashburn 
Anstalt case was not cited. In the Draft Bill which forms the substance of the 
Fourth Report on Land Registration! it was proposed that what is currently 
section 70(1)(g) should encompass ‘a right of any person who is in actual 
occupation of, or of any part of, the land in which the right subsists’.!? It should be 
emphasised that this proposal was intended as a clarification of the 1925 Act, 
rather than as an amendment of substance,!3 the aim being simply to ‘state 
explicitly what is already settled by judicial decision’ .!4 

Although, in material respects, Ferrishurst Ltd v Wallcite Lid was indistinguishable 
from the Ashburn Anstalt case, the Court of Appeal declined to follow the earlier 
decision, relying on the third exception to the rule of stare decisis formulated in Young 
v Bristol Aeroplane Co Ltd!5 Robert Walker LJ, who gave the only reasoned 
judgment, concluded that, had the relevant authorities been cited in Ashburn Anstalt v 
Arnold,'6 the Court of Appeal ‘would not have decided the case as it did’ .1” 

The weakness of the decision in Ashburn Anstalt v Arnold is that it failed to draw 
the appropriate conclusion from the distinction between the rights of the occupier 
and the fact of occupation. The distinction is fundamental to the operation of 
section 70(1)(g). Within the framework of the Land Registration Act 1925, section 
70{1)(g) provides a mechanism whereby an interest in land, which is neither a 
registered estate nor an interest protected by an entry on the register, can 
nevertheless be binding upon a transferee for value of a registered estate.|8 





5 
6 [1989] Ch 1, 28 per Fox LJ (delivering the judgment of the court). 
7 


case is not cited. 
8 Law Com. No. 158 (1987) 

9 At para 2.55, p 24. 

10 [1971] Ch 892 

11 Law Com No 173 (1988). 

12 Clause 7(1\d) 

13 Law Com No 158, para 2.55, p 24 

14 Law Com No 254, para 5 70, p 98. 

15 [1944] KB 718. See the judgment of Lord Greene MR at 730° ‘The [Court of Appeal] 1s not bound to 
follow a decision of its own if it 1s satisfied that the decision was given per incuriam’. 

16 In particular, the decision of the House of Lords in Willams & Glyn’s Bank v Boland [1981] AC 487 
and the Court of Appeal’s decision in Hodgson v Marks [1971] Ch 892. 

17 [1999] 2 WLR 667, 682. It is well established that a decision given in ignorance of a case which 
would have been binding on the court is given per mcuriam: R. Cross and J.W. Hams, Precedent m 
English Law (Oxford: Clarendon 4th ed, 1991) p 149. 

18 Land Registration Act 1925, ss 20(1), 23(1). 
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Although the effect of section 70(1)(g) is often to give overriding status to rights of 
occupation, it must be remembered that section 70{1)(g) does not protect rights of 
occupation as such; rather actual occupation is the mode by which the rights of the 
occupier are protected against a purchaser of the land. As Lord Wilberforce 
explained in Williams & Glyn’s Bank v Boland: 


In the case of registered land, it is the fact of occupation that matters. If there is actual 
occupation, and the occupier has rights, the purchaser takes subject to them. If not, he does 
not. No further element is material. 19 


The Boland case did not deal with the situation where a person claiming an 
overriding interest is in occupation of only part of the registered land. This 
question was, however, touched on, albeit obiter, in Hodgson v Marks.” During 
the course of his judgment, Russell LJ (with whom the other members of the Court 
of Appeal agreed) stated that the judge at first instance had relied upon the correct 
conclusion that ‘the land’ in section 70(1)(g) includes ‘part of the land’.2! Robert 
Walker LJ considered that the principles which emerge from the Boland case and 
Hodgson v Marks, neither of which had been cited in Ashburn Anstalt v Arnold, 
combine to produce the following proposition of law: 
a person in actual occupation of a part of the land comprised in a registered disposition can 
enforce against the new registered proprietor any overriding interest which he has either in 
the land, or a part of the land, occupied by him or the remainder, or part of the remainder, of 
the land comprised in the registered disposition in question.” 
Accordingly, once Ferrishurst had established that it was in actual occupation of 
land comprised in Wallcite’s registered title, Wallcite’s underlease was subject to 
Ferrishurst’s rights in the land, regardless of the fact that those rights extended 
beyond the occupied land. 


The Law Commission’s provisional recommendation 


While the analysis in Ferrishurst Ltd v Wallcite Ltd is convincing it seems that 
Robert Walker LJ’s judgment may not be the last word on the question. In its 
recent consultation document on land registration, the Law Commission has 
provisionally decided not to follow the approach advocated in its reports dating 
from the 1980s. Although, in its Third Report on Land Registration, the Law 
Commission suggested that ‘a provision relating or restricting the occupier’s 
overriding rights to his or her unit of occupation within the land comprised in a 
registered title would inevitably introduce complexities’,” the most recent report 
provisionally proposes that ‘where someone is in actual occupation of part of the 
land but they have rights over the whole of the land purchased, their rights 
protected by actual occupation should be confined to the part which they 
occupy’.24 No reason is given for this provisional recommendation; the report 
neither explains why the practical concerns raised in the earlier report are no longer 
relevant nor suggests how the provisional recommendation would give effect to the 
principle underlying section 70(1)(g). 


19 [1981] AC 487, 504. 

20 [1971] Ch 892. 

21 At 931. 

22 [1999] 2 WLR 667, 682. 

23 Law Com No 158, para 2.55, p 24. 
24 Law Com No 254, para 5.70, p 98. 
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Durability: the underlying principles 


Where an owner of property (O) creates a lesser property interest (an 
encumbrance) in favour of another person (E) and then sells the property to a 
third party (P), the question arises as to whether E’s interest is binding on P. In 
broad terms, there are four different principles which the law employs to determine 
the durability of encumbrances: the temporal principle (ie P is bound by E’s 
interest because it existed prior to the purchase); the knowledge principle (ie P is 
bound by E’s interest because he knew of its existence prior to the purchase); the 
publicity principle (ie P is bound by E’s interest — whether or not he actually knew 
of it — because it was publicised prior to the purchase and, therefore, he ought to 
have known about it); the overreaching principle (ie P takes free from E’s interest 
which is translated into the proceeds of sale paid to O). Of course, some of these 
principles have more traditional labels or formulations. The temporal principle is 
the foundation of two important property slogans: ‘legal interests bind the whole 
world’ and ‘where the equities are equal the first in time prevails’. The equitable 
doctrine of notice embodies aspects of the knowledge principle (actual notice) and 
the publicity principle (constructive notice). Although registration regimes might 
sometimes be presented as based on the knowledge principle,” they are better 
explained by the publicity principle. 

It is not the aim of the current discussion to undertake an evaluation of the four 
principles and to seek to determine their proper scope of operation. It is, however, 
worth stopping to consider which principle furnishes the solution to a case like 
Ferrishurst Ltd v Wallcite Ltd and to ask whether the identification of the 
applicable principle helps to evaluate the different approaches advocated by Robert 
Walker LJ, on the one hand, and the Law Commission (as evidenced by their 
recent consultation document), on the other. 


The role of section 70(1)(g) 


Counsel for Wallcite argued that if occupation of only part of the registered land 
were sufficient to confer overriding status on the occupier’s rights, absurd results 
would follow. It would mean that a tenant in occupation of a flat in the Barbican 
who happened to have an option to purchase the freehold of the whole Barbican 
estate would be able to enforce the option against a purchaser of the freehold even 
though the option was not noted on the register. It is far from clear why this outcome 
should be regarded as absurd. A purchaser of registered land who is aware that the 
land, or part of it, is occupied has a choice between two courses of action. The first, 
which is implicitly endorsed by the terms of section 70(1)(g) itself, involves a 
prospective purchaser in making further enquiries of the occupier? to discover what 
rights in the land, if any, are claimed. If enquiries are made, any rights which the 
occupier fails to disclose do not enjoy overriding status under paragraph (g). 
Alternatively, the purchaser may dispense with further enquiries and take the risk of 
there being overriding interests of which he is unaware, ‘prefer[ring] to rely on his 
rights against the vendor, who would presumably not be impecunious’.# 





25 See, for example, Law of Property Act 1925, s 198(1) which provides that registration under the Land 
Charges Act 1972 ‘shall be deemed to be actual notice’. 

26 Para (g) includes the following proviso: ‘save where enquiry 1s made of such person [ie, the person in 
actual occupation] and the nghts are not disclosed’ 

27 Hodgson v Marks [1971] Ch 892 (CA). 

28 [1999] 2 WLR 667, 681 per Robert Walker LJ. 
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Superficially, overriding interests within the registered land system have a role 
similar to that played by legal interests in relation to unregistered land” in that they 
are binding on a purchaser of registered land even if they are not entered on the 
register. Section 70(1)(k), for example, is a straight application of the temporal 
principle: a lease granted for a term not exceeding 21 years binds a transferee for 
value of a registered estate simply on the basis that it was created before the 
disposition through which the transferee claims his interest. It would, however, be 
wrong to seek to explain all overriding interests by reference to the same basic 
principle. It has often been noted that section 70(1)(g) is a statutory reflection of 
the rule in Hunt v Luck* — which laid down that, prior to 1926, a purchaser of 
unregistered land had constructive notice of the rights of persons in actual 
occupation of the land. In Ferrishurst Ltd v Wallcite Ltd Robert Walker LJ, while 
recognising that the positions in registered and unregistered land are different, 
drew attention to the fact that the function of overriding interests under section 
70{1)(g) is comparable to that of constructive notice in unregistered convey- 
ancing.*! In effect, section 70(1)(g) and the doctrine of constructive notice are to be 
seen as examples of the publicity principle at work. This is not to say that, within 
the registered land framework, section 70(1)(g) implements the publicity principle 
as smoothly as it might; one of the perceived injustices of the current law is that a 
purchaser of registered land may be bound by the interest of a person in actual 
occupation notwithstanding the fact that his occupation is, in practical terms, 
undiscoverable.32 

In its recent consultation document, the Law Commission’s provisional 
recommendation is that the role of actual occupation in registered land should be 
more closely linked to the publicity principle. Although the Law Commission 
supports the idea that an occupier should not be required to take further steps to 
protect his property rights,>3 it considers that overriding status should not be 
conferred on the rights of a person whose occupation is not discoverable by a 
purchaser who inspects the land and makes reasonable enquiries. Accordingly, it 
provisionally recommends that a person should be regarded as being in actual 
occupation of land only if ‘they [are] physically present on the land and their 
occupation [is ...] apparent on a reasonable inspection of the land.’35 

Although the parallel should not be pushed too far, the role of actual occupation 
within the registered land system is not wholly unlike that played by an entry on 
the register; its function is to publicise the existence of adverse rights.> Neither an 
entry in a public register nor occupation of land gives a potential purchaser actual 
notice of encumbrances affecting the land. To discover what adverse rights will be 


29 As pointed out in Sir Robert Megarry and H.W.R. Wade, The Law of Real Property (London: Stevens, 
Sth ed, 1984) p 204: “Most overriding interests, though by no means all, are legal rights’. The principle 
that legal interests bind the whole wodd is subject to an exception: a puisne mortgage (ie a legal 

of unregistered land not protected by deposit of title deeds) binds a purchaser of the land, or 


31 [1999] 2 WLR 667, 681. 

32 See, for example, Kling v Keston Properties Ltd (1983) 49 P&CR 212, 222 per Vinelott J. 

33 Law Com No 254, para 4.10, p 55. 

34 ibid para 4.13, p 56. 

35 ibid para 5.75, p 100. 

36 For a discussion of ‘publicity’ as a general principle see W. Mincke, ‘General Principles of Property 
Law: A Traditional Continental View’ in P. Jackson and D.C. Wilde (eds), The Reform of Property 
Law (Aldershot: Ashgate, 1997) p 197 at pp 203-206 and 213-215 
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a burden against his title the prospective purchaser is expected to search the 
register and inspect the land. Of course, from the point of view of publicity, an 
entry on the register is much more explicit than actual occupation of the land since 
the register reveals the precise nature of the encumbrance which is protected by the 
entry. The same cannot be said of actual occupation of the land; someone 
inspecting the land cannot determine from the fact of occupation what rights in the 
land, if any, are enjoyed by the occupier. Nevertheless, actual occupation (as long 
as it is apparent) both alerts a purchaser to the possibility of there being 
encumbrances and provides the purchaser with a means of discovering whether or 
not encumbrances exist and, if they do, their precise nature. 


Conclusion 


There are two different types of case involving claims to an overriding interest 
based on actual occupation of part of the land comprised in the purchaser’s 
registered title. The first is where the rights, which are claimed to be overriding, 
extend only to the occupied part (such as where an equitable tenant of a flat seeks 
to establish the overriding status of his equitable lease on the basis of his 
occupation of the flat). In this type of case, it is obvious that any overriding interest 
based on occupation will extend only to the occupied land. Ferrishurst Lid v 
Wallcite Ltd is, however, an example of a different type of case which arises where 
a person claims an overriding interest in relation to a plot of land, although he is in 
actual occupation of only part of it. From the point of view of principle, the fact 
that, in the first type of case, the land in which the overriding interest subsists is 
coterminous with the land occupied by the claimant should not necessarily mean 
that, as regards cases in the second category, an overriding interest, once 
established, should be restricted to the occupied land. 

When the function which actual occupation plays within the registered land 
system is considered, the decision in Ferrishurst Ltd v Wallcite Ltd is preferable to 
Ashburn Anstalt v Arnold and the approach advocated in the Law Commission’s 
recent consultation document. This is clearly illustrated by Robert Walker LJ’s 
consideration of Hodgson v Marks.3’ The defendant, an elderly woman, made a 
voluntary transfer of her house, title to which was registered, to her lodger. The 
lodger subsequently sold and transferred the registered estate to the plaintiff. It was 
held that the defendant was in actual occupation of the whole house and that her 
interest, as beneficiary under a resulting trust, was overriding. However, as Robert 
Walker LJ pointed out: 


It would be surprising if there would be a different result merely because one room in the 
house had been occupied not by a lodge, but by a weekly tenant who had exclusive 


occupation of it.38 


In a case like Ferrishurst Ltd v Wallcite Ltd it is hard to see what justification there 
can be, in policy terms, for drawing a distinction between occupation of the whole 
of the land in question and occupation of part of it. According to the scheme 
provisionally recommended by the Law Commission, protection under section 
70(1)(g) should depend on actual occupation being apparent. Within such a 
framework, occupation of a part of the land, no less than occupation of the whole, 
alerts a prospective purchaser to the possible existence of adverse rights and invites 





37 [1971] Ch 892 (CA). 
38 [1999] 2 WLR 667, 678. 
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the making of further enquiries. The Law Commission’s provisional proposal to 
limit overriding interests based on occupation to the occupied land seems to repeat 
the error made by the Court of Appeal in the Ashburn Anstalt case — namely, a 
failure to distinguish the rights of the occupier from their mode of protection (ie, 
the fact of occupation). It is to be hoped that the Court of Appeal’s decision in 
Ferrishurst Ltd v Wallcite Ltd will encourage the Law Commission to reconsider 
its position. 


Judicial Bias and Disqualification after Pinochet (No. 2 ) 
Kate Malleson* 


On 25 November 1998 the House of Lords ruled that the former head of state of 
Chile, General Augusto Pinochet, did not enjoy immunity for arrest and extradition 
in relation to crimes against humanity allegedly committed whilst in office.! At the 
start of that hearing, the Court gave permission for Amnesty International (AD to 
act as interveners in the case. After judgment was given it became known that one 
of the five judges, Lord Hoffman, was an unpaid director and chairperson of 
Amnesty International Charity Limited (AICL), an organisation set up and 
controlled by AI and that his wife was employed by AL On the basis of this 
information, General Pinochet applied to the House of Lords to set aside its earlier 
decision on the grounds that the links between Lord Hoffmann and AI had not been 
declared and were such as to give rise to the appearance of possible bias.” In 
December 1998 a newly constituted panel of five law lords held unanimously that 
the relationship between AI and Lord Hoffmann was such that he was 
automatically disqualified from hearing the case and the judgment could not stand. 

Although the House of Lords’ decision to set aside one of its own judgments was 
unprecedented, this aspect of the case occupied little of the court’s time.’ It was 
agreed by all five judges, and conceded by the respondents, that the law lords had 
the inherent jurisdiction to overturn the original decision on the basis that the order 
was improperly made.* The arguments presented were therefore confined to 
whether or not the failure of Lord Hoffmann to disclose his involvement with 
AICL was such as to require that the decision should be set aside. 


* Law Department, London School of Economics and Political Science 


1 [1998] 3 WLR 1456, [1998] 12 CL 210. 
2 R v Bow Street Metropolitan Stipendiary Magistrate and others ex parte Pinochet Ugarte (No 2) 
[1999] All ER 577. 
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The development of the law on judicial disqualification 


The two fundamental and related principles upon which the law on disqualification 
rests are that no-one should be a judge in his own cause’ and Lord Hewart’s 
famous dictum in R v Sussex Justices, ex parte McCarthy that ‘justice should not 
only be done but should manifestly and undoubtedly be seen to be done’.® At a 
minimum these principles require that if a judge is a party to an action he is held to 
be a judge in his own cause and disqualified from sitting. The disqualification is 
said to be automatic, not in the sense that a judge must always recuse herself, since 
it is clear that if a judge discloses that relevant relationship and there is no 
objection by the parties, she may still sit. The automatic disqualification arises only 
if there is no disclosure and the decision is subsequently challenged on the grounds 
of bias, in which case there is no need to inquire into whether there was a 
likelihood or suspicion of bias. The mere fact that the relationship was not 
disclosed means that justice has not seen to be done and the judgment cannot 
stand. 

From this baseline, clearly established in the last century, the application of these 
two principles has expanded to encompass the situation in which a judge is not a 
party to the action but has an interest in its outcome. The case law distinguishes 
between pecuniary interests and other interests. The first category is treated in the 
same way as if the judge were a party to the action and the disqualification is 
automatic.® The second, for example where a judge has some personal affiliation 
which links him to the interests of one of the parties, requires some further 
investigation into whether the interest might have raised a suspicion about his 
impartiality. 

A consistent feature of all these cases is that the courts have been at pains to 
stress that whatever the form of interest or relationship, whether it involves 
automatic disqualification or not, there is no need to show actual bias on the part of 
the judge. Nor is it a defence for the judge to demonstrate his actual impartiality. 
This approach is usually justified by the courts in terms of expediency; that it is not 
feasible to investigate the state of mind of adjudicators since such investigation 
might breach the confidentiality of the decision-making process and also because 
the bias might be unconscious and therefore undetectable. The effect of the rule is 
that whatever the actual state of mind of the decision-maker, where there is an 
interest it must be disclosed, and unless waived by the parties, the judge must step 
down from the case. 


‘Real danger/likelihood’ versus ‘reasonable suspicion’ 


Thus far, the law is relatively clear. The confusion arises over the question of what 
test the court should apply when deciding whether or not to overturn a previous 
decision in cases where there has been non-disclosure of a non-pecuniary interest 
so that disqualification is not automatic. In a long line of criminal cases the 
application of the well-established principles underlying judicial disqualification 


Per Lord Campbell ın Dimes v Proprietors of Grand Junction Canal (1852) HL Cas 759. 

[1924] KB 256, 259. 

See the observation of Lord Widgery CJ in R v Altrincham Justices, ex parte Pennington [1975] 1 QB 
549, 552. 

R v Rand (1866) LR 1 QB 230; London and North-Western Railway Co v Lindsay (1858) 3 Macq 99, 
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has been confused and contradictory.” Two conflicting tests have been used to 
determine whether or not the judge was disqualified. The first, as illustrated by 
Lord Devlin in Barnsley, requires there to be a ‘real likelihood’ or ‘real danger’ of 
bias: 


We have not to inquire what impression might be left on the minds of the present applicants 
or on the minds of the public generally. We have to satisfy ourselves that there was a real 
likelihood of bias: not merely satisfy ourselves that that was the sort of impression that 
might reasonably get abroad. 


The second test, as illustrated by Lord Denning MR in Metropolitan Properties, 
requires that there should be ‘a reasonable apprehension or suspicion of bias on the 
part of a fair-minded and informed member of the public’: 


In considering whether there was a real likelihood of bias the court does not ... look to see if 
there was a real likelihood that he would or did in fact favour one side at the expense of the 
other. The court looks at the impression which would be given to other people....the reason is 
plain enough. Justice must be rooted in confidence: and confidence is destroyed when right- 
minded people go away thinking: ‘The judge was biased’.!! 


In 1993, in the case of Gough, which involved an allegation of jury bias, Lord 
Justice Farquharson expressed the view that it was difficult to discover any basis 
on which the two lines of authority could live together.'* The Court did, however, 
identify some distinction in the application of the tests between cases involving 
juries and magistrates. It applied the ‘real danger’ test on the basis that this was 
most often applied to cases involving juries.'? When the case reached the House of 
Lords, Lord Goff noted that the decision in Metropolitan Properties had left a 
legacy of some confusion behind it, as a result of which there was a compelling 
need for the House of Lords to extract from the authorities some ‘readily 
understandable and easily applicable principles’.'* In attempting to do so, the law 
lords dismissed the notion that there might be different approaches for different 
tribunals and sought to establish one test to be applied to all cases of apparent bias, 
whoever the decision-maker.'* Lord Goff rejected the ‘reasonable man’ test on the 
grounds that in such cases the court ‘personifies the reasonable man’. He 
concluded that the question for the court was whether: 


... there is a real danger of bias on the part of the relevant tribunal in question in the sense 
that he might unfairly regard ... with favour or disfavour, the case of a party to the issue 
under consideration by him.’® 


9 Described by Lord Goff as ‘not only large in number but bewildering m effect’, R v Gough [1993] AC 
659. 

10 R v Barnsley Licensing Justices, ex Parte Barnsley and District Licensed Victuallers’ Association 

[1960] 2 QB 167 at pp. 186-187. R v Box [1964] 1 QB 340; R v Sawyer (1980) 71 Cr App R 283; Rv 

Spencer [1987] AC 128; R v Gough [1993] AC 646. 

Metropolitan Properties Co (FGC) Ltd v Lannon [1969] 1 QB 577 at p 599. The ‘reasonable 

suspicion’ approach has been consistently followed m Australia and New Zealand, most recently in R 

v Altrincham Justices, ex Parte N Pennington [1975] QB 549, R v Liverpool City Justices, ex Parte 

Topping [1983] 1 WLR 119; R v Mulvihill [1990] 1 WLR 438; Webb v The Queen (1994) 181 CLR 

41. See L Bing, ‘Curing Bias in Crimmal Trials — the Consequences of R v Gough’ (1998) Cr LR 

148-149. This approach was adopted by the courts in Scotland: Bradford v McLeod 1986 SLT 244, 

247, Law v Chartered Institute of Patent Agents [1919] 2 Ch 276, 279. 

12 R v Gough [1993] AC 646 at 654. 

13 ibid at 655. 

14 ibid at 667 and 659. 

15 Be ean partially muocesstul (see, Big. T above); 

16 at 670. 


11 


© The Modem Law Review Limted 2000 121 


The Modern Law Review [VoL 63 


The following year, the ‘real danger’ test was applied by the Court of Appeal in the 
case of jPatlagio, and the Court concluded that the law had now been settled by 
Gough." 

Had the House of Lords in Pinochet (No 2) followed the reasoning in Gough its 
approach would have been as follows. The first question for the court would have 
been whether Lord Hoffmann was a judge in his own cause by virtue of being a 
party to the action; if so, disqualification would be automatic. If not a party, the 
court would go on to consider whether he had an interest in the case. If so, the 
outcome would depend on the nature of the interest. If it was pecuniary, he would 
again be automatically disqualified. If, on the other hand, it found that he had a 
non-pecuniary interest the court would be required to consider whether there was a 
‘real danger’ that the interest might have affected his impartiality. 


The court’s approach to disqualification in Pinochet (No 2) — 
extending the category of automatic disqualification 


In line with the Gough approach, the House of Lords first addressed itself to the 
question of whether Lord Hoffmann was a party to the case by considering the nature 
of his relationship with AL Lord Browne-Wilkinson concluded that since AICL was 
wholly owned and controlled by AI, the two bodies were effectively one. However, 
he held that although the relationship between AI and Lord Hoffmann was close, it 
was not sufficient to establish that he was a party to the action: ‘Close as these links 
are, I do not think it would be right to identify Lord Hoffman personally as being a 
party to the appeal’.!® The court then went on to consider whether the connection 
between Lord Hoffmann and AI constituted an interest in the outcome of the 
proceedings and unanimously found that the duration and proximity of the relation- 
ship was sufficient to establish an interest. Since the nature of Lord Hoffmann’s 
interest was not pecuniary, the question of automatic disqualification would not, on 
the face of the authorities, arise. Indeed, counsel for Senator Pinochet did not put the 
case on that basis, arguing instead, that the grounds for the disqualification were 
either that there was a ‘real danger’ or a ‘reasonable suspicion’ of bias." 

The law lords, however, decided that in the ‘very unusual circumstances’ of the 
case, Lord Hoffman’s non-pecuniary interest should give rise to automatic dis- 
qualification.” Lord Browne-Wilkinson expressed the view that once the 
undisclosed interest was shown, disqualification followed: ‘without any 
investigation into whether there was a likelihood or suspicion of bias’. He held 
that the mere fact of Lord Hoffman’s non-pecuniary interest in the case was 
sufficient to disqualify him unless he has made sufficient disclosure.” His 
reasoning for the decision to expand the category of cases in which automatic 
disqualification arises to include non-pecuniary interests was based the need to 
uphold absolute impartiality: 

If the absolute impartiality of the judiciary is to be maintained, there must be a rule which 

automatically disqualifies a judge who is involved, whether personally or as a Director of a 

company in promoting the same causes in the same organisation as is a party to the suit’. 





17 R v Inner West London Coroner Ex Parte Dallagio [1994] 4 All ER 139 CA at 150. 
18 Above n 2, per Lord Browne-Wilkinson at 587. 

19 ibid at 585. 

20 ibid at 588. 

21 bid at 587. 

22 ibid at 588. 


122 © The Modem Law Review Limited 2000 


January 2000] Pinochet (No. 2) 


The justification put forward by Lord Hutton for the expansion of the category 
rested squarely on the grounds of public confidence: 


I am of the opinion that there could be cases where the interest of the judge in the subject 

matter of the proceedings arising from his strong commitment to some cause or belief or bis 

association with a person or body involved in the proceedings could shake public confidence 

in the administration of justice as much as a shareholding. ..7 
In reaching this decision the court rejected the approach taken in Gough that there 
was: ‘no rule, as there is in the case of a pecuniary interest, that the possession of [a 
non-pecuniary interest] automatically disqualifies the member of the tribunal from 
sitting’.”* By expanding the type of case which attracts automatic disqualification 
in this way, the court also chose to ignore the restriction set out by Lord Woolf 
that: 

the only special category of case in which it is unnecessary to inquire whether there was any 

real likelihood of bias, related to circumstances whether a person acting in a judicial 

capacity has a direct pecuniary interest in the outcome of the proceedings ... The court 
should hesitate long before creating any other special category since this will immediately 
create uncertainty as to what are the parameters of that category and what is the test to be 
applied in that case of that category. The real danger test is quite capable of producing the 
right answer and ensures that the purity of justice is maintained across the range of situations 
where bias may exist.” 
Without addressing the reasons given by Lord Woolf for that warning, Lord 
Browne-Wilkinson rejected the restriction in Gough on extending the category of 
automatic disqualification on the grounds that: ‘there is no good reason in principle 
for so limiting automatic disqualification’. He expressed the view that the 
distinction between pecuniary and non-pecuniary interests was a fine one, which, if 
perpetuated, might undermine Lord Hewart’s famous dictum that justice should be 
seen to be done. 

Having determined that Lord Hoffmann’s interest gave rise to an automatic 
disqualification, the court was not required to decide between applying the ‘real 
danger’ or ‘reasonable suspicion’ test. Nevertheless, Lord Browne-Wilkinson 
expressed his clear dissatisfaction with the decision in Gough, pointing to the fact 
that successive Canadian, Australian and New Zealand cases had refused to apply 
the ‘real danger’ test, and drawing attention to the view expressed by the court in 
Dallaglio that it impinged on Lord Hewart’s dictum.”® 


Implications of the decision 


Uncertainty 

By expanding the automatic disqualification in this way and casting doubt on the 
continuing authority of the Gough ‘real danger’ test, the House of Lords has 
increased uncertainty in relation to an aspect of disqualification which had long 
been settled and added once more to the confusion in an area in which some degree 
of certainty had recently been established. Nor can this change be justified as 
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necessary in order to achieve justice in the light of the particular facts of the case 
since the same result could have been achieved within the existing rules. Despite 
the unusual nature of the case, the real danger test would, as Lord Woolf predicted 
in Gough, have been quite wide enough to ‘produce the right answer’ in the 
Pinochet (No 2) case. The nature of the relationship between Lord Hoffmann and 
AI as set out in the judgment was sufficiently close to allow the law lords to 
conclude that there was a ‘real danger’ of bias without in any way straining the 
facts or their application. Alternatively, the court could have rejected the Gough 
test and applied the more stringent ‘reasonable suspicion’ test as courts in Australia 
and New Zealand Canada and the US have done.” This approach would have had 
the advantage of bringing the law into line with other common law jurisdictions 
and ensuring that the Hewart dictum was strictly applied. Either way, the automatic 
disqualification category would have retained its limited scope and the House of 
Lords would have given a clear ruling between the two tests. 

One way in which the judgment seeks to minimise the effects of the confusion is 
to play down the difference between the two tests: “Their application by the 
appellate courts ... is likely in practice to lead to results which are so similar as to 
be indistinguishable’~” This view is not, however, supported by the case law which 
suggests that the application of the different tests, does, in practice, lead to very 
different results. In Dallaglio, for example, Simon Brown LJ suggested that the 
implication of the ‘real danger’ test was to move the question away from the 
appearance of bias: 

It will be seen, therefore, that by the time the legal challenge comes to be resolved, the court 

is no longer concerned strictly with the appearance of bias but rather with establishing the 

possibility that there was actual although unconscious bias.*? 
Similarly, Sir Thomas Bingham concluded that the effect of applying the ‘real 
danger’ test was that Lord Hewart’s dictum seemed to be no longer good law.” 
Both these comments suggest a substantive difference between the tests which will 
result in different outcomes in many cases. 


Involvement of judges in public life 


It was suggested in argument in court as well as by judges, lawyers and the media 
in response to the decision, that one consequence of setting aside the earlier 
decision would be that judges would be unable to sit on cases involving charities 
with which they were involved.” Lord Browne-Wilkinson in his judgment clearly 





29 See above n 10 for Australian and New Zealand authonties. In Canada the ‘reasonable suspicion’ test 
has algo been consistently apphed: Sziard v Szasz [1965] SCR 3 at 4; Committee for Justice and 
Liberty v National Energy Board [1978] 1 SCR 369; RDS v The Queen [1997] 3 SCR 484. Following 
this caso law, the recently published Ethical Principles for Judges has incorporated this approach: 

Judges should disqualify themselves in any case in which they believe that a reasonable, fair 
mmnded and informed person would have a reasoned suspicion of conflict between a judge's 
personal interest ... and a judge's duty (ch para e). 
Similarly the US American Bar Association Judicial Code of Conduct states that: “A judge shall 
disqualify himself or herself in a proceeding in winch the judge's impartiality might reasonably be 
questioned.’ (Cannon 3E, 1998 Code). 

30 Above n 2, at 595 per Lord Hope. 

31 Above n 17, at 152. 

32 ibid at 162. 

33 ‘Judge's lapse could lead to bench vetting’ The Times, 18 December 1998. 
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anticipated such concerns and rejected this view.** He stressed that the facts of the 
present case were exceptional because first, AI was a party to the appeal, second, 
AI was joined in order to argue for a particular result and third, the judge was a 
director of a charity closely related to AI and sharing its objectives: 

Only where a judge is taking an active role as trustee or director of a charity closely allied to 

and acting with a party to the litigation should a judge normally be concemed either to 

recuse himself or disclose the position to the parties. 
To date, such circumstances are indeed exceptional. But they are less likely to 
remain so in the future as the range and number of high profile human rights cases 
coming before the higher courts grows after the implementation of the Human 
Rights Act 1998. In such cases it is quite possible that charitable organisations as 
Al, JUSTICE, Liberty, the Howard League, NACRO and others may be parties or 
be ‘allied to and acting with’ a party to litigation or seek to be joined as interveners 
and be arguing for a particular result. If so, then senior judges who are directors or 
trustees of such organisations will be automatically disqualified from sitting. In 
anticipation of this development judges may decide to limit their involvement with 
organisations which may become parties or interveners in human rights cases. If 
so, this would be a serious loss both for the promotion of human rights and for the 
intellectual and ethical calibre of the bench. 


Relationship between disclosure, waiver and disqualification 


If the decision does lead to a great tendency for judges to disclose all interests 
which may have a bearing, however indirect, on the case, clearer rules will be 
needed on the relationship between disclosure, waiver and disqualification. From 
the Pinochet (No 2) judgment it is clear that disclosure followed by waiver is 
regarded as the practical solution to the problem of expanding the category of 
automatic disqualification interests. Lord Hope relied on the judgment of Lord 
Buckmaster in Sellar: 
In practice, the difficulty [of disqualification for bias] is one easily overcome, because, 
directly the fact is stated, it is common practice that counsel on each side agreed that the 
existence of the disqualification shall afford no objection to the prosecution of the suit and 
the matter proceeds in the ordinary way...?” 
Although the judgment does not explicitly confirm that if Lord Hoffmann had 
disclosed his interest and there had been no objection from the parties, he could 
have continued to sit, this would appear to be the case. There is no suggestion in 
the judgment or the authorities that there are any interests which are so intimate 
that they cannot be waived by the parties. This position, if correct, is irreconcilable 
with the rationale behind the decision to extend the category of automatic 
disqualification in Pinochet (No 2) as being the need to maintain public confidence 
in the administration of justice.” It is quite possible to imagine a situation in which 
a judge discloses an interest which is waived by the parties in circumstances in 
which a reasonable observer would have regarded that justice is not being seen to 








34 Above n 2, at 589. 

35 ibid at 589. 

36 See also Ethical Principles for Judges, ch 6 para C which streased the benefits for the community and 
the judiciary of judges being active in other forms of public life. 

37 Above n 2, at 593. 
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be done. This might arise either because the parties have other reasons for wishing 
the trial to proceed before that particular judge or because counsel may be under 
pressure ‘to consent or to risk being seen as a trouble maker’ .?? 

In Canada, the newly drafted Canadian Ethical Principles for Judges has sought 
to address this problem. It proposes that where a judge has a potential interest, she 
should make the decision as to whether or not to recuse herself without inviting the 
consent of counsel, perhaps in consultation with judicial colleagues. If they 
conclude that no ‘reasonable, fair minded and informed person, considering the 
matter, would have a reasoned suspicion of a lack of impartiality’ the matter should 
proceed before the judge. Only if the judge remains uncertain as to whether or not 
that test is satisfied should she disclose the interest and invite submissions from 
counsel; the purpose being not to seek permission of the parties to continue but to 
obtain assistance.“ This question of how potential bias should be identified and 
considered was addressed by Lord Irvine in an open letter to Lord Browne- 
Wilkinson written in response to the Pinochet (No 2) judgment. He suggested that 
the decision-making process should be a collective one addressed by the panel of 
judges before hearing each case and that responsibility for ensuring that a judge 
who had a conflict of interest did not sit should be that of the law lord in the 
chair. 


Conclusion 


The international interest attracted by the Pinochet (No 2) case drew 
unprecedented attention to the issue of judicial disqualification. Yet it is not right 
to regard it, as some have done, as an aberration. Lord Irvine, for example, 
commented that: ‘it had never happened before this century and J don’t think it will 
happen again in a hundred years.” While he may be right that the House of Lords 
will not feel it necessary to set aside one of its decisions on the grounds of bias in 
the near future, it is unlikely that the problems of bias, disclosure and 
disqualification raised in Pinochet (No 2) will disappear. As the law-making and 
policy-making role of judges grows there is a real danger that the current 
arrangements will give rise to similar problems in future cases. Indeed, at the time 
of writing, five cases in which judicial bias is alleged have already reached the 
Court of Appeal. These cases have been listed together in order to allow the court 
to adopt a coherent approach to this issue and to provide some guidance for judges 
in the future. The Lord Chancellor has also indicated that guidelines, as exist in 
many other countries, will be formulated by his department to assist the judges. 
Though the demands of judicial independence would be better met if this task were 
left to the Lord Chief Justice, this move is clearly a step in the right direction to 
prevent a recurrence of this type of case and to achieve an appropriate balance 
between justice being done and being seen to be done without driving judges to 
withdraw from all activities which might touch on the subject matter before the 
courts. 

The failure by Lord Hoffman to disclose his interest in AI was a reflection of the 
fact that English judges, individually and collectively, are not used to having their 
interests scrutinised. As the subject matter of cases coming before the higher courts 





39 Commentaries on Judicial Conduct, Canadian Judicial Council, Ottawa. p 74. 
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becomes more politically controversial and attracts greater public attention, judges 
will need to develop a keener awareness of the political implications of their 
activities, views and beliefs both on and off the bench. To do this they will require 
the assistance of more formalised procedures and rules. The current confusion and 
inconsistencies in the law compounded by the Pinochet (No 2) judgment does not 
provide an adequate basis for judges to deal with potential problems of bias other 
than by a crude ‘better safe than sorry’ approach which may be most easily served 
by withdrawing further from public life. A retreat by judges from participation in 
the promotion of human rights would be an ironic legacy of a case which is widely 
regarded as having established a new role for the courts in the enforcement of 
international human rights law. 


Postscript 


On November 17th 1999 the Court of Appeal gave judgment in five cases which 
involved claims of judicial bias and which were heard together by the Lord Chief 
Justice, the Vice Chancellor, and the Master of the Rolls. The court confirmed 
the decision in Pinochet (No. 2) extending the automatic disqualification category 
to a limited class of non-financial interests but stressed that further extension 
would be undesirable: ‘unless such extension were plainly required to give effect to 
the important underlying principles upon which the rule is based’. The ‘real 
danger’ test approved in Gough was also confirmed as binding, and applying that 
test the court dismissed four of the five cases on the grounds that the alleged 
judicial interest was too tenuous to raise a real danger of bias. The overall effect of 
the judgment is to be welcomed as going some way to mitigating the confusion 
produced by Pinochet (No. 2) in relation to the law on judicial disqualification and 
re-establishing a degree of clarity in this area. 

In an attempt to offer some guidance on the possible effects of different 
categories of interests the court held that no judge should ever be expected to 
recuse herself or himself on fundamental grounds such as religion, ethnic or 
national origin, gender, age, class, means or sexual orientation. Nor, in normal 
circumstances, would a range of other experiences and interests be relevant, 
including social or educational background, previous political affiliations, 
membership of charitable or social bodies, masonic associations, previous 
decisions or extra-curricular utterances. In contrast, a close personal connection 
between the judge and a member of the public involved in the case or the previous 
expression of strong views about something connected to the case were cited as 
examples of circumstances in which a real danger of bias might arise. Applying the 
second of these categories the court upheld the appeal in the case of Timmins v 
Gormley on the grounds that the judge’s critical views on insurance companies in 
personal injury cases expressed in legal journals gave rise to such a danger. 

The articulation of the possible effect of these different types of interests 
represents an important step in formalising the rules on disqualification and 
providing much-needed assistance to judges and litigants. While the categories of 
interests set out are not definitive, their articulation is likely to achieve the implicit 
aim of the court by cutting down the flow of new cases prompted by the decision in 
Pinochet (No. 2) based on speculative or tenuous allegations of judicial bias. 





43 Locabail (UK) Ltd v Bayfield Properties Ltd, and anr; Locabail (UK) Ltd v Waldorf Investment 
Corporation and others; Timmins v Gormley: Willams v HM Inspector of Taxes; R v Bristol Betting 
and Gaming Licensing Committee ex parte O'Callaghan, The Times, 19 November 1999. 
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Taking Nazi Law Seriously 
Laurence Lustgarten* 


Michael Stolleis, The Law Under the Swastika: Studies on Legal History in 
Nazi Germany, trans. by Thomas Dunlap, Chicago and London: University of 
Chicago Press, 1998, xvi + 263 pp, hb £30.00. 


For the average person in the English-speaking world, the image of Nazi rule, even 
before the extermination policy that emerged during the Second World War, is that 
of violence and dictatorship. Hitler is usually described as ‘seizing power’, despite 
the fact that he became Chancellor through constitutional means and with the 
backing of the right wing of German politics, which preferred his programme of 
destruction of the Republic rather than ally with its supporters of the centre or left. 
The image of unremitting and mindless barbarism has been a serious obstacle to 
understanding how the Nazis actually governed Germany, and how they did so 
with the strong support of many professional groups: above all, administrative 
officials, professors, lawyers, and judges. There is an important parallel with our 
understanding of the attempted destruction of the Jews. The emotionally-charged 
insistence on the uniqueness of the Holocaust which has dominated academic and 
popular discussion since 1945 has blinded us to the realities of state terrorism and 
genocide as a form of power. (It is largely forgotten that in this century the Turks 
invented genocide, practising it with chilling efficiency against the Armenians in 
1915 —a history to which Hitler specifically referred in discussions among the Nazi 
leadership about how to treat the Jews in the conquered territories.)! Similarly, the 
depiction of Nazi Germany as a unique ‘terror-state’ has obscured the 
uncomfortable similarities between its civil order and aspects of our own. And 
the denial that Nazism had any serious intellectual basis has made it easier to 
ignore parallels between its outlook and important aspects of praxis in what we call 
“Western liberal’ societies. 

It is a great merit of Michael Stolleis’ interesting and valuable book that it brings 
issues such as these to the fore. Stolleis, Director of the Max-Planck-Institut for 
European Legal History, is both a public lawyer and a legal historian, an ideal 
combination for someone seeking to evaluate the theory and practice of the Nazi 
legal order. He has a full knowledge of the historical sources within German legal 
writing from which thinkers sympathetic to Nazism could liberally draw, and he 
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1 See generally R. Hovanissian (ed), Remembrance and Denial: The Case of the Armenian Genocide 

(Detroit: Wayne State Univesity Press, 1999). Approximately half the ethnic Armenians in Turkey 

were alanghtered between 1915 and 1916. Hitler’s famous remark, “Who, after all, speaks today of the 

ecuibilaflonforthe Anamin, was made in a speech to his generals on 22 August 1939, as he made 

clear the character of the war he intended to unleash upon Poland. See further K. Bandarjan, Hitler 
and the Armenians (Cambridge, Mass: Zonan Institute, 1985), 25-35. 

© The Modem Law Review Lamted 2000 (MLR 63:1, January) Published by Blackwell Publishers, 

128 108 Cowley Road, Oxford OX4 LF and 350 Main Street, MA 02148, USA 


January 2000] Taking Nazi Law Seriously 


avoids the simplistic luxury of condemnation from the comfortable vantage-point 
of the present. 

The book is a collection of 12 essays, one from the 1970s and a brief one from 
1993, but great majority written in and reflecting the intellectual environment of 
the 1980s, the decade of the so-called historikerstreit concerning the uniqueness of 
the Holocaust.? Stolleis’ apparent calm, his refusal simply to condemn Nazi 
sympathisers, collectively or individually, among the professoriat or the judiciary, 
is a vital element of his endeavour. For this is a deeply moral work, its purpose 
being expressed most eloquently at the end of a fascinating essay on ‘constitutional 
legal theory’ (the translator’s rendering of Staatsrechtlehre) entitled ‘In the Belly 
of the Beast’: 


The past is alive and we run into it every day, if only we look and listen attentively ... If we 

want to attain a politcal culture and constitutional theory that are practiced as something 

self-evident and are tranquil internally, we cannot do it by looking away and suppressing the 

past or by making sweeping accusations. We can achieve it only by analysing, patiently and 

precisely, the reasons behind the events of the past.3 

Stolleis emphasises that the Nazi regime was ‘a combination of normality and 
terror’. It was the very normality that, to a considerable extent, legitimated the 
terror. Long after democracy was suppressed, almost all Nazi measures were 
implemented by laws which were interpreted by bureaucrats and judges who were 
largely the same persons (Jews and Social Democrats excepted) and who had held 
those offices under the Weimar Republic. The continuity of personnel, and the 
minimal disturbance of accepted ways of doing things, made even more palatable a 
regime which for many reasons (reassertion of national power; suppression of 
Social Democrats and Communists; opening up of economic and professional 
Opportunities owing to exclusion of Jews) appealed to conservatives. This 
constitution also tended to minimise the extent to which the regime was 
experienced as radically disruptive by ordinary, non-political ethnic Germans. In 
the early years, large areas of civil law remained almost unaltered, apart from 
measures excluding racial and political undesirables. And even racist measures, 
having the form of law, were the subject of analysis by juristic commentators. It 
may seem both horrific and bizarre to envisage someone writing a commentary on, 
say, the Nuremburg citizenship laws in the same black letter fashion as a learned 
treatise on the law of sales, but the fact that such writing did appear is precisely the 
measure of the intellectual and professional ‘normalisation’ of Nazism among the 
German legal elite.5 

Stolleis’ view of the normality of Nazism leads him to take a jaundiced view of 
the post-War attempts at de-Nazification in the various occupation zones’ removal, 
and in some cases prosecution, of certain officials because of their role in the Nazi 
civil government machine. This process was unsuccessful in the sense that few 
were removed and fewer convicted, but it is arguable that this was the result of 
both major powers deciding that with the onset of the Cold War, it was more 
important to have the support of the conquered population, and the expertise of its 
officials, than to worry about past misdeeds. Stolleis’ scepticism seems to reflect 





Seo further C. Maier, The Unmasterable Past (Cambridge, Mass: Harvard University Press, 1988). 
Stolleis, p 101. The essay forms chapter 5 of the book under review. 
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the view that de-Nazification identified the evils of the Hitler regime with a 
relatively small number of officials, and allowed the population as a whole to 
absolve themselves of any moral responsibility. I wonder if this is not too rigid. 
Throughout the world, from South America to South Africa to Eastern Europe, the 
successors of vile regimes have had to struggle with the problem of impunity — 
how to treat those responsible for morally intolerable behaviour which killed, 
brutalised or caused harrowing loss to millions of people, even when it was legal 
under the old regime. Whether the goal is reconciliation or retributive justice, the 
moral dilemmas cannot be escaped simply by pointing to widespread complicity 
with the regime. Germany was not unique in that respect, and the tolerance with 
which most active supporters of the Nazi regime were treated after about 1948 did 
much to fuel the disgust of a new generation at the society in which they found 
themselves in the late 1960s. Given his stance, I was left wondering how Stolleis 
has reacted to the virtual purge of supporters of the former East German regime 
from universities and the judiciary which begins immediately after unification in 
1989. (The process is sensitively chronicled by Inga Markovits in her excellent 
Imperfect Justice.) Although an essay devoted to that particular episode would 
have been out of place in this volume, at least some comparison would have made 
his position on de-Nazification clearer to the reader. 

Stolleis takes the ‘normalisation’ point further. Those judges who remained in 
place after 1933 were urged by Nazi jurists to interpret older law under the 
guidance of National Socialist ideology. It was not therefore necessary to make a 
bonfire of Weimar or even Wilhelmine laws; the judges could for the most part be 
relied on to toe the ideological line. Stolleis concludes that ‘Disregard of original 
legislative intent by ideologically guided judges became far more significant in the 
everyday legal life of National Socialism than injustice directly commanded by the 
lawmaker’. 

This, of course, upends the received picture of the German judge robotically 
applying morally disgusting norms with no regard for their social consequences. In 
fact the judges were working with their eyes open, interpreting law to serve a social 
purpose — only not one to which anyone now is sympathetic, though many in 
Germany, perhaps a majority, then were. And this understanding in turn calls into 
question the terms of one of the major jurisprudential debates in Anglo-American 
jurisprudence since the War — the conflict between positivism and natural law.8 

Several of the essays here address this issue from one angle or another. It can be 
expressed in abbreviated form as follows. In the Hart-Fuller debate of the late 
1950s — itself occasioned and devoted in significant measure to the question of the 
legal status of Nazi laws and the responsibility of the judge who is required to 
implement them — Lon Fuller criticised positivism for its lack of an independent 
normative content, in contrast to natural law which he claimed had a substantive 
content which would tend to produce ‘goodness’.® Hart, on the other hand, insisted 
on the value of ‘principles of legality’ as such, which are ‘neutral between good 
and evil substantive aims’.!° Subsequent writers, Dworkin above all, have argued 
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9 L Poller, ‘Positivism and Fidelity to Law — A Reply to Professor Hart’ (1958) 71 Harv L Rev. 630, 
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10 HLA. Hart, ‘Positrvism and the Separation of Law and Morals’ (1958) 71 Harv L Rev. 593. The 
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that the distinction is nothing like so clear cut, and that legality itself embodies 
certain distinct moral principles. Nonetheless if one had to identify an embodiment 
of what might be called the ‘pure’ form of positivism — abstract, arid, morally 
aimless in the eyes of its critics — it would probably be Hans Kelsen, whose ‘pure 
theory of law’ seems the epitome of soulless legalism.'! Yet Kelsen was an 
important figure in German jurisprudential debate of the 1920s, and emerges in 
Stolleis’ pages in a very different and revealing light. 

One of the authors of the Austrian Constitution, Kelsen was a target of an 
increasingly dominant intellectual movement among right-wing legal writers — 
those who opposed liberalism, individualism and the influence of Roman law in 
the name of the infusion of ethics and politics into legal thinking.!* The ethics 
these critics upheld were those that would today be called communitarian, and they 
were invoked in the assault on the normative legitimacy of the Weimar 
constitutional order and the struggling democracy it created. Indeed ‘community’ 
and the ‘people’ (Volk) became rallying cries against democracy and 
individualism. Particularly in the legal context, they were set against the assertion 
of individual rights and of the need for clear delineation of the boundaries of public 
power, which were regarded as obstructive of the needs of the community, of the 
necessary obligations of citizens to it, and to the effectiveness of implementing the 
decisions of its rulers.!3 

In these circumstances Kelsenian positivism, far from being soulless, was and is 
actually a method of implementing a full-blooded political position itself infused 
with ethical content. By insisting that the only valid law was that which had been 
adopted by the democratic legislature, and that the role of the judge was to apply it 
as near-mechanistically as possible without mediation through his or her own 
personal morality, Kelsen’s position ensured that individuals would retain the 
freedoms conferred by positive law, with no scope for obstruction by a generally 
hostile conservative judiciary. And if one understands the attack on what Kelsen 
represented in historical context, one then has a new and rather disturbing view of 
the potential of communitarianism as it has influenced, for example, our present 
government. ‘Community’ and ‘responsibility’ are never far from the lips of the 
exponents of the Third Way, and the practical expression of this ideology can be 
seen in the coming of ‘anti-social behaviour orders’ 4 which dissolve the boundary 
between criminal and non-criminal conduct in a manner unpleasantly reminiscent 
of the principle of ‘analogy’ embodied in a German criminal statute of 1935.15 
Their rejection of the spare, self-denying principle nulla poena sine lege was also 
justified by the need for protection of the community, a need felt every bit as 
genuinely then by the German Right as it is now by Jack Straw. 





1i H. Kolsen, The Pure Theory of Law (Eng. trans. M. Knight, Berkeley, Ca: University of Califorma 
Press, 1967). As the preface to this work indicates, Kelson had been writing along these lines for more 
than half a century, an early version of the argument having first appeared in 1911. 

12 Stolleis describes ‘the “revolution” of 1933” from the point of view of Nazi or at least anti-Weimar 
jonsts as ‘an attempt to get even with “‘liberalism, positivism, nommativism’’, with the liberal 
aipearkans un D aotig DEA a DE TaS wath baie Highs and subjective: public rights": p 102. On 
SS ee ee ea ce jurists towards Roman law, see pp 43-57. 

13 See especially ch 4, ‘Community and National Community (Volksgememschaft): Reflections on Legal 
Ce D A 

14 Cume and Disorder Act 1998, s 1 

15 The relevant statutory provision reads: ‘fw]hoever commits an action which the law declares to be 
punishable oc which is deserving of punishment according to the fundamental idea of a penal law and 
the sound perception of the people, shall be pumshed. If no determinate penal law is directly 
applicable to the action, ıt ahall be punished according to the law the basic idea of which it fits best’. 
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The question of whether law should encompass or implement morality may now 
appear in a clearer light. It is not an argument primarily about the nature of law in 
the abstract, but a political question: which, and whose, morality shall prevail? 
Positivism, and especially in its English constitutional embodiment of 
parliamentary supremacy, offers the relative safety of allocating the choice of 
morality to elected representatives. It is only when the political process becomes 
corrupted or distorted, as ours has in innumerable ways, that the volume of 
criticism is turned up and demands are made that law embody a specific ethical 
content. Usually this has been associated with political forces regarded as 
‘progressive’ — for example, critiques of the ‘arid formalism’ of the common law 
expressed on the Left in the 1970s and early 1980s, which was seen as concealing 
judicial bias against trade unionists, recipients of public benefits or services, and 
victims of discrimination. The Lib-Lab consensus in favour of domestic enactment 
of the European Convention on Human Rights is a more recent example, though 
one with a notably different substantive content. The history of Germany in the 
1920s and 1930s shows that there is no reason whatever to assume that the 
momentum will come only from this direction, or will inevitably produce results 
welcome to those who believe that law should be devoted to achieving liberty, 
equality and social justice. Rejection of positivism, at least of the Kelsenian kind, 
is safe if, and only if, the fundamental decency of the political and social order of 
the society in which one lives can be taken for granted. 

Stolleis, it seems to me, has the right approach to this problem. In his essay on 
the controversy over the validity of the death sentences imposed on the so-called 
White Rose conspirators (mostly students) against Hitler, which caused a big stir 
in West Germany in the mid-1980s,'° he observes that those who seek to impugn 
the ‘validity’ of the sentences and the court which imposed them are either 
talking historical nonsense or, paradoxically, according those institutions a 
respect they do not deserve. Nazi courts, perhaps even the bloody military courts 
described in one essay here, which operated during the War and imposed some 
50,000 death sentences,!7 produced law that was ‘valid’ in any meaningful usage 
of that term. That law adhered to the appropriate formalities; it was manifestly 
effective in the sense of being systematically enforced; and at the time virtually 
all of it was recognised and given effect by the governments and courts of foreign 
states.18 Any coherent and telling criticism must lie at the level of morality: Nazi 
law was effective, and it was often immoral, and at its worst, barbaric. To be 
concerned with whether the sentences should, nearly 40 years later, be regarded 
as ‘valid’ is to obscure the real issue. In Stolleis’ words, ‘the resistance fighters 

. violated valid law. Therein lies their courage and dignity; this can only 
increase our respect for them. They broke the terrorist legal rules imposed by the 
Nazi regime out of moral conviction, and they knew it’.19 The touchstone is moral 
acceptability, not formal legality. 

It is odd that so much attention has been paid by the major figures of post-War 
English language jurisprudence to the role of the judge in an unjust legal order.” 





16 ‘The White Rose and its Judges’ (ch 8). 
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Far more difficult is the position of the ordinary citizen, like the White Rose 
conspirators, conditioned from birth to respect the law because it is the law. It isa 
bizarre professional deformation of lawyers and legal theorists to think that 
morality finds in law a primary source. Morality emanates from places far outside 
the law; and if it is to be accorded its proper place, it must prevail when the two 
conflict. Of course to say this assumes that one is not confronting the morality of 
Nazism. 

My reservation on the impunity issue aside, this is an excellent, thought- 
provoking book which discusses several other issues of moral and historical 
importance which cannot be reviewed here, most notably perhaps in its 
engagement with the issues of the morality of scholarship. It deserves to command 
a wide readership beyond the borders of Germany, and among those whose 
concerns are far removed from the legacy of Nazism. 
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The spirit of love may be harder to follow than the letter of the law. It is no doubt in 
part for that reason that the modern legal tradition has focused almost exclusively 
upon written law, upon legislation and the positive records of adjudication. This 
modernist and broadly empiricist attachment to the visible and legible expressions of 
legal rule has tended to promote a jurisprudence centred upon the formal institutions 
of goverment and upon the self-presentation of judicial decision-making. Equally 
antique yet more informal traditions of amicable agreement, of affective compromise 
and of the various species of judgments of love have been marginalised, dismissed or 
ignored as emotive, irrational, or simply unlawful. Positivism does not know of any 
jurisprudence of the emotions, let alone of love, and until recently has paid little 
attention to the possibilities of an aesthetics of law that might address the affective 
force of a more plural domain of techniques of governance. 

Law and Love in Europe is an excellent and imaginative collection of essays that 
attempts to begin the lengthy tasks of recognising, recollecting and rethinking the 
social domain of emotions and the jurisdiction of love within the philosophy and 
sociology of law. Prompted by the ironic observation that the primary reason that 
people move country within Europe is love rather than labour, and yet the European 
Union has no law that directly addresses the needs of the transnational love affair 
(p7), Hanne Petersen defines the parameters of law and love in terms of what might 
inelegantly be termed the globalisation of emotions. The culture of written law, the 
identification of legality with textuality, has been overtaken by technological 
innovations and by actuarial practices of government. We are entering an era of virtual 
law in which the sedentary prose of the printed page is increasingly being superseded 
by international media of communication and by instantaneous, statistically 
generated, forms of governmental decision-making. Within the context of such new 
technologies, Petersen argues that it is necessary to rethink the ethics of legality and 
this means attending to new patterns of social affinity, to sympathies and synergies 
that transcend the nationalistic codes of classical legal communication. The rule of 
law should increasingly be understood in loosely postmodern terms. The generation of 
cultural norms depends as much upon television and film, upon music, drama and 
other popular fictions as it does upon any formally constituted law. Community and 
solidarity, communication and collective emotion, attraction and harmony, develop 
through a logic of identification which depends upon the creation and recreation ‘of a 
more sensual, visual, musical or rhythmic form of order’. (p22) 

The prototype of a jurisprudence of emotions within the western legal tradition has 
historically been that of the jurisdiction of love familiar both to canon law and in 
disparate forms to medieval secular law. For the Christian west, love was the higher 
law, it was the law of the first Venus whose superiority to positive law was captured in 
the maxim maior lex amor est. Similarly, in the Pauline tradition love was declared to 
be the fulfilment of the law, just as, for the Augustinian, love — lex caritatis — was also 
the method through which the law was to be understood. The secular tradition not only 
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inherited much of this doctrine but also developed independent modes of informal 
decision-making per amorem (through love) in local contexts that ranged from the 
amicable compromise to English lovedays (dies amoris) and to the southem French 
courts and judgments of love. If love was variously conceived to be the spirit of law, 
or in Fortescue’s terms the ‘nature of natural law’, the concept of justice as the flexible 
expression of that higher law is probably the best point at which to begin the analysis 
of the historical relation of law to love. 

The classical and medieval doctrines of the law of love unequivocally subordinated 
law to love and the justice of love, what Lyotard refers to momentarily as the différend 
affectuel, allows explicitly for the expression of the ‘bonds of affection’, emotions and 
other amities in the judgment or compromise of disputes. Justice as an expression of 
love, and as a method of governance through charity, mercy, and the aesthetic 
apprehension of virtue, is clearly too poetic or musical a form of rule to be readily 
comprehensible to, let alone to satisfy the prescriptions of positivistic or ‘pure’ 
theories of law. In two of the most stimulating essays in the collection the venerable 
argument that love both is and should be distinct from law is made out in historical 
and philosophical terms. For Koen Raes love is the antithesis or, more stongly, ‘the 
very negation of law’. (p29) Love, characterised here as ‘amour fou’, or in Freudian 
terms ‘object choice’, is everything that law is not. It is unconscious, irrational, 
enslaving, chaotic, unpredictable, particularistic and intrinsically partial. For Raes, the 
irresponsibility and spontaneity of love constantly position it historically in conflict 
with law: ‘there is no justice in love. There is no love in justice. There is only the 
recognition that both are fundamental human values’. (p 49) 

In a similarly antinomic vein, Emilios Christodoulidis spells out an absolute 
disjunction between law and love predicated upon a stipulative distinction between 
the reductive and the reflexive. In this Luhmannian argument, law must always be to 
some extent reductive: it simplifies, it orders interactions, it defines expectations, and 
in doing so renders the complexity and uncertainty of sociality governable. Love, by 
contrast, is defined against a horizon of reflexivity. Love is continuously self- 
questioning, particularistic, dynamic, uncertain and surprising: ‘Love’s self- 
referentiality is radicalised through chance and expressed spontaneously: love’s 
expression cannot be programmed’ (p55) Law and love thus ‘stand dichotomous’ 
(p53), to which is added the curious hypothesis that the reflexivity of love ‘is hardly 
tolerable; it makes our social communities anxious places’. (p 55) 

In one respect, the dichotomy set out between the normativity of law and the 
unconscious or at least very distant causes of love understood as a species of fate, 
allows Christodoulidis to achieve a radical goal. The reductive definition of law as the 
containment of contingency in formal institutional interactions allows him 
dramatically to limit or sever law from civil society. Law should in this view play 
no role in the definition of collective identity or in the aspiration to community: ‘if we 
are to do justice to our ability to act in common towards a common future we should 
not rely on law to perform a task it cannot even give expression to and bind us in a 
community that elides the particularities of our attachment.’ (p 53) Yet if law can offer 
nothing to love, then, as Irigaray and other feminists have asked, what then of ‘pauvre 
Eros’, what then of love? 

The issue posed by the reduction of law to the erasure of the contingencies of social 
life, or the quieting of anxieties about the future, is that it unifies and simplifies the 
plurality of laws and of forms of governance. It is a classically positivistic, functional 
ideal of law that reduces the historical, cultural and symbolic diversity of legality if 
not to a point of non-recognition, at least to a point far removed from contemporary 
practices. The reductive concept of law as the antonym of love also has the 
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unfortunate effect of expanding and idealising the other of law, namely love. Both 
Raes and Christodoulidis divagate towards a distinctively modem, romantic and 
largely unconscious concept of love. Love is defined as a species of anxiety or 
perturbation, as chaos rather than art, friendship, or imagination. Why is it intolerable, 
one might ask, that reflexivity invites us ‘to constantly re-negotiate meanings, to 
confirm our bond ... to suspend the fixity of agreement’ (p 55), to live a little? The 
answer lies in the underlying definition of love as existing ‘only in the not yet... One 
can never have loved enough. Love lies in that promise of future fulfilment, its actual 
fulfilment signals its end.’ (p55) What kind of practice or art of love does this 
definition imply? Is it not strangely and unwittingly close to the Christian theory of 
postponed love in which it is not the mortal other, but God that is to be loved, and God 
cannot be loved fully until we are dead and so given to him? 

It is this definition of love as structured by impossibility and experienced as loss 
that Lacan terms the ‘psychosis of courtly love’. Whatever the intention behind the 
antinomy of law and love, and it is tempting to view this concept of love as no more 
than the obverse of the definition of law as reduction, its effect is that of relegating 
love to an a-social domain of the erratic, subjective and, at best, merely hedonistic. 
The definition of love as impossibility is also a very gendered conception of love, a 
very distant, and in socio-historical terms, masculine concept of desire. Put 
differently, object choice, Freud’s term for the unconscious trigger for falling in 
love, may well accord the other the status of absolute alterity and yet historically such 
a practice of love has objectified or reified the other. The western tradition of love has 
most often been a culture of homosocial love in which the idealised object of love, the 
woman, has been the site of a symbolic exchange between competing men. The other, 
historically the woman, has been the site of an absence, a blank space across which a 
message is transmitted between men: if love is defined as always ‘not yet’, it is the 
category of ‘woman’ that has been the subject of that definition and so treated as 
impossibility, blankness, nothing. If the law of love is simply the law of the 
unconscious, the law of habitual patterns of love, then we must face the possibility that 
defining love as lack may simply and directly reflect a masculine power and a brutally 
manipulative or simply adiaphoristic (ethically indifferent) practice of relationship. 

In therapeutic terms the definition of love as non-fulfilment is not a practice of 
relationship or art of love so much as it is an evasion of the temporality of love, of 
engagement and duration, of fidelity and care. The interesting question is not that of 
the postponement of love in an indefinite ‘not yet’ but rather the practice of 
relationship, of coming to terms with the unconscious, with love, with ourselves. It is 
this dimension of relationship, the blank or unconscious space across which love 
speaks and so struggles to know itself, that the remaining essays diversely endeavour 
to address. Where Hanne Petersen imaginatively sketches a jurisprudential aesthetic 
that takes account of the musicality, the euphony of community and the strange and 
often dangerous identificatory love of the symbols of collective identity, other 
contributors offer further elements of a latter-day, pan-European, carte de tendre. 

Luisa Passerini, contributes a wonderful essay which seeks Europe in the idea of 
love. Using the work of Leo Ferrero, a young Italian intellectual killed in a car 
accident in New Mexico in 1933, she revives the project of interpreting cultures 
through their practices of love: ‘the English,’ he wrote in 1929, ‘have brought the 
limits of the self to the boundaries of their empire, and tried to placate the fury of self- 
love by expanding it to an unlimited extension, so that love is not really present in 
English civilization and society’ (p 148) By contrast, love is the focus of individual 
life in Italy, and so, for opposite reasons, is also absent from the social. In France, 
however, love is the centre of social life, ‘and is transfigured in such a way that social 
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energies are conveyed into it, and it acts as a basis for cultural relationships and social 
manners.’ (p 149) English love is based in narcissism, Italian love is based on 
attachment, French love is hedonistic. Crude though such a characterisation of 
collective mores or patterns of loving may seem, it does hint at the possibility of a 
Europe of the emotions, or what Denis de Rougemont termed a ‘patrie d’amour’. 
Political geography would in this conception be subordinated to the mapping of 
amorous jurisdictions, the sites of collective emotion, of memory and hope. 

As is inevitable with a collection of essays, Love and Law in Europe leaves 
numerous threads untied. The significance of the volume, however, lies in the 
imaginative and open spirit in which the contributors have diversely addressed the 
theoretical and practical interrelations of love and law. Thus Marie-Claire Foblets 
argues for an increase in the legal protection of love within Europe, while Andrew 
Samuels digresses interestingly on masculinity and the psychic basis of political ideas. 
Other contributors offer readings of local patterns and cultures of love as expressed in 
folk history, custom, music and film. Read together, the essays offer a glimpse of what 
a future jurisprudence of love might imply. For the moment, that glimpse of a future 
not only suggests a courageous attempt to address the historical demise of the liberal 
ideal of an exclusively written law, but also imaginatively opens the uncertain spaces 
of the body, desire and law. The endeavour to understand the emotions in physical and 
cultural terms inevitably brings love into contact with law. While it would be possible 
to draw in some measure upon the past of love, and the glossatorial tradition of cupido 
iurisperitus, Love and Law in Europe ultimately is concerned to address the much 
More immediate questions of the plurality and virtuality of future laws. Cultural 
patterns of emotion, in other words, are also forms of identification and of attachment 
to pre-eminently legal icons such as the nation-state, Europe, or America. If how we 
love in large measure dictates how we act, considerable progress in understanding 
individual and social action can be gained by reflecting upon and becoming conscious 
of the laws of the emotions, the laws of love. The alternative is to leave the emotions 
unconscious and love a spectre or monster closer to tyranny than to governance or care 
of the self. 


Peter Goodrich* 


Nicholas Bamforth, Sexuality, Morals and Justice: A Theory of Lesbian and Gay 
Rights Law, London: Cassell, 1997, 320 pp, hb £45.00 pb £16.99. 


Sexuality, Morals and Justice is a substantial text that examines a particular politics of 
identity, ‘lesbian and gay’, by way of the traditional canon of Anglo-American 
analytical jurisprudence. Its avowed objective is to establish the moral basis for 
‘lesbian and gay rights’ and law reform initiatives, which are said to be a central goal 
of ‘lesbian and gay campaigning’. 

Bamforth begins by painting a contemporary portrait of ‘Injustice under the Law’. 
From the opening image of the persecution and extermination of lesbians and gay men 
in the Nazi concentration camps of the Second World War, he takes his more 
contemporary examples from legislation and decided cases in the UK, the USA and 
Canada. Through these examples he introduces the main argument of the book. 
Demands for laws that challenge the subordinate position of lesbians and gay men 
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must be grounded upon ‘coherent’, ‘workable’ (p55) and ‘convincing’ (p7) 
justifications for law reform (p55). 

For Bamforth, the justification for law reform is to be established by way of 
philosophy rather than politics. As such, his project is presented as a search for purity 
in contrast to the dirty work of ‘political sloganising’ (p 202). This purity is ultimately 
located in morality which, for Bamforth, is both a theory of proper distribution 
(justice) and a theory of political practice. The analysis proceeds in chapter 4 by way 
of a consideration of the universal significance of the project. In chapters 5, 6 and 7, 
the objective of a ‘coherent ... and workable justification’ for law reform is developed 
and deployed through an engagement with the canon of traditional analytical 
jurisprudence: natural law, positivism, Hart and Devlin. Having worked through some 
of the ‘isms’ of jurisprudence, Bamforth’s attention turns to an analysis of two of the 
concepts of the western legal tradition: privacy and equality. Interspersed with this 
familiar jurisprudential agenda are reflections on the significance of identity politics. 

In evaluating this status quo, Bamforth brings into play two ‘assessment criteria’ 
(p 137): consistency (or immanent critique) and ‘substantive attractiveness’ (p 137). 
The latter, he explains, is made up of three criteria: relevance, plausibility and 
acceptability. Relevance demands that the justification ‘makes sense’, is 
comprehensible and meaningful. Plausibility is a demand for a certain level of 
abstraction in order to avoid ‘justifications that are too clearly located in one time 
period or set of circumstances’ (p 138). Acceptability is a requirement that the 
justification be ‘meaningful’ (p 139). 

These criteria of assessment are first applied to existing jurisprudential writing 
which is avowedly hostile to lesbian and gay rights. Finnis’s natural law position — as 
outlined in Natural Law Natural Rights and, more recently, in the context of lesbian 
and gay rights, in his 1993-94 essay ‘Law Morality and Sexual Orientation’ — is 
rejected on the basis that it ‘lack(s) any real analytical foundation’ (p 167) and is little 
more than ‘unsupported assertion’ (p 167). Devlin’s blend of utilitarianism is cast out 
on the basis that it contains ‘too many loose ends .. . which are arguably contradictory’ 
and thereby a violation of the requirement of internal consistency (p 189). It also fails 
the test of ‘substantive attractiveness’, as it is said to be ‘implausible’. 

Critical attention is then turned to concepts and doctrines that have been deployed 
as justifications for the legal protection of lesbians and gay men. Resort to 
‘immutability’, as a fundamental characteristic of the lesbian or gay self, is 
condemned as an ‘unhelpful and perhaps even harmful’ and ultimately a ‘spineless’ 
foundation upon which to build a juridical utopia. Privacy is weakened by internal 
inconsistency (p 212) and by limited applicability. ‘Liberationism and queer theory’ 
are rejected on two grounds. First, they are condemned on the basis that while they 
give law some significance in the project of social transformation they fail to 
articulate a theory of law (p 232). Secondly, by reference to an analysis of a chapter on 
queer theory and law in Carl Stychin’s, Law’s Desire, ‘queer’ is rejected for its failure 
to provide a foundational morality. 

While ‘equality’ is also problematised, on the basis that it often institutionalises a 
partial (heterocentric) view of the world as the moral norm, it is in equality that 
Bamforth’s vision of an alternative is to be found. ‘Equality’ embodies the idea of a 
moral entitlement of autonomy. Autonomy is particularly important in the context of 
sexuality. Sexuality for Bamforth, is that which is ‘unique and central’ (p 260) to each 
individual. Autonomy locates the subject of sexuality within a moral economy that 
recognises the individual. For Bamforth, this autonomy is also connected to another 
key term, ‘empowerment’. The term ‘empowerment’ relates to a duty on the state to 
take action to generate the necessary rights and duties to realise autonomy. 
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The epistemological and ontological questions that form the core of Bamforth’s 
analysis are familiar territory both in the general terrain of jurisprudence and in the 
particular context of lesbian and gay identity politics. Likewise, the tools of his 
analysis, drawn from the canon of jurisprudence, raise questions and offer solutions 
that are well known. Ultimately, his plea for a humanist metaphysics of morality is an 
established position presented to the reader as something of a new departure. It is at 
the core of the natural rights tradition and it also has a post-humanist place within 
contemporary jurisprudential thought informed by post-structuralism. At the level of a 
more practical politics it is already to be found within much human rights theorising 
and activism. 

In the specific context of gay scholarship, Sexwality, Morals and Justice charts 
territory previously pursued by Richard D. Mohr in his study of the decisions of the 
US Supreme Court, Gays/Justice. Unlike Mohr, Bamforth purports to expand the 
agenda in his reference to lesbians and bisexuals as well as gay men. However, by the 
end of the study one is left with a feeling that ‘lesbian and gay’ and, less frequently, 
‘lesbian, gay and bisexual’ serve as little more than politically correct mantras of 
inclusion rather than as evidence of concern with the specifics of lesbianism and law 
or bisexuality and the law in contrast to agendas pertinent to gay men. Like Mohr’s 
study, there is little reference to feminist or lesbian philosophical or jurisprudential 
thought. However, Bamforth’s study differs from Mohr’s in its focus on traditional 
legal philosophy and, ultimately, in its rigour. 

While Bamforth is to be commended for the rigour with which he pursues his desire 
for purity, in the final instance important epistemological and ontological matters 
remain suspended. With respect to questions of epistemology he both argues for and 
offers a universal founding morality but at the same time condemns such epistemic 
claims as ‘moral imperialism’ and ‘the arrogance of universalism’. One is left 
wondering how his own moral imperialism will deal with the universalism and the 
impoverishment of purity offered in his founding humanist morality. 

With respect to matters ontological, the assumptions that connect sexuality and 
identity, criticised by Bamforth in the context of his analysis of ‘immutability’, return 
in his humanistic assertions that sexuality is a unique and central aspect of each 
individual. In part, these contradictions point to the uneasy conjunction in Bamforth’s 
study of insights drawn from a materialist social science scholarship and those drawn 
from a philosophical focus upon a metaphysics of morality. They also point to his 
eagerness to establish his own moral position against the rich and diverse scholarship 
and practice that has preceded his own study. 

Bamforth’s book rightly points to the underlying morality of much law reform 
activism within the realm of identity politics. His demand that activists, no matter 
what their location, develop self-reflexive practices is a welcome challenge. In that 
sense, Bamforth’s study is a timely contribution to reform debates. His resort to the 
established canon of jurisprudence makes this book a very respectable challenge to the 
heterocentric orthodoxy. This should make Bamforth’s study one that is acceptable 
and accessible within legal studies and for those with a more general interest in law 
and law reform. 


Leslie J. Moran* 
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Anne M.O. Griffiths, In the Shadow of Marriage: Gender and Justice in an African 
Community, Chicago and London: University of Chicago Press, 1997, ix + 310 pp, 
hb 39.95; pb 15.25. 


This is a study of gender relations and justice with respect to procreation and marriage 
in a situation of legal pluralism in an African society. It deals with women’s 
experiences in negotiating their status with respect to the fathers of their children and 
with women’s strategies in pursuing claims for support and claims to property and 
family resources before official and customary legal institutions. 

The author, Anne Griffiths, was trained as a lawyer. When invited to Botswana in 
1981 to set up a university course in family law, she soon realised that a proper course 
in this field would have to take account of the actual situation of legal pluralism in its 
social context. Consequently, she engaged in independent legal anthropological 
research: nine months of fieldwork in 1982 and revisits for shorter periods in 1984 and 
1989. The research was carried out among the Bakwena, one of the political 
subdivisions (or tribes) of the Tswana. The Tswana figure prominently in legal 
anthropology. Their customary law was studied as early as the 1930s by Schapera, in 
the 1960s and 1970s by Roberts and Comaroff (on dispute settlement processes) and 
more recently by Molokomme (on compensation for extra marital pregnancy and 
maintenance of extra marital children). To these studies Griffiths adds a finely-tuned 
analysis of gender-differential strategies in a situation of legal pluralism. 

In adopting a legal anthropological view, Griffiths rejects the legal centralist view 
of law because it limits understanding of what goes on in a social field in which 
behaviour pursuant to more than one legal order occurs. For legal anthropologists her 
repeated emphasis on the blindness of a central legalist perspective on law is 
somewhat like preaching to the converted, for the jurists among the readers, however, 
it may still be necessary to stress this viewpoint and its advantages. 

What amounts to law in Botswana is a complex question. The formal legal system 
in Botswana incorporates both common and customary law. The formal judicial 
institutions are the chiefs’ courts for customary law, the magistrate’s court and the 
High Court for common law. The customary law as applied in chiefs’ courts is often 
quite different from ‘living customary law’ as observed by people in everyday life. 
The research concentrates on the hearings of the chief’s court in Molepole, a regional 
centre of about 20,000 inhabitants (according to the 1980 census), seventy kilometers 
from the capital, Gaborone, and close to the South African border. 

Through careful description and analysis of a selection of cases insight is provided 
into negotiations between men and women concerning pregnancies, the division of 
labour, rights and obligations in relationships acknowledged as marriages and the 
problems that women encounter in pursuing their property rights as wives when a 
marital union is dissolved. The disputes are considered as part of continuing relations 
between individuals and their families, not as isolated legal events. Background 
information on the social and historical context is illustrated by case histories of 
individual families extending over several generations. 

In talking about ‘marriage’, Griffiths adopts the standard definition of Bakwena 
participants. Marriage on this definition is the result of a process of negotiation 
between the families concerned and is eventually confirmed in the presence of 
representatives of the larger kin groups by a customary ceremony. Even without 
ceremonial confirmation, a relationship can fit almost all criteria for a marriage and 
already be considered as such. Important criteria are: the consent of the marriage 
partners, the consent of their families and their active participation in negotiation over 
the marriage, the duration of the relationship and the number of children born as a 
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consequence of it, as well as the degree to which the two families have become 
involved. 

A major problem in Botswana is the high rate of unmarried mothers with dependent 
children in need of support. Many women have children in relationships the status of 
which is unclear. These relationships may develop into marriage at a later stage or 
never acquire marital status. Claims for support are framed differently in customary 
law and in common law. According to customary law, the family of a woman who has 
become pregnant can claim compensation for damage done to her marriage prospects 
from the father of the child. Such claims often result in lengthy negotiations between 
families over marriage between a man and a woman who has his child. When no 
agreement is reached, the woman and her family may take their claim to court. 
Compensation for the pregnancy of a woman who has already had one or more 
children by another man is usually not considered acceptable by the chiefs’ courts. In 
the common law sphere of the magistrate’s courts, a woman can claim maintenance 
for a child from its father under the Affiliation Proceedings Act, but there are some 
practical impediments: problems of access, long backlog, use of the English language, 
the requirement of proof of paternity and a time limit for the action. 

This study shows that there are not only considerable differences in the legal 
strategies of men and women, particularly in the way that they integrate customary 
and Western law, but also differences between women. The detailed description of 
cases provides good insight into the various factors that affect women in their ability 
to mobilise social and legal means in negotiations and disputes with men over support 
and property issues. Differential access to resources resulting in different forms of 
power affects individuals’ abilities to negotiate with one another as well as the terms 
of the discourse they employ in legal processes in both customary and common law. 
The differences between women regarding their opportunities for negotiation and 
pursuing claims result from their networks. Women, even when temporarily or 
permanently in charge of a household, operate in a social environment where access to 
resources is still largely mediated through men, who have better access to and control 
over land, cattle, labour, employment and cash. Support of male relatives is crucial for 
women in bringing their cases before the chiefs’ courts. All in all, In the Shadow of 
Marriage demonstrates that neither customary nor modern law and legal institutions 
deal adequately with the claims for support of unmarried mothers or the claims of 
married women to a fair share of the marital property on divorce. In this particular 
context, apparently egalitarian decision-making processes in fact perpetuate gender 
inequalities. 

Els Baerends* 


Michael S. Moore, Placing Blame: A Theory of Criminal Law, Oxford, Clarendon 
Press 1997, xxi+849pp, hb £60.00. 


In these days of teaching assessments, research assessments and inexorably rising 
administrative burdens, academics generally admit to having some difficulty in 
finding time to read anything which is not immediately necessary to teaching or 
research tasks. The institutional environment which greets the publication of a book — 
let alone a book of 800-odd pages — therefore makes it more likely that it will be 
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shelved than read. In this context, the reviewing of books has a certain Odyssean 
quality, tying one as it does to the task of careful reading despite the call, siren or 
otherwise, of other obligations. It is, however, an Odyssean strategy which many 
academics are now reluctant to undertake. I shall therefore begin by admitting that my 
reluctance to review Placing Blame was only dispelled by the intellectual rewards 
apparently on offer: an integrated theorisation of criminal law produced by of one of 
America’s most prolific and thought-provoking legal theorists. 

I have to confess, therefore, to having been disappointed to discover that the 
“General Theory of the Criminal Law’ announced on the title page is, in fact, a 
collection of much of Moore’s existing output on criminal law published in 
journals, edited collections and his own monographs over the last twenty years. The 
author has, moreover, ‘resist[ed] the temptation’ (p vii) (with some difficulty, one 
assumes) to revise all but one of the essays. Again for reasons of institutional 
environment (and doubtless partly as a result of the shift from pen to computer), the 
publication of collections of previously published essays is commonplace, and it is 
certainly justified where they amount to an integrated body of work. But such 
collections are usually revised, and are generally (and normally expected to be) 
transparent in the way in which they present themselves. It is questionable whether 
Moore’s collection meets this convention either in its title or in announcing, on its 
dust jacket, that ‘the book provides, for the first time, a thorough working out of the 
retributivist theory of the criminal law’ (my emphasis). The more important 
question, however, is whether Moore’s collection indeed provides the systematic 
theory which it promises. An interpretation and assessment of this claim will be the 
primary object of this review. 

After opening with a meta-theoretical discussion of the nature and objects of 
criminal law theory, Placing Blame falls into three sections, corresponding to the 
three elements which Moore sees as necessary components of a systematic theory of 
criminal law. The first section provides a ‘theory of criminal law’s functions’, and 
defends in rigorous and uncompromising terms a retributivist view of punishment 
which brings with it a view of criminal law as enforcing (a certain proportion of) 
moral obligations. The second deals with the ‘general part’ of criminal law — those 
doctrines and principles which purport to apply across the whole range of offences, 
and which in Moore’s view are concerned with the question of responsibility for 
crime. This section argues for the independent moral significance of wrongdoing in 
underpinning the concept of crime, and provides detailed discussion of a number of 
the key elements of the ‘general part’, including the nature of human action and of the 
conceptions of personhood underlying criminal responsibility, the questions of moral 
culpability and of causation, the rationale for excuses, and the concept of intention. 
The third section considers the ‘special part’ of criminal law — in Moore’s terms, the 
wrongful action for which human agents may properly be held responsible. Since 
Moore regards the theorisation of the ‘special part’ as essentially political and 
normative, this third section in effect provides a theory of the proper aims and limits of 
legislation, and includes, in an unusual but plausible conceptual arrangement, an 
assessment of the idea of justification. In common with most criminal law treatises 
since Glanville Williams’ Criminal Law: The General Part it is the ‘general part’ 
which dominates the book, occupying over half of its total length. 

Readers already familiar with Moore’s work in both criminal law theory and legal 
philosophy more generally will be well aware of his intellectual qualities, and these 
are displayed to advantage in much of Placing Blame. The book has four particular 
qualities which mark it out as a distinctive contribution to criminal law theory. In the 
first place, as compared with most works in the field, its scope is remarkably broad. 
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Though most theorists of crime and punishment would acknowledge the 
interdependence of questions about the justification of punishment, conceptions of 
human agency, the proper limits of state action, ideas of culpability and wrongdoing, 
it is uncommon to find all of these questions brought together within the pages of one 
book. Furthermore, Moore brings an unusual combination of disciplinary perspectives 
to bear on the wide range of questions which he considers: though philosophical 
argument in the traditions of analytic jurisprudence and moral theory certainly have 
the upper hand, his discussions of personhood, action and culpability are enriched by 
his reading in psychoanalysis and psychology; the grounding of much of his 
philosophical argument in the standard resources of Kant and, more recently, Rawls, 
Raz and Dworkin is supplemented by a close engagement, at various points in the 
book, with Nietzsche and Aristotle; legal, moral and political philosophy are 
accompanied by the philosophy of mind; and the analysis is enjoyably punctuated by 
examples from cases, popular culture and literature. Moore is also unusual in giving 
the emotions a central place in his theory of criminal law, and in taking seriously the 
question of just what it is to aspire to produce a ‘theory of criminal law’ (of which, 
more below). 

One has also to admire the originality — even eccentricity — of Moore’s position. He 
is an epistemic anti-foundationalist, yet also a moral realist and, moreover, a realist 
about ideas such as the person (see pp 140, 663). He defends legal moralism, yet also 
argues for a right of liberty, and his account of the limits of criminal legislation has a 
distinctly liberal feel (see pp 756, 762, 792). He adopts a (in some ways) naturalist 
view of law yet denies that there is any general obligation to obey the law as such. He 
is a trenchant anti-consequentialist in ethics who nonetheless provides a careful 
analysis of the proper role of consequential arguments in shaping criminal law. His 
book is not only rigorous but also — with the exception of certain chapters — readable. 
His arguments are couched in characteristically uncompromising terms: a good 
example here would be his defence of retributivism, which dismisses as obfuscating 
most of the standard metaphors designed to unpack the central idea of desert, and 
which insists on the moral integrity of the desert principle in a remarkably pure form. 
Though the confident and pervasive appeals to what is ‘intuitively good’ or ‘morally 
better’ will bemuse readers of an interpretivist temper, and the frequent references to 
‘natural kinds’, ‘essences’, ‘ultimate nature’ strike the constructionists among us as 
bizarre, such a pure statement of the realist position will doubtless help us better to 
articulate its difficulties. 

Some of these difficulties emerge clearly from the pages of Placing Blame. I want 
to focus on two particular features of Moore’s approach: his conception of criminal 
law theory itself; and his view of the division between the ‘general’ and ‘special’ parts 
of criminal law, Moore is, as already noted, unusual in engaging directly with the first, 
meta-theoretical question, and the transparency with which he tackles the question is 
entirely to be welcomed. Moore sets out by distinguishing three kinds of theory: 
explanatory theories, which give a dynamic account of how an institution operates and 
is sustained; descriptive theories, which give an account of the structural or functional 
features which characterise an institution; and normative theories, which give moral 
reasons either justifying or criticising the shape of institutions characterised by 
descriptive theories. Moore’s own theory purports, in these terms, to be a descriptive 
theory. However, he asserts — in another moment of refreshing straightforwardness — 
that descriptive theories have inevitably normative elements (see p 15ff). This is 
simply because a number of accounts may have roughly commensurate degrees of ‘fit’ 
with an institution, and the theorist’s selection among these candidates is inevitably 
shaped by a normative conception of the proper shape and functions of that institution. 
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Though he would eschew the ‘descriptive’ label, this kind of approach will be familiar 
to readers of Ronald Dworkin’s work; it also finds echoes in Jules Coleman’s 
approach to torts theory. 

There is reason to think, however, that this strategy of defence by confessing to the 
inevitable normativity of descriptive theories falls short of a full explication of the 
kind of project which Moore is undertaking. In particular, his argument seems ill- 
equipped to elucidate the distinction between descriptive and more generally 
normative or — of particular concern to Moore — interpretive theories. For example, 
throughout Placing Blame there is a significant lack of clarity as to how the terrain of 
‘descriptive’ criminal law theory is to be mapped. In chapter 1, this terrain is generally 
assumed to be ‘doctrine’ (see also eg p 486: it is worth noting that Moore does not 
subject the concept of doctrine to any sustained analysis). Yet at various later points in 
the book, Moore also makes reference to ‘law in action’ (see eg p 536). This shift is 
troubling, because the manner in which these two criteria are deployed in drawing 
boundaries around the object of theorisation will make a decisive difference to the 
shape of the candidate theories whose ‘fit’ with ‘criminal law’ is approximately equal. 
One might infer that normative considerations are playing an (unacknowledged) role 
in shaping the ‘descriptive’ theorist’s ‘pre-theoretical’ conception of his subject 
matter. Furthermore, it is not clear that the data which Moore sees as relevant only to 
explanatory theories (‘case decisions and emergence of doctrine’ (p 9), for example) 
can effectively be banished from the discipline of descriptive theory. For example, 
Moore generally refers to ‘Anglo-American’ criminal law, thus indicating the 
inevitability that a descriptive theory is seeking to ‘theorise’ an institution which has a 
history, a spatial existence, a social — to borrow his term — ‘reality’. In this context, 
what sense can we possibly make of his claim that ‘a descriptive theory deals with 
timeless propositions of law’ (p 9)? 

Given the retributive/moralist shape of his theory, it is also an inconvenient fact for 
Moore’s descriptive ambitions that a vast portion — on a recent analysis of English 
criminal law, well over half — of the institution which he seeks to theorise consists in 
offences which, because they impose ‘strict’ or only partially ‘mens rea’-based 
liability, violate the most fundamental tenets of his account. Without wanting to take 
issue at this point with his normative argument, the confidence with which Moore 
marginalises such offences does give pause for thought as to whether he is using the 
terms ‘descriptive’ or ‘fit’ in the same way as the rest of us. Are the general 
propositions of law which structure such offences to be written out of existence owing 
to the imperatives of Moore’s ‘descriptive’ theory? He might respond here that socio- 
legal analyses of the ‘law in action’ suggest that the vast majority of prosecutions for 
such offences are triggered by a perception of responsibility in his sort of terms, thus 
saving the descriptive credentials of his theory. But he shows no signs of making such 
an argument, perhaps because this would lead him to precisely the question raised in 
the previous paragraph. If we take the criterion of ‘fit’ (itself an idea which would 
benefit from closer analysis) seriously, the pervasiveness of strict liability in modern 
Anglo-American criminal law should lead Moore in one of two directions. He should 
admit that his theory is primarily normative; or he should modify his position by 
claiming to produce a descriptive theory of only a part of criminal law. Yet he does 
neither of these things. 

A further problem with Moore’s static conception of descriptive theory, and one 
which is reinforced by his views about the role of natural kinds in the 
conceptualisation of criminal law, is the inflexibility with which it approaches 
changes in legal doctrine. A good example is his treatment of the gradual development 
of corporate criminal responsibility. For Moore, responsible agents just ‘are’ 
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individual human persons, and ascriptions of corporate responsibility are hence 
corruptions of a coherent individualistic system (see eg p 44, 624). Though the 
individualistic contours of criminal responsibility have doubtless played an important 
role in inhibiting the development of corporate liability in Anglo-American criminal 
law, the very significant movement in the direction of accommodating such liability in 
English criminal law over the last decade poses, one would have thought, an important 
challenge to Moore’s assumption here. One also wonders what he would have to say 
of the practices of collective responsibility which shape many legal and moral 
cultures, notably that of Japan. These examples suggest the importance of viewing 
criminal law dynamically: as a social practice which develops over time and in 
particular contexts which are influential in shaping its conceptual framework as much 
as its normative content. 

These difficulties with Moore’s conception of descriptive criminal law theory relate 
closely to certain problems with his division between ‘general’ and ‘special’ parts. 
The division, as already observed, is a standard one, and it is much to Moore’s credit 
that he offers a more detailed rationale for drawing it than is usual in criminal law 
scholarship. In Moore’s view, there are two rationales for distinguishing between 
‘general’ and ‘special’ parts. The first is pedagogic: it makes sense to focus criminal 
law education on the ‘general part’ because it is more stable, more long-lasting than 
the ‘special part’, which is subject to frequent legislative change (p 31). This claim is 
only plausible if read as historically specific: the pervasiveness of legislative direction 
of the ‘special part’ is a modern phenomenon. Yet, in the light of a little historical 
evidence, the claim is questionable. At least in Anglo-American criminal law, the very 
idea of a ‘general part’ of criminal law is a recent one, arguably finding its first 
integrated expression only in the 1950s. And although one can — as Moore does — find 
traces of arguments about responsibility and excuse in the works of Blackstone or 
Stephen, a closer reading reveals not only that these were far thinner than the 
contemporary ‘general part’, but also, more importantly, that they were based on 
significantly different assumptions about individual human beings, the relation of the 
individual to the state, the nature of culpability and so on. Some of these differences 
have been captured in George Fletcher’s astute differentiation of the pattern of 
‘manifest criminality’ which dominated much of the early common law and the 
pattern of ‘subjective criminality’ which emerges much later. While the manifest 
pattern conceives of criminal conduct in terms of something which is generally 
recognisable as harmful by members of the community, making no sharp 
differentiation between ‘conduct’ and ‘responsibility’, the subjective pattern insists 
on “actus reus’ and ‘mens rea’ as entirely distinct components of crime — a separation 
which itself depends on a different view of the nature of human agency, and arguably 
of the relation between mind and body. It is hardly surprising, in the light of massive 
changes in the social sciences, in public culture, in the scope and (pace Moore) 
functions of criminal law and in the understanding of human psychology, that criminal 
law’s conceptions of personhood and responsibility should have changed over the 
centuries. The conduct elements of the law of homicide provide, conversely, a 
remarkably durable example drawn from the ‘special part’. The assumption that the 
“general part’ is more stable than the ‘special’ appears both empirically dubious and 
analytically indefensible. 

Moore’s second argument for the ‘general/special part’ distinction is more 
plausible. This is the conceptual claim that the ‘general part’ is concerned with 
responsibility while the ‘special part’ is concerned to delineate the kind of wrongful 
action responsibility for which will attract criminal liability (pp 32£f). Yet on closer 
inspection, this conceptual division seems problematic. Leaving aside for the moment 
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Moore’s controversial assumption that the conditions of responsibility are ‘natural’, 
rooted in understandings of human being which are beyond history and politics, it 
seems difficult to make sense of the concept of ‘wrongful action’ without some 
conception of how people become responsible for it. In moving away from the 
consequentialist conception of harm to the idea of wrongdoing, Moore seems to 
deprive himself of the means of drawing a distinction which is crucial to his 
enterprise, for the move entails that the apparatus of the ‘general part’ is implicated in 
the conceptualisation of the ‘special part’. In terms of his own framework, the 
conceptualisation of justification as relating to wrongful action (and hence the ‘special 
part’) is plausible (pp 65—6). But can we really give an account of, for example, the 
circumstances and sense in which killing is wrong which entirely divorces wrongful 
action from responsibility? And does the intimacy of the link between responsibility 
and wrongful action not unsettle Moore’s assertion that the ‘special part’ is inevitably 
‘the poor relation’ (pp 66—67) of the ‘general part’? 

One reading of Moore’s assertion is that he assumes that we can make sense of the 
idea of responsibility independently of wrongful action, while the converse does not 
hold. Leaving aside the question of whether this assumption is defensible (or indeed 
consistently maintained in Placing Blame), it is apposite to note that within Moore’s 
own conception of criminal law, the concept of wrongdoing is in effect accorded equal 
importance with that of responsibility: indeed, he argues for the ‘independent moral 
significance of wrongdoing’ (Chapter 5) and an agent-relative morality. Moore 
attempts to hold the line by drawing a distinction between the conceptual notion of 
wrongdoing (within the general part) and the substantive conception of wrongful 
action (within the special part). But the tenuousness of this division is illustrated by his 
(uncharacteristic) inability to stick to his own distinction. The resulting appearance of 
wrongdoing in both general and special parts symbolises the collapse of a conceptual 
apparatus which is at the core of his theory. 

Theorists of criminal law must surely recognise that the normative social practice of 
criminal law lies as much in the collective definition of wrongs, and hence in the 
‘special part’, as in the establishment of the proper conditions of responsibility. That 
Moore fails to appreciate this is due at least in part to the high level of abstraction at 
which most of his argument proceeds. It is a level of abstraction which, as well as 
sidelining inconvenient issues such as strict liability, leaves readers in some doubt as 
to his precise views on the proper conceptualisation and role of recklessness and 
negligence, not to mention dozens of other more particular doctrines (such as 
complicity and inchoate crime) which one might regard as important material for the 
construction of a descriptive theory of criminal law. One also wonders where criminal 
procedure — an aspect of criminal justice which surely raises important issues on the 
basis of Moore’s specific theory ~ fits into an analysis organised in terms of functions, 
‘general part’ and ‘special part’. 

The pedagogic and conceptual arguments sketched above therefore fail to provide a 
convincing rationale for Moore’s distinction between ‘general’ and ‘special’ parts. Its 
rationale lies, I would suggest, elsewhere. The separation is essentially driven by the 
demands of his analytic and ahistorical view of criminal law theory. His analytic 
method entails a focus on ‘timeless propositions of law’ (p 9), yet the existence of 
criminal law as a social practice across space and time throws up a host of 
inconvenient facts which his claim to be engaged in ‘description’ surely commits him 
to taking seriously. As I have argued, this is true of both ‘general’ and ‘special’ parts, 
and Moore’s separation of the two cannot resolve the tension here. However, in 
drawing the distinction, and in sidelining the ‘special part’ as the ‘poor relation’, as 
inevitably ‘normative’, Moore does succeed in shifting his readers’ attention away 
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from the parts of criminal law in relation to which his theory would look most 
fundamentally implausible. By conceptualising a very simple retributive ‘function’ 
and the ‘general’ conditions of responsibility as the core of criminal law theory, 
Moore is able to focus on some debates in moral philosophy which are sufficiently 
persistent to make the problem of history less apparent than it would otherwise be. In 
effect, Moore reconstructs legal theory as moral philosophy. His claim to be espousing 
a realist position allows him to duck accusations that this is a merely aesthetic, let 
alone a politically partisan, enterprise, in oblique and partial relation to the parts of the 
world which are purportedly being theorised. Yet this, I would argue, is precisely what 
it is. 

In conclusion, I want to raise two questions about Moore’s aspiration to offer an 
integrated general theory. The first is an ‘external’ question about the nature of the 
enterprise. Does a general theory have to be, as Moore argues, unitary? Can the 
theoretical postulates of coherence and systematicity only be realised by unitary 
theories? It is the monolithic vision of criminal law as having one unifying 
(retributive) function which puts Moore’s descriptive credentials most clearly into 
question; yet there seems no reason other than an aesthetic one for rejecting the 
possibility of a pluralistic account. Though many of Moore’s specific points about 
‘mixed’ theories of punishment are well taken, theoretical pluralism does not entail 
incoherence in any intellectually damaging sense. Moreover — to borrow his language 
— a pluralistic approach seems far more ‘intuitively plausible’ than a unitary one as a 
‘deeply descriptive theory’ of the complex social practices which make up Anglo- 
American criminal law. As Moore interprets it, the apparently neutral theoretical 
postulate of ‘coherence’ in fact stands in for a set of normative commitments which 
imply that certain aspects of those social practices are unjustifable. Their moral 
‘incoherence’ is used subtly — and illogically — in service of their marginalisation 
within what purports to be a descriptive theory. 

My second question is an internal question about the success of Moore’s enterprise, 
judged on its own terms. In the preface to Placing Blame, Moore justifies his failure to 
revise the essays of which it is composed by invoking the metaphor of a set of pieces 
(the previously published work) which merely need to be put together with some glue 
in order to provide a coherent whole. The image of wholeness and coherence is an 
interesting one for Moore to employ, given both his general suspicion of metaphorical 
argument and his contempt for those who celebrate the aesthetics of theory. But 
sticking, as it were, with his metaphor, one has to conclude that the resulting structure 
looks more like some parts of an artefact, decorated with less than aesthetically 
coherent outgrowths, than the artefact itself. For example, Chapter 6, which is 80 
pages long, consists entirely in responses to critics of Moore’s earlier Act and Crime, 
and, notwithstanding his claim to the contrary, it makes heavy and sometimes 
puzzling reading without reference back to both the earlier book and the critics’ 
essays. This is simply the most striking instance of a number of points at which the 
arguments of Placing Blame are dependent on further arguments developed in earlier 
articles and monographs. More importantly, the essays collected in Placing Blame do 
not always fit together. Take, for example, the opening to Chapter 11: 


A natural sequence of issues proceeding from the discussion of the preceding chapter would 
go someting like this: if one accepts the functionalist view of mind laid out in chapter 10, 
then there should be a functionalist analysis of the concept that is of central importance to 
culpability, that of intention. Moreover, if the unconscious is both a concept of the folk 
psychology and is a concept of a depth psychology ... then two implications for 
responsibility of an unconscious intentionality should be pursued: are we more responsible 
than we might suppose, because we are up to more mischief than we had thought? Or are we 
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less responsible than we might suppose, because we (our conscious will) is merely the 
puppet dancing to a tune called by our unconscious? I pursue none of these issues in this 
chapter, however. This is because I have directed a great deal of attention to these issues in 
previous books. (p 449) 


Perhaps we should be grateful that more of the previous work was not included, and 
that Placing Blame remains a relatively modest 800 pages rather than a more complete 
1800. In putting together these essays, Moore has missed a good opportunity to 
provide a concise statement of the principal elements of his theory. This he could 
relatively easily do within the compass of something like two hundred pages. 

If and when he undertakes such a task, I shall probably, notwithstanding our 
fundamental disagreements about the nature of criminal law theory, volunteer to 
review it. A genuinely integrated statement of Moore’s account would provide a far 
more satisfactory subject of critical dialogue than the uneven tapestry of Placing 
Blame. Yet, to end where I began — with an admission — I should say that my reading 
of this book has left me asking just what the scope for such dialogue is between those 
who, like Moore, see criminal law theory in ahistorical, analytic terms and those of us 
who interpret criminal law as a social practice. I remain convinced that analytical 
jurisprudence can be helpful in clarifying the terms of intellectual debate, yet bemused 
by its tendency to break loose of its moorings in social institutions. One may perhaps 
be forgiven for wondering which of these two approaches — the analytic and the 
interpretive — merits the denominations ‘descriptive’ and ‘realist’. 

Nicola Lacey* 


David Weissbrodt and Rüdiger Wolfrum (eds), The Right to a Fair Trial, Berlin: 
Springer, 1998, ix + 779 pp, hb £76.00. 


Recognised by a number of international human rights documents, the right to a fair 
trial is an important norm of international human rights law. The papers in this 
collection discuss the right in the context of (mostly criminal) trial procedure in a 
number of American, African, Asian and European states. There are also contributions 
on the content of the right to a fair trial under the United Nations, European, African 
and Inter-American human rights conventions. Picking up a hefty volume like this, 
one sometimes expects the worst: over-detailed descriptions of the technicalities of 
foreign trial procedures written in impenetrable English. While a couple of the papers 
here do fit that description, for the most part they are well written and interesting. 
Cross-referencing is made easier by the fact that they loosely share a common format, 
moving from pre-trial issues (including access to legal advice, length of detention, 
protection against self-incrimination) to the trial itself (presence of the accused, right 
to examine witnesses, independence of the judiciary). A concluding section helpfully 
brings together some of the themes of the whole, identifying aspirations to common 
standards (though a chapter on derogations from the right to a fair trial in emergency 
situations is a depressing reminder of how often such aspirations are dropped — not 
least by Britain). While most of the papers stick to description, some of the 
contributors move beyond this. In this vein, Richard Frase’s musings on how and why 
strong constitutional protections fail to translate into practice in the United States is an 
important reminder that rights need to be considered in their political and procedural 
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contexts. This book will be a uesful resource for anyone interested in the emerging 
field of international criminal procedure. 


Mike Redmayne* 


Kenneth Armstrong and Simon Bulmer, The Governance of the Single European 
Market, Manchester and New York: Manchester University Press, 1998, xii + 340pp, 
pb £15.99. 


This book is the outcome of a research project on ‘rule making in the Single European 
Market’, funded by the ESRC and initiated in 1992-93 with a series of visits to 
interview key players in Brussels and to inspect documentation. The objective was to 
explore the development of the internal market project after the expiry of its 1992 
deadline. The interdisciplinary element essential to capture the nuances of the process 
is secured by the involvement of a lawyer (Armstrong) and a political scientist 
(Bulmer) though both authors possess their own independent interdisciplinary track 
records, thereby deepening the ease with which these perspectives are melded into the 
whole. 

Since the end of 1992, the deadline for the completion of the internal market, the 
Commission has made much political capital out of its willingness to set aside its 
intense legislative ambition of the late 1980s and early 1990s. The programme laid out 
in the 1985 White Paper on the completion of the internal market demanded the 
adoption of a large batch of legislation, achievable as a result of Commission 
preparation and the constitutional adjustments of the Single European Act (SEA), 
which, with effect from mid-1987, permitted key decisions to be taken by qualified 
Majority vote in Council, especially in relation to harmonisation of laws under Article 
100a EC. The indissociability of market building from constitutional change betrays a 
dynamic linkage and the SEA’s changes brought about many repercussions within the 
system. All this occurred against a background of grand claims about economic 
benefits which were quantified (not uncontroversially) in the Cecchini report into the 
‘costs of non-Europe’. If this was market-building, the challenge today is to stabilise 
and to maintain the internal market — to manage it. But ‘deadline 1992’ was, to some 
extent at least, an exercise in successful public relations. Some laws did change 
overnight, notably in relation to the rights of private consumers to purchase goods tax- 
paid in other member states and return home with them unencumbered by any 
obligation to pay tax in their home state. Migrant consumers lucky enough to live 
close to frontiers have been punishing high-taxing governments ever since. But many 
relevant laws bad already come into force before the end of 1992 and, indeed, the 
bedrock of the internal market remains the Treaty framework of 1958 vintage 
embracing, most prominently, free movement and competition law, enforceable by 
the Commission but also by private litigation initiated before national courts. 

Even after 1992 had passed, other laws remained delayed amid lingering political 
horsetrading, especially in the areas such as tax harmonisation where unanimity 
persisted as the treaty requirement for voting in Council. Moreover, implementation 
of this bundle of laws is an enduring challenge within the member states. In this sense, 
the 1992 deadline was always properly treated as a rolling process. But the post-1992 
shift of emphasis has gradually come into focus. And though Maastricht and 
Amsterdam, EMU and enlargement may suggest that the internal market is old hat, 
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this book makes a compelling case both that its role in invigorating a dormant entity 
remains crucial to much of what has followed and that it is only now that the depth of 
its impact can sensibly begin to be calculated. The authors of this study adopt a new 
institutionalist analysis, believing it more capable than any available grand theory of 
explaining the complexity they uncover, a phenomenon of multi-level governance. 
While I admire the verve of new institutionalism I have never been entirely persuaded 
that institutions were ever written out in earlier (respectable) writing about European 
law and policy. Nevertheless, this book offers a corrective to any tendency to prefer a 
narrow, formal interpretation of the institutions that matter. This also allows the 
authors to insist that some political scientists have paid inadequate attention to the 
influence of the Court or, in depicting it as no more than another political actor, have 
ignored the specifically legal context in which it operates. 

Three opening chapters place the material in its theoretical context, charting the 
impetus to the adoption of the ‘1992’ project. Six case studies provide the core of the 
book, covering merger control, public procurement, removal of technical barriers to 
trade, air transport liberalisation, waste shipment and protection of pregnant workers. 
Finally, three concluding chapters place governance and regulation in the peculiar 
context of the single market project, which leads the authors to comment cautiously on 
the extent to which the EU has contributed to the dispersal of power away from 
traditional notions of the nation state (Ch 10). The authors also look beyond the ‘1992’ 
legislative programme to developing reforms based on simplification, consolidation 
and transparency. They conclude their study with the observation that ‘[gliven that 
historical institutionalism emphasises the iterative nature of policy-making, the story 
of the SEM is far from complete’. Academics seeking grants like to say things like 
that. In this instance, the authors have made an entirely persuasive case. 


Stephen Weatherill* 


Diana Woodhouse, In Pursuit of Good Administration: Ministers, Civil Servants 
and Judges, Oxford: Clarendon Press, 1997, xxiv + 247pp, hb £40.00. 


The purpose of this book is to examine ‘the concept of good administration against the 
background of civil service reform, an increasingly interventionist judiciary and 
executive-judicial tension.’ (p ix). Woodhouse argues that the traditional concepts of 
good administration are being undermined by the philosophy of the new public 
management. Consequently, it is now necessary for a code of good administration to 
be adopted in order to provide guidance for administrators. 

On a basic level, Woodhouse provides a detailed and comprehensive examination 
of the administrative and judicial perspectives on good administration. Part I of the 
book compares and contrasts the difference between two models of administration, the 
public service model and the new public management model. The public service 
model exemplifies the attitudes and values drawn from the post-war consensus and the 
Welfare State such as impartiality, objectivity and commitment to the public interest. 
Whereas the public service model was the product of consensus, the new public 
management model was born from a desire to reduce the size and role of the state and 
public expenditure. This model therefore involves a drive towards economy, 
efficiency and effectiveness in the delivery of public services by means of market- 
testing and contracting out of public services. Comparing the two, Woodhouse states 
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that contemporary public administration does not conform solely to either of these 
models although the public service model is gradually giving way to the style of new 
public management. One upshot of this is that forms of accountability have been 
confused. We still retain the conventions of ministerial accountability but this only 
serves to obscure the effective accountability of chief executives for Next Steps 
agencies. 

Woodhouse completes the first part of the book by examining the role of the 
Parliamentary Commissioner for Administration before proceeding, in the second 
part, to focus upon judicial perspectives of good administration. In so doing, she 
provides a standard elaboration of judicial review as well as of the developing tensions 
between the courts and the executive. These well-trodden issues are examined in 
detail and with clarity, albeit rather at face-value. For instance, the courts’ use of 
principles of good administration — such as openness, consistency and fairness — are 
accepted as self-evident values of good administration and the impact of the courts’ 
decisions are not investigated. While Woodhouse acknowledges that the values 
developed by the courts may conflict with each other, ‘all are portrayed positively, as 
being necessary for those affected by decisions and as affecting the operation of the 
administrative process for the better.’ (p 172). For Woodhouse, whatever the courts 
decide is good administration. While this approach may have the advantage of 
simplicity, it raises more questions than it purports to answer. Does the courts’ 
conception of good administration actually benefit those involved in the processes of 
governance? Do the courts have the institutional capability and expertise to provide 
effective solutions to the problems created by modern government? 

The central issue here is: what constitutes ‘good administration’ and which function 
(or functions) does it serve? The answer given to this question will determine whether 
the public service model or the new public management model of administration is 
preferred. Woodhouse notes the ambiguity of the concept. Is good administration 
integrally linked with the achievement of specified public purposes, or does it 
encapsulate principles of intrinsic worth distinct from specific governmental policies? 
Woodhouse opts for the second definition, as the first would support whatever 
political party is in power and would confuse the function of the administrative body 
with the principles that govern its operation. Whatever Government is elected to 
deliver policy objectives, Woodhouse believes there are ‘certain key values’ which 
still attach to the delivery. Principles of good administration therefore exist prior to the 
purposes of governance. The upshot of this is that the public service model is favoured 
over the new public management style of administration. As the latter is goal-driven, 
the means by which the goals are achieved have no intrinsic worth. Consequently, 
administrative processes are devalued because the principles of good administration, 
for Woodhouse, uphold values in their own right and are not just means to an end. 

Does this provide a suitable framework for good administration? For two reasons it 
might be argued that it does not. First, principles of good administration need to be 
attuned towards the aims and objectives which government recognises as worthy of 
achievement. Woodhouse claims that the public interest should be served by any code 
of good administration in which case the development of such principles must be 
integrally related to governmental purposes. However, she seems wrongly to imply 
that the public service model of administration, predicated upon customary practices 
of the British constitution, provides a conception of the public interest which can be 
set apart from the government of the day. Rather than seeking new ways of responding 
effectively and constructively to the challenges presented by the desire for economy 
and efficiency in government, the tone here is of returning to traditional forms of 
governance (albeit through the argument for a code of good administration). 
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Secondly, the values which Woodhouse wants protected are set at such a high level of 
generality that it is difficult to see what guidance their codification could provide. It is 
trite to say that an administrator should only act reasonably or lawfully. This only 
highlights the question of which conception of rationality or legality is appropriate in 
any particular instance. This, of course, is an issue which can only be determined in 
light of the administrative issue at hand. 

This contribution provides a useful reference work for the history and development 
of good administration in Britain, but does not develop a convincing argument about 
what good administration should be. The book also fails to consider how the domestic 
discussion concerning good administration feeds into the wider debate within the 
European Union. As the issue of an administrative code is being mooted at the 
European level, how might this impact upon domestic developments? Might not the 
significance of a code of good administration concerning matters of solely British 
administration as is advocated here be reduced owing to the increasing significance of 
European administrative programmes? While a comparative examination of how 
principles of good administration work is provided by Jooking at the Australian 
experience, it would have been useful if greater consideration had been accorded to 
European developments. 


Robert Thomas* 


Barbara H. Fried, The Progressive Assault on Laissez Faire: Robert Hale and the 
First Law and Economics Movement, Cambridge, Massachusetts and London: 
Harvard University Press, 1998, x + 338pp, hb 36.50. 


The point of much intellectual history seems to be to make sure that some particular 
tree that fell in the forest unheard finally gets a hearing. There is nothing wrong with 
this activity, though the evaluation implicit in the notion of ‘fallen unheard’ does raise 
questions about the extent to which the edifice is a representation of a plausible past, 
rather than either of a wished for past, or a hoped for future. 

Barbara Fried’s book about the American legal scholar, Robert Hale, is another 
example of this genre. Fried begins by placing Hale’s work in the context of pre- 
World War II economic theory on the non-Marxist left in both England (the New 
Liberalism of Hobhouse and Hobson) and America (the Institutional Economics of 
Veblen, Commons, J.M. Clark, Hamilton and Mitchell). She then outlines the political 
context in America where for those on the left the United States Supreme Court’s 
decisions in cases such as Lochner v New York seemed to put constitutional blocks in 
the way of progressive reforms. Finally, she identifies Hale with the American Legal 
Realist Movement. 

These intellectual affinities out of the way, Fried sensibly divides Hale’s work into 
two topics — liberty, corresponding to the liberty of contract, sought to be protected by 
the Supreme Court in cases like Lochner — and property, corresponding to the 
constitutional prohibition on the taking of property without due process of law or 
without just compensation. Taking up liberty first, Fried emphasises the work done by 
J.S. Mill to undermine the notion that all governmental interference in the market was 
a bad thing, and by T.H. Green in favour of governmental action designed to support 
the ‘positive liberty’ of its citizens. Hale extended this work with his argument that all 
contractual relationships are examples of, not the liberty of the individual, but of 
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coercion of the individual by others. Such relationships were coercive because the 
State enforced, ‘laws of liberty, property and contract [that] gave owners the right to 
withhold property and services from others absolutely and the power to waive that 
right upon payment of the price demanded’ (p 50). These background rules meant that 
private parties, not just the State, had the power to coerce others so that ‘when 
government intervened in private market relations to curb the use of private 
bargaining power, it did not inject coercion for the first time into those relations. 
Rather it merely changed the relative distribution of coercive power’ (p 36). 

Shifting then to property, Fried begins by emphasising that Hale, unlike most left 
leaning scholars, eschewed attacks on the concept of the inviolability of property 
based on either utilitarianism or on the neo-Hegelian idealism of Green. Instead, Hale 
attacked the laissez faire defence of property from within the Lockean natural rights 
tradition which asserted that ‘people have an exclusive right to that which they have 
created with their own labor’ (p 73). Here, Hale argued three things. First, that ‘private 
property rights ultimately derived from public power, in the form of a promise by the 
state to refrain from interfering with an owner when she exercises any right of 
ownership, and to force ... nonowners ... to desist from any interference with those 
rights without the consent of the owner’ (p 79). Secondly, that from the premise that 
one is entitled to the fruits of one’s labour there does not follow any particular set of 
rights. The existence of ‘land grants, grants of monopoly privilege, and rights of 
inheritance’ all undermined Lockean justifications for property, for they show that 
‘inequalities in wealth were attributable ... not to differences in exertion, but to 
inequalities in legal status’ (p 99). Thirdly, that in deciding how to resolve conflicts 
over the use of property that affected more than one individual the State had to resort 
to grounds of public policy, since Lockean premises yield no determinative answer to 
the question of which of two conflicting uses of property should be preferred. 

Hale’s final objection to the Lockean justification of property was that it does not 
explain ‘why ownership rights should extend to the right to receive (and retain) the 
unregulated exchange value of one’s property’ (p 91). In working out this objection, 
Fried first details the classical economists’ justification for the Justness of market 
prices for labour, capital and land, noting particularly the Ricardian recognition that 
the price paid for the use of land does not represent the costs to the owner, but the 
positional scarcity of that factor of production. She then explains how the marginalist 
revolution of Jevons, Menger and Walras altered this classical understanding, so that 
Ricardian land rents came to be seen as ‘just a special case of the general principle that 
rents will accrue to the more productive (that is infra marginal) units of any factor that 
is not reproducible at constant costs’ (p 126). Hale received marginalist theory 
completely worked out; what he added was to make clear that, for all i i 
producers, the market price received for goods or services was ‘the product of myriad 
legal and social forces in which the typical producer ... played virtually no role. Thus 
society’s intervention in that exchange, whether brought about directly by regulating 
the terms of the exchange or indirectly by taxing the proceeds, merely substitute one 
socially created price for another’ (p 110). 

Hale proceeded to work out his understanding of the ubiquity of economic rents by 
looking at the more obvious case of returns to a monopolist in the context of public 
utility rate regulation. Here, Hale had two goals — first, to use his theories about the 
implications of Lockean property theory to get the Supreme Court out of the rate 
regulation business completely and, secondly, to use rent theory as a basis for limiting 
the return of a utilitiy’s investors to one based on ‘the amount of capital actually 
committed to the enterprise, and no more’ (p 163). Fried retells the procession of 
Supreme Court cases from Smyth v Ames in the 1898, where the Court set forth the 
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rule that a utility was constitutionally entitled to a ‘fair return’ on the ‘fair value’ of its 
business, to Hope Natural Gas in 1944, where the Court abandoned the field. Hale’s 
writings on the incoherence of both concepts of fairness clearly helped in the demise 
of the old rule, but his proposals for the use of rent theory to limit actual returns were 
less successful because of the inherent difficulties of separating out the capital rent in 
question from the capital cost that was legitimately recoverable. 

When Fried turns to criticising Hale’s work, she emphasises ‘the extreme, reductive 
reach of Hale’s own argument’ which in, ‘area after area’ worked to ‘sweep away 
middle (muddled) premises that appeared to constrain legislative powers’ (p 206). 
Such argument, she finds, may have been well suited to working to make a place for 
economic regulation, but was less suited to dealing with other freedoms, particularly 
freedom of expression. Fried also notes that, ‘while Hale’s argument was analytically 
radical, it did not lead necessarily to politically radical conclusions’ (p 210). It left the 
question of what to do once old premises were swept out of the way to legislatures, but 
provided little effective guidance with respect to what policies those bodies should 
pursue. 

In her final pages, Fried tempers these criticisms with the assertion of the 
importance of Hale’s work for the activities of the American Legal Realists in 
attempting to shift legal thought from a focus on conceptual analysis to a focus on 
functional analysis. She argues that, after the work of these scholars, “we can never 
again unselfconsciously regard law as an autonomous set of principles or rights from 
which the “correct” result in a particular case can be deduced as a matter of logic’ (p 
210). 

Though, here and elsewhere in the book, assertions are made about the centrality of 
Hale’s thought to American Legal Realism, there is very little evidence, even in the 
footnotes, to lead one to believe that these assertions are true. Hale participated in the 
ferment at Columbia as an occasional substitute. It was only after the fight was over — 
after the big boys had left the field — that he became a full-time faculty member. His 
correspondence seems to have been largely with his teachers and a few very important 
judges, but not with any of the major members of the Realist movement. And the 
volume of unfinished manuscripts suggests that Hale was at least a bit of the tortured 
academic, an outsider who had to ‘get it right.’ He may have been left on the bench by 
the people with whom he wished to be associated because, for them, getting it right 
was less important than participating in the fray ‘right now.’ 

Fried’s assertion that Hale’s work can be properly read as a powerful critique of the 
intellectual justification for laissez faire capitalism, and implicitly of contemporary 
debates about the welfare state, seems to me to suffer from a deficiency of historical 
analysis similar to that with respect to her comments about Hale’s participation in the 
Realist Movement. If this tree — and it was not just some scrub pine but a mighty oak — 
fell largely unheard in the forest of inter-war scholarship, what does that fact say about 
the nature of that Movement? Realism would surely have been a far different 
movement if the crew had rallied around Hale’s work. That Underhill Moore was 
marginalised says something about Realism. What does the marginalisation of Hale — 
except with respect to his work on public utilities, work that Fried finds less powerful 
in the end — say about Realism? 

I would argue this: realism was not about great political or even legal theory, or 
even about grand doctrinal structures. The only theory that it really cared about was 
judicial decision-making and its doctrinal concerns were reformist, not systematic, 
and so necessarily opportunistic, not thorough-going. The boys at Columbia, 
Hopkins and Yale cared about the practical, at times empirical, working of legal 
institutions and not about the theory that undergirds those institutions. The Realists 
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made do with whatever was at hand: a little Hohfeld here, some Freud there; some 
anthropology now, some fact research next. Low level theory was enough. Hale’s 
patient working out of the details of his critique into what was a great edifice took 
too long, just as did empirical research. By the time he finally got the argument 
‘right, after all of the false starts were safely in the files and the great book was 
published, the hot topics had changed. So the great pieces on coercion were 
forgotten until Warren Samuels and Duncan Kennedy resuscitated them. Hale was to 
be remembered for his articles on rate regulation, a matter of mopping up after the 
circus had left town. 


John Henry Schlegel* 


Elias Kastanas, Unité et diversité: Notions autonomes et marge d’appréciation des 
Etats dans la jurisprudence de la Cour européenne des droits de l’homme, 
Brussels: Bruylant, 1996, xiii + 480 pp, pb BFr. 2,850. 


The European Convention on Human Rights is a standard civil and political rights 
instrument. Claims are brought by individuals against some agent or organ of 
government. The Court then weighs State interests against those of the individual. 
Like any other judicial body within a liberal legal regime, the European Court cannot 
appear to decide cases arbitrarily. Its judgments employ such familiar terms as 
‘reasonable’ or ‘legitimate’ or ‘appropriate’ in order to characterise the balances it 
strikes between individual and State interests. Yet such terms are notoriously 
indeterminate. By the time a dispute reaches the Court for adjudication on the merits, 
having survived summary dismissal at the earlier phases, the interests are often strong 
enough on both sides to permit a ‘reasonable’ or ‘legitimate’ or ‘appropriate’ 
resolution in favour of either side. In such cases, these run-of-the-mill balancing terms 
provide no guidance as to what makes a judgment for one party more ‘reasonable’ or 
‘legitimate’ or ‘appropriate’ than a judgment for the other. 

The European Court has thus attempted to develop a conceptual apparatus which 
can rise above the indeterminacy of run-of-the-mill ‘reasonableness’ concepts, by 
proposing a more deliberative, more objective set of criteria for weighing individual 
interests against State interests. That attempt is called the ‘margin of appreciation’ 
doctrine. The case of Handyside v United Kingdom continues to provide a classic 
statement: ‘[b]y reason of their direct and continuous contact with the vital forces of 
their countries, State authorities are in principle in a better position than the 
international judge’ to assess local interests. Through a series of enquiries into such 
Matters as the ‘aim’ of State action, the ‘proportionality’ of that action to that aim, or 
the existence of a wider European consensus, the Court would seem to have developed 
a systematic and orderly regime of judicial balancing. 

Most scholarship on the margin of appreciation has been content to evaluate 
specific applications of the doctrine. Writers have failed to pose a prior question, 
namely, whether the doctrine fulfils — or can, even in principle, fulfil — its promise of 
greater determinacy than that available from the more prosaic ‘reasonableness’ 
concepts. Instead, writers seem to assume that, since the Court uses the doctrine, it 
must have some specific meaning. Their task is then simply to explain what it means, 
by examining the consistency with which it has been applied, and the overall results 
achieved. Yet if the margin of appreciation doctrine turns out to be no more 





* SUNY at Buffalo, School of Law. 


© The Modem Law Review Limited 2000 155 


The Modern Law Review [Vol. 63 


determinate than any ordinary ‘reasonableness’ concept, it can hardly form the basis 
of a meaningful study. A study of, say, ‘Reasonableness in the Jurisprudence of the 
European Court of Human Rights’ could entail nothing short of an analysis of every 
case ever decided: both those cases which specifically use the terms ‘reasonable’ or 
‘reasonably’, and those cases which, while not specifically using those terms, 
necessarily imply them (for no decision purports to be unreasonable). Nothing in the 
concept of ‘reasonableness’ could give such a study more precise thematic or doctrinal 
content. Similarly, scholarship on the margin of appreciation doctrine can be nothing 
short of an examination of every case that has ever used it (some authors have 
attempted precisely that), or of selected examples intended to represent the whole. 
Writers have simply accepted that, since the Court has developed the doctrine for 
some Convention articles but not for others, there must be some difference between 
those cases decided under the doctrine and those not decided under it. 

Why, then, has no author explained what that difference is? Elias Kastanas’s study, 
although one of the most probing to date, equally fails to pose these basic questions. 
The book is divided into two principal parts, ‘Respecting Diversity’ (‘Respecter la 
diversité, pp 21-248) and ‘Imposing Uniformity’ (‘Imposer Vuniformité, pp 251- 
438). These two parts are sub-divided into increasingly specialised examinations of 
Convention jurisprudence, including, for example, notions of ‘subsidiarity’ under the 
Convention (pp 97-104), or rules governing such specific Convention provisions as 
the derogations clause (pp 111-144); or rights of privacy (pp 260-195), or private 
property (pp 145-161). Kastanas rightly transplants the perennial tension in 
international law between State sovereignty and intemational involvement to 
European ground. Increasing European integration precludes any discussion of 
relations among European States as relations among otherwise independent 
sovereigns. If formally distinct from the institutions of the European Communities, 
the substantive effects, even the symbolism, of a common European human rights law 
cannot be divorced from a broader project of European economic and political 
integration, and from the concomitant tensions and conflicts. The margin of 
appreciation doctrine would appear to embody these tensions by purporting to 
balance State autonomy against European supervision. 

Yet the belief that the margin of appreciation doctrine not only reflects the tensions 
of a progressively integrating regional system, but also serves to mediate those 
tensions, is questionable. It is that belief which underlies the doctrine’s promise of a 
jurisprudence qualitatively more determinate than that which would result if the Court 
were to use ordinary ‘reasonableness’ concepts. However, closer inspection suggests 
that the criteria invoked under the margin of appreciation doctrine are 
indistinguishable from the ordinary ‘reasonableness’ concepts. According to the 
Court, for example, investigation into the ‘aim’ of State interference with a 
Convention right requires an analysis of the ‘legitimacy’ of that aim. Nowhere, 
however, has the Court provided this concept of legitimacy with more specific content 
than that comported by the word’s colloquial meaning. The enquiry becomes a routine 
‘reasonableness’ analysis. The Court further purports to examine the ‘necessity’ of the 
State’s interference for the fulfilment that aim. Nowhere, however, has it explained 
how that enquiry is anything more specific than a routine enquiry into the 
reasonableness of the aim. 

Even the enquiry into a ‘European consensus’, which would appear to introduce 
an empirical element, provides little real determinacy. The Court has never 
suggested that a mere head count of States Parties would suffice to resolve 
fundamental issues of human rights law. As a survey of the Court’s cases on 
transsexualism readily suggests, the European consensus is always subject to the 
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Court’s own determination as to when such consensus should suffice to decide the 
dispute, ie, whether any prevailing consensus is reasonable. In short, the margin of 
appreciation doctrine seeks to avoid an ordinary ‘reasonableness’ analysis simply by 
lining up, one after the other, a shopping list of ostensibly more specific criteria. 
These criteria, however, are, themselves, nothing but ordinary ‘reasonableness’ 
tests. The margin of appreciation doctrine merely replaces one ‘reasonableness’ 
enquiry with a checklist of them. It substitutes one indeterminate enquiry with a 
battery of indeterminate enquiries. 

The interest of Kastanas’s work, then, lies not in what he observes, but in what he 
fails to observe. One would expect either that he would demonstrate that the doctrine 
is meaningless; or, if he believes the doctrine to be meaningful, that he would provide 
some sense of what it means — some synthesis, extrapolating from specific cases to a 
more general understanding. Yet he does neither. He never purports to be writing a 
sheer reference work. He purports to be writing about the margin of appreciation 
doctrine as something distinctly meaningful, implicitly assuming that it is, or can in 
principle be, determinate in a way that the ordinary ‘reasonableness’ concepts are not. 
Yet the further the work progresses, the further it moves away from any such 
specificity, drowning in a sea of sheer case discussions. Any conceptual synthesis 
remains at the broadest level of abstraction. Throughout the work, Kastanas suggests 
that the margin of appreciation reflects tensions between the Convention’s ‘unity and 
diversity’, or between European integration and subsidiarity, or between judicial 
activism and restraint. Yet these tensions are equally present in cases that do not 
invoke the margin of appreciation doctrine. They follow from the sheer existence of a 
regional system of liberal rights. The author states no specific way in which those 
tensions illuminate, or are illuminated by, the margin of appreciation doctrine. 
Naturally, such tensions resonate most clearly in controversial cases. This is not, 
however, because these cases employ the margin of appreciation doctrine, but simply 
because they are controversial, and would reflect the same tensions regardless of the 
balancing terms employed. 

Far from identifying any specific, non-trivial principles contained in the margin of 
appreciation doctrine, the book defaults to the tautological point that the doctrine 
reduces to the limitless normative and factual situations to which it can be applied. 
Kastanas fails to understand that he is not dealing with a doctrine, in any significant 
sense, but only with an empty shell. The margin of appreciation doctrine accounts 
for everything because it means nothing. Every case examined in Kastanas’s book 
could have been argued and resolved on the basis of humdrum ‘reasonableness’ 
concepts with no modification in their reasoning or result. The doctrine can be read 
into many of the cases which do not employ it; and it can be read out of those cases 
which do employ it, and substituted for any of the garden-variety ‘reasonableness’ 
concepts. 

One might, of course, say the same of many indeterminate legal doctrines: some of 
the greatest legal texts have been constrained to analyse and synthesise concepts 
which have been stretched well beyond the point of possessing any fixed and 
determinate content. Far from bolstering Kastanas’s approach, however, that 
observation only increases the burden upon the legal writer to examine such doctrines 
critically, to hold them to their own purported ideals of rationality and orderliness in 
judicial decision-making, particularly in the sphere of fundamental individual rights. 
By instead following the tradition of ‘painting the best face’ on the law, the writer 
merely assumes a legal concept to possess some specific meaning, through general 
discussions of the cases in which it is used, in order to avoid the task of specifically 
explaining that meaning. The problem is not that Kastanas fails to notice the vagaries 
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and ambiguities that must inevitably arise from such an open-ended doctrine. Much of 
the book is devoted to that very feature. The problem is that he fails to draw the 
inevitable conclusion, namely, that the margin of appreciation doctrine is vague and 
ambiguous because it is no more determinate, and cannot be made more determinate, 
than the banal weighing and balancing terms that it aims to transcend. 

The book also fails to escape certain more mundane difficulties. Even assuming the 
fundamental meaninglessness of the margin of appreciation doctrine, the work might 
have served, despite its attempt to achieve something more, as a kind of treatise, a 
handy reference work, for commentary on some particular area of Convention law. 
Indeed, so far as the discussions of specific cases and policies go, many of the author’s 
insights are excellent. However, providing section headings phrased more in the 
cryptic language of a meditation than in the conceptually precise language of a 
reference work, and lacking any topical or thematic index, or paginated table of case 
citations, such reference is impossible. No topic or case can be looked up, or even 
easily re-located after one has already read it. 

To devote an entire book to the margin of appreciation can only suggest that the 
concept is more significant, more informative, more legitimate, or simply more 
interesting than the ordinary ‘reasonableness’ concepts. Alternatively, such a study 
can argue that the margin of appreciation doctrine is not more significant, more 
informative, more legitimate, or more interesting; that it is merely a run-of-the-mill 
balancing concept primped in Euroregalia. Between these two positions, however, 
there is no middle ground: either the doctrine is utterly interchangeable with ordinary 
‘reasonableness’ terms, or it is qualitatively distinct, possessing some determinate 
meaning of its own. If the latter, then it is incumbent upon the author who finds the 
doctrine meaningful, to demonstrate how it is more determinate than the ordinary 
balancing concepts — to show how it delivers a result which the ordinary balancing 
concepts could not have reached. Many writers have promised such an analysis, but 
none actually do it; and none do it, because it cannot be done. 


Eric Heinze* 
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The Brave New World of Sir John Laws 
J.A.G. Griffith* 


This article considers the political philosophy of Lord Justice Sir John Laws who, 
in a series of articles, developed a theory of the UK constitution based on Kant’s 
principle of the sovereign autonomy of the individual. The author points to the 
dangers of entrusting the judiciary with too much power at the expense of the 
democratic process. 


The growth of judicial review over the last four decades and the imminent coming 
into force of the substantive provisions of the Human Rights Act 1998 will 
promote an acute conflict between the judiciary and the government, between 
private rights and the public interest. The pressure to enlarge the scope of judicial 
review finds support on the bench though some hesitation is being shown as 
judicial intervention impinges on the policy and merits of decisions taken by 
ministers and other public authorities. Cases in the 1990s such as Brind,! 
Derbyshire, Rees-Mogg,> Fire Brigades,4 Pergau Dam, Save our Railways,® 
Smith,’ and Al-Fayed,® show how far the reach of the courts has lengthened in the 
few years since Lord Diplock laid down his trilogy of grounds under the heading of 
illegality, irrationality, and procedural impropriety.’ 

The politicisation of the judiciary will inevitably bring under closer scrutiny the 
attitude of individual judges to the proper scope of judicial review and the 
generalities of the Human Rights Act. Lawyers, solicitors and barristers alike, whose 
practice is in these fields of public law, of public authorities and their powers, will 
need to know as much as they can about the general sympathies and antipathies of 
individual judges. The idea that judges can be politically neutral in such cases has 
never been true. Although to speak of bias or prejudice in this context is a misuse of 
language, judges differ in their view of where the public interest lies. 

When we seek to discover what is their view, we may be helped by what they 
have said or written in the past, both in judgments and in extrajudicial writings or 
speeches. And in recent years, judges have been more outspoken about their views 
* London School of Economics and Political Science. 
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than hitherto. This is wholly desirable, and it means that we have now reached the 
stage in the evolution of the judicial system when knowledge and understanding of 
the political philosophy of individual judges are directly relevant. 

What follows is an attempt to understand the philosophy of one distinguished 
member of the Court of Appeal who has spoken and written about his approach to 
the law. 

From 1984 to 1992, Sir John Laws was first junior Treasury Counsel and as such 
appeared regularly for the Government. The job usually carries the promise of 
appointment to the bench and it has been noted that such appointees are often hard 
on their former employers, one reason being (so it is said) that they have learnt how 
governments seek to manipulate their power. Between spring 1993, shortly after he 
was appointed as a judge in the High Court, and summer 1998, Sir John Laws 
published seven major articles, in which, sequentially, he developed the exposition 
of his political philosophy. The first article was on fundamental rights. 


Fundamental rights 


By the beginning of 1993, the European Convention on Human Rights had been 
frequently referred to, both in arguments before the courts and in some judgments, 
but there was no immediate likelihood that it would become incorporated into UK 
domestic law and the Law Lords had refused to accept that it had any authoritative 
place in their jurisprudence. By the end of the period, the Convention was clearly 
bound for the statute book, the Human Rights Bill as a government measure having 
had its second reading in the Lords. 

At the launching of the campaign in the late 1980s to promote this enactment, 
some of the senior judges had taken the view that the proposal was unnecessary 
because the Convention did little more than set down, in a generalised form, 
principles already provided for by the common law rules concerning the rights to a 
fair trial, freedom of speech, the protection of privacy and the rest. This view was 
superficially attractive, but seemed not to be borne out by the large number of 
occasions on which judgments in the UK courts were held by the European Court 
of Human Rights in Strasbourg to be contrary to the Convention. 

In 1993 Sir John argued that the common law was able to accord a priority to 
fundamental rights without incorporating the Convention.!° The implications of 
this argument are several. The first is that there is a category of rights 
distinguishable as ‘fundamental’; secondly, that judges are the proper persons to 
decide which rights fall within this category; thirdly, that the definitions, and so the 
limits, of the selected fundamental rights are also matters properly left to judges. 
Whenever judges extend their jurisdiction over public authorities, they invade the 
area of decision-making and of discretionary power hitherto occupied by 
politicians. Whether or when this is to be welcomed in a particular case is a 
political question. Over the years judges have taken different views of the proper 
limits of their powers in relation not only to fundamental rights but more generally. 
Today, the courts are seeking to push forward the boundaries of their jurisdiction. 

Sir John concluded that the courts could properly use the European Convention 
as a text to inform the common law as they did when they looked to the decisions 
of foreign courts in other fields. And he relied on the judicial views expressed in 
both the Court of Appeal and the House of Lords in Derbyshire County Council v 
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Times Newspapers where it was held that a local authority had no right to maintain 
an action in libel for damages against a national newspaper.!! Sir John thought this 
decision might ‘prove to be an engine of change in the evolution of judicial review 
as a constitutional safeguard for substantive fundamental rights’. He advanced the 
view that the greater the intrusion proposed by a body possessing public power 
over the citizen into an area where his fundamental rights were at stake, the greater 
must be the justification which the public authority must demonstrate. This 
emphasised a position later developed by Sir John that the standard by which a 
court reviews administrative action is variable, dependent on the extent of the 
intrusion and the importance of the right being intruded. 

The decision in the Derbyshire case has been much applauded by civil 
libertarians. This is surprising when the facts are examined. The plaintiffs were an 
elected local authority against whom the Sunday Times campaigned alleging 
impropriety in the making of investments of its pension funds with specific 
references to the Leader of the Council against whom false allegations were made. 
Lord Keith said that it was of the highest public importance that a democratically 
elected governmental body should be open to uninhibited public criticism and that 
the threat of a civil action for defamation must inevitably have an inhibiting effect 
on freedom of speech. 

In my view, this decision of the Law Lords, far from being a blow struck for 
fundamental rights, was an example of licence being given to a powerful 
commercial enterprise to attack without justification a public body and its elected 
Leader. 

After the action by the local authority was dismissed, the Leader began 
proceedings against the newspaper. This was settled by agreement between the 
parties and in a statement made in open court the Sunday Times stated that at no 
time had they sought to defend the proceedings by suggesting that the Leader was 
guilty of corruption. They also accepted that none of the dealings involving 
Derbyshire County Council Pension Fund was corrupt and that they were at fault in 
their analysis of the share dealings and that the Take-Over Panel had found no 
impropriety. The Sunday Times paid the Leader a substantial sum by way of 
damages and indemnified him in respect of his legal costs. 

Sir John concentrated on three notions which might be enlisted as important 
mechanisms for the development of substantive judicial review. The first was 
proportionality. Particularly where an administrative decision overrode a 
fundamental right without sufficient objective justification, this should be regarded 
as necessarily disproportionate and, more importantly, as a distinct concept, not 
merely as a facet of Wednesbury'? irrationality. Secondly, where a fundamental 
night was involved, the court should insist that reasons be given for the 
administrative decision. Thirdly, Sir John invoked the Padfield rule by which 
‘the courts have insisted that statutory power may not be used save for the purpose 
for which it was conferred, of which purpose they are the judge’.!3 To this, Sir John 
added the presumption that a statute’s purpose could not include or permit any 
interference with fundamental rights, unless it could be shown that the only 
possible interpretation was to permit the interference. 

The decision of the majority of the Law Lords in Padfield showed how far 
judicial review had extended its scope since Wednesbury, twenty years earlier. It is 
highly likely that the Law Lords sitting in 1968 would have held that Wednesbury 
11 n 2 above. 

12 Associated Provincial Picture Theatres Ltd v Wednesbury Corporation [1948] 1 KB 223. 
13 Padfield v Mister of Agriculture, Fisheries and Food [1968] AC 997; and see below 169. 
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Corporation had departed from the purpose of the Sunday Entertainments Act 
1932. In Padfield it seems that the Law Lords considered the Minister was acting 
perversely and suggested that his reason for doing so was to avoid being put in an 
‘embarrassing situation’. The Minister protested that his reasons were substantial 
and wholly in accord with the purpose of the statute. If it were the case that the 
Law Lords found against the Minister because they did not like the way he was 
exercising his powers, it was their decision that would be perverse. Sir John refers, 
in a different context, to decisions taken by Government ‘perhaps too much in love 
with a particular policy objective’. It is not difficult to think of cases where judges 
have been similarly led astray through distaste of official activity not in itself 
illegal. Sir John seldom, if ever, admits the possibility of human frailty on the part 
of his brethren. Yet if the courts are willing further to extend their definitions of 
what is ‘unfair’ or ‘unreasonable’ to include governmental actions of which they 
disapprove, they must not be surprised if public authorities complain of what they 
consider to be excessive judicial interference in the business of government and 
take steps to redress the balance. 


Judicial remedies 


In 1994, Sir John developed his general thesis that it was time for a ‘fresh look at 
the quality of legislative power and its mediation to the people by the judges’.'4 He 
advocated empowering the courts to make advisory declarations concerning the 
legality of forthcoming pieces of government legislation. This led him to raise the 
question whether the doctrine of Parliamentary sovereignty was in truth an 
‘absolute rule’ where encroachments on fundamental freedoms were concemed. 
For the doctrine meant that the constitution made no provision for the protection of 
the Queen’s subjects against encroachments on fundamental freedoms by measures 
which the Government might persuade the Legislature to adopt. 

So far in the exposition of his argument, Sir John had emphasised the importance 
of protecting what he referred to as the fundamental rights of the citizen and he 
considered some of the consequences of incorporation of the European 
Convention. But he digressed to warn of the danger of regarding the health of 
the state as being measured solely by the extent of these rights because to do so 
said nothing about duties, about decency and self-restraint, honour and self- 
sacrifice. This is a theme to which he returns. He sees free speech as a corollary of 
the power of reason, a moral construct, and so ‘rights such as freedom of 
expression are logically prior to the moral imperative which compels our approval 
of democratic government’ and ‘the conditions of a civilised society cannot be 
presumed to be left safely in the hands of a Legislature with unlimited power, 
however respectable its democratic credentials’. 

This is an example of the way Sir John presents his arguments. He is a classicist 
by training, a logician by habit of mind, and a philosopher by ‘recreation’. 

So far, Sir John, in his presentation of the dangers of governments with large 
majorities, and with strong echoes of Lord Hailsham’s ‘elective dictatorship’ 
phase, had not explicitly explained his remedy. He relied on the incremental 
development of the common law and the elaboration of principles of statutory 
construction by the judges which would ensure that ‘the sovereignty of Parliament 
will rest in its proper place’. But the major step was about to be taken. 





> 


14 ‘Judicial Remedies and the Constitution’ (1994) 57 MLR 213. 
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Law and democracy 


In an article published in the spring of 1995, Sir John wrote of the principles of 
judicial review by which the courts confine the scope within which Ministers and 
other public authorities make decisions under statutory powers.!5 

Sir John makes the great leap forward by answering positively his own question 
‘whether good judicial decisions are themselves fuelled by ideals which are not 
morally neutral, but which represent principles about how the state should be run’. 
By this he does not mean only, or even primarily, the ways in which public 
administration is carried on: the procedures, the conventions, the day-to-day 
practices. He is talking about substantive principles which ‘confine the scope 
within which discretionary decisions may be taken under statute’. 

The judicial principles are not, he said, morally colourless — far from it. 

They constitute ethical ideals as to the virtuous conduct of the state’ 8 affairs. It is essential to 

my theme (and anyway important) to recognise the moral force of the basis on which control 

of power is effected by the unelected judges. 


This is a huge claim for it must mean that judges, in the exercise of their powers, 
are the determinants of ethics, of virtue, of morality, in this public world of 
politics. When cornered and forced to defend unpopular decisions, politicians may 
go so far as to say that they must take the course they believe to be ‘right’ even if 
public opinion is against them. But by this they mean politically right, or wise, and 
they hope later events will support them. Sir John, by contrast, claims for judges 
the high ground of righteousness itself, and by so doing sweeps away a great deal 
of rhetorical cant about the nature of the judicial process. 

This is the stage we have reached on our present pilgrimage and we should be 
grateful to Sir John Laws for having stated his position so clearly. He reminds me 
(and I mean this sincerely) of Mr Valiant-for-Truth who said ‘though with great 
difficulty I am got hither, yet now I do not repent me of all the trouble I have been 
at to arrive where I am’ — not that Sir John evidences much strain. 

The dangers inherent in the position Sir John takes up are obvious. Judges are, as 
he says, ‘unelected’. To which we may add that they come from a narrow section 
of society, and their background in practice at the bar results in a special kind of 
professional person. This does not mean that they are especially ‘out of touch’ with 
every day affairs. But it raises the question: why they should be trusted with the 
vital role Sir John allots them. 

At this point Sir John makes a further jump in his argument, for he promotes ‘a 
respectable theory’ as to the basis on which he hopes judicial review may develop 
‘towards offering an explicit and systematic protection of constitutional rights’. 

Sir John’s central question is ‘the extent to which the concept of fundamental 
rights ought in principle to affect the reach and length of democratic power’, which 
is another way of considering the relationship between law and democracy, 
between the powers of the courts and the sovereignty of Parliament. He does so by 
reference to freedom of expression. 

He begins with ‘the notion of extremism’, an extremist opinion being one which 
admits of no exceptions. ‘A heartfelt conviction, for example, of the evils of racial 
or sexual prejudice may all too easily lead to a call for the suppression of voices 
thought to extol them’. Sir John then adds a footnote: 


Provisions such as are contained in section 18 of the Public Order Act 1986, which 
criminalizes the use of threatening, abusive, or insulting words or behaviour which are either 


15 ‘Law and Democracy’ [1995] Public Law 72. 
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intended or likely to stir up racial hatred, want watching. It was enacted to assault one of 
society’s baser vices; but there is a fine line between promoting racial tranquillity and 
depriving those with evil opinions of their right to free expression. No doubt there is a 
distinction between discouraging racial hatred in the community, and the suppression of 
racialist views; but it is uncomfortably tenuous, not least since the crime may consist in 
insulting words merely intended to stir up racial hatred. 
On this basis Sir John makes two obvious points. The first is that the vice of such 
prejudices is no less a vice only because its adherents are free to commend it. The 
second is to distinguish between the substance of an opinion held and its putative 
imposition on others. One may seek to persuade the holder of barbarous views to 
recant but to entertain the notion that he can or should be compelled to do so is to 
treat him as a slave. Government ‘cannot enforce good opinions, save by obviously 
unacceptable means’. Its use of legal power is ineluctably committed to ‘the 
primacy of pluralism’ and is circumscribed ‘by the very fact that the citizen’s will 
is free’. 


What limits may properly be imposed on freedom of expression is an old 
question. The Supreme Court of the USA, faced with the absolute terms of the First 
Amendment (‘Congress shall make no law abridging the freedom of speech, or of 
the press’) has developed, and is developing, a jurisprudence which admits 
exceptions. So has our common law with its rules about defamation, contempt of 
court, official secrecy, obscenity, and confidentiality, modified from time to time 
by statute, and much argued over. 

More importantly, the huge emphasis which Sir John places, in his philosophy, 
on fundamental rights and especially on freedom of expression, drives him to the 
edge of condemning restrictions designed to penalise — and so to prevent — the use 
of language intended or likely to stir up racial hatred. Though he frequently 
recognises that the autonomous individual is also a social animal, his philosophy, it 
seems to me, forces him to an extreme position demonstrated by his suspicion 
(‘want watching’ and ‘uncomfortably tenuous’) of laws designed to promote racial 
‘tranquillity’. 

Sir John makes the promotion and protection of fundamental rights a pillar of his 
political philosophy. He includes within these rights the structures of democracy 
itself, such as the institution of free and regular elections. In his view, neither those 
rights nor the framework of rules which are the preconditions of democracy can be 
entrusted to governments or to the laws which governments may make and may 
unmake. The conclusion follows: 


The constitution must guarantee by positive law such nghts as that of freedom of expression, 
since otherwise its credentials as a medium of honest rule are fatally undermined. But this 
requires for its achievement what I may call a higher-order law: a law which cannot be 
abrogated as other laws can, by the passage of a statute promoted by a government with the 
necessary majority in Parliament. 
Moreover, the citizen’s democratic rights go hand in hand with other fundamental 
rights. 
The point is that both are or should be off limits for our elected representatives. They are not 
matters upon which in a delegated democracy — a psephocracy — the authority of the ballot- 
box is any authority at all. 


This proposition does not rest on the present power relationship. 


Even if Parliament enjoyed a true hegemony over the Executive, still its rule should not in 
the last resort be absolute: still a higher-order law would be needed for the entrenchment of 
constitutional rights and the protection of democracy itself. 
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Sir John asserts that the need for higher-order law is dictated by ‘the logic of the 
very notion of government under law’ whereby ‘any government holds office by 
virtue of a framework of rules’ which define the institution of government. The 
notion of sovereignty is logically prior, he says, to Acts of Parliament and he 
quotes an article of Sir William Wade to the effect that the ‘ultimate legal 
principle’ lies in the keeping of the courts and no Act of Parliament can take it 
from them. Wade continues, as approved by Sir John: 

This is only another way of saying that it is always for the courts, m the last resort, to say 

what ıs a valid Act of Parliament; and that the decision of this question is not determined by 

any rule of law which can be laid down or altered by any authority outside the courts. It is 

simply a political fact. 
This is mere assertion and its opposite has as good a claim to be true: that a Bill, 
which has received the assent of the House of Commons and the House of Lords 
(with or without the use of the Parliament Acts) and the Royal Assent, is valid and 
that the courts cannot set it aside unless statutory authority (such as the European 
Communities Act 1972) provides otherwise. Further, what started as the ‘ultimate 
legal principle’ has, in Wade’s alchemy, been transmuted at some point into 
‘political fact’, its antithesis. 

We have now come a long way from Sir John’s first proposal that the courts 
could recognise the force of the European Convention on Human Rights without its 
incorporation, to his empowerment of judges to make advisory declarations of the 
legality of forthcoming legislation, to the assertion that good judicial decisions 
rested on ethical ideas as to the virtuous conduct of the state’s affairs, and so to the 
advocacy of a higher order law to uphold the citizens’ democratic and fundamental 
rights excluded from Parliamentary jurisdiction. 

These proposals and propositions have in common the supremacy of 
fundamental rights (including those necessary to the working of democracy) 
embodied in the higher-order law and enforceable by judges imbued with the ideas 
proper to the virtuous conduct of the state’s affairs. Sir John says: 

Ultimate sovereignty rests, in every civilised constitution, not with those who wield 

governmental powers, but in the conditions under which they are permitted to do so. The 

constitution, not the Parliament, 1s in this sense sovereign. In Britain these conditions should 

now be recognised as consisting in a framework of fundamental principles, which include 

the imperative of democracy itself and those other rights, prime among them freedom of 

thought and expression, which cannot be denied save by a plea of guilty to totalitarianism. 
In this language, the constitution becomes metaphysical, and sovereignty rests in 
unsubstantial ‘conditions’ having permissive power. I suppose this is what 
distinguishes the natural lawyer from the positivist. I prefer to describe the 
constitution etymologically. It is that which is constituted: the set-up. And today, in 
the United Kingdom, this means, politically, the three institutions of the Executive, 
Parliament and the Judiciary; and the relationships between them which are 
constantly changing. 

The trouble with the higher-order law is that it must be given substance, be 
interpreted, and be applied. It claims superiority over democratically elected 
institutions; it prefers philosopher-kings to human politicians; it puts its faith in 
judges whom I would trust no more than I trust princes. And it will not even make 
the trains run on time. If we are to create a more just and a more free society, we 
must do it the hard way — without Moses. And our vigilance must be extended to 
judges, no less than to others in authority. 
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So to the next question, answered by Sir John a year later in 1996: what is a good 
constitution?'® It assumes that all the state’s citizens start with equal rights before 
the law. The law of a modern state, he says, has to nourish and promote its citizens’ 
‘essential characteristics’ (which sounds rather like the mad general in Dr 
Strangelove who put his faith in man’s vital bodily fluids). But the true starting- 
point in the quest for Sir John’s good constitution lies in the concept of ‘the 
autonomy of every individual’, the Kantian perception that the individual is an end 
in himself, never a means only; that autonomy as ‘a function of man’s moral 
nature’ arises from his power of reason, his possession of free will, and the fact that 
he lives in society with others of his kind. The autonomy of the will rests on reason 
alone and moral laws depend on it. Treating an individual as a means not an end is 
an invasion of the individual’s autonomy. 

The individual’s autonomy cannot be defined purely in terms of rights, says Sir 
John, ‘for at its root is the fact that the individual’s sovereignty belongs to his 
neighbour as well as to himself’. Without the acceptance of one’s duty to one’s 
neighbour, there is nothing but the drudgery of consistent selfishness which 
contradicts the possibility of human flourishing.!7. 

Sir John distinguishes negative and positive rights. Legal rights, including those 
in the European Convention on Human Rights, are rights not to be interfered with 
and in that sense are negative rights. Sir John asserts that the ideal of negative 
rights is ‘the principle of minimal interference’, which is the means by which 
man’s individual sovereignty is translated into law. 

In the good constitution the principle of minimal interference 1s compulsory, because its 

refusal would cripple or destroy the autonomy of every individual. It means at least that the 

good constitution must vouchsafe legal arrangements to secure that no one’s freedom of 
action is curtailed, save on grounds justified by the need to protect the rights and freedoms 
of others. 


We now return to Sir John’s earlier assertions about the limits on the sovereignty of 
Parliament which ‘holds its power for the benefit of the people as surely as does the 
executive’ and is, or ought to be, subject to the rule of law. 

So we come to ‘positive rights’. A state that had no system of education might be 
said to be one in which an important ‘right’ was infringed but, according to Sir 
John, as it would not flow from ‘an actual or threatened assault’ on the individual’ s 
autonomy, it would be not a negative but a positive right. In his view, this 
distinction is of great importance for the framing of good constitutional law. 
Positive rights — the morality of aspiration — ‘are the stuff of political debate’ and 
constitutional responsibility for them rests on the shoulders of elected politicians. It 
is not the domain of judges. In relation to positive rights, ‘Parliament is necessarily 
and rightly supreme’. 

Sir John considers at some length the problems that arise from the relationship 
between negative and positive rights. And he identifies the conflict between them 
as the area where the strains arise between the judicial and the political aims of the 
state. But he sees the ‘constitutional role of the courts’ as to act as the guardian of 


16 ‘The Constitution : Morals and Rights’ [1996] Public Law 622. 

17 Sr John wotes: ‘Even Achilles, in his tent before the walls of Troy, was brought to recognise this’ 
Not being a classicist, I dare not contradict. But ‘Time hath, my lord, a wallet at his back, Wherein he 
puts alms for oblivion’ was the argument, as I read a poet no less great than Homer, that found the 
weak spot in Achilles: not his ankle but his pride: ‘I see, my reputation is at stake; My name is 
shrewdly gored’. 
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basic principles which are expressed in the language of negative rights and the 
principle of minimal interference. However, he accepts that negative rights may 
have to be overridden and instances the case of the investigative journalist whose 
right to free expression ‘has to be suppressed’ on grounds of national security. 
Similar is the case of the homosexual soldier being denied a military career.'8 
So also positive rights — to education, to health — may, in Sir John’s view, 
constitute a limitation on negative rights. In each case the question is ‘what is the 
strength of objection to giving individual freedom its full reign?’ But the 
tion is against any interference with negative rights. So who should 
decide? Sir John’s formulation is: 


The decision in any such case, and the formulation of wise policy, are for Parliament. But in 

its duty to the people, which is based on every individual’s autonomy, Parliament will abide 

by a framework which gives pride of place to negative fundamental rights. 
The lameness of this conclusion suggests strongly that the argument based on the 
distinction between negative and positive rights cannot be sustained, and provides 
no adequate guide to the delimitation of the areas between the judicial and the 
political powers. Serious problems arise when, for example, the availability of 
health treatment is in dispute;!9 or when the right to social services is denied.” 
Giving priority to negative fundamental ‘rights’ is no answer. 

Sir John emphasises the 


philosophic difference between the constitutional role of the courts and that of government, 
in which for this purpose I would embrace the legislature. The good constitution has to 
recognise and entrench a bedrock of rights, based on the principle of minimal interference. 
Good government of any political colour must pursue its own vision of the morality of 
aspiration which is itself a function of power held on trust. Where its vision cuts across the 
rule of minimal interference, the courts have to say 80. 


Sir John says this is unlikely to involve a conflict with Parliament because the 
judges ‘have elaborated well accepted rules of statutory construction within whose 
matrix such pressures may usually be resolved’. But it is those ‘rules’ that the 
judges are presently concerned to extend so as to enlarge their scope for 
intervention. That is most likely to involve conflict unless they are restrained. 


Abuse of power 


Underlying Sir John’s political philosophy is the continual extension of the 
common law. In 1997 he claimed that its scope embraced the ‘just distribution of 
power within relationships, between man and man between citizen and the state’.?! 
Examining aspects of employment law (other than statute) where the common law 
imposes requirements outside the terms of the contract between employer and 
employee, he cites the common law rule: ‘All interference with liberty of action in 
trading, and all restraints of trade of themselves, if there is nothing more, are 
contrary to public policy and therefore void’. But to this there were exceptions for 
‘reasonable’ restrictions in the interest both of the parties and of the public.” 





18 R v Muustry of Defence, ex p Smith n 7 above. 

19 Gillick v West Norfolk and Wisbech Area Health Authority [1985] 3 WLR 830; Airedale NHS Trust v 
Bland [1993] 2 WLR 316; R v Cambridge Health Authority, ex p B [1995] 2 All ER 129; Re T [1997] 
1 WLR 242. 

20 eg R y Gloucestershire CC, ex p Barry, The Temes 21 March 1997. 

21 ‘Public Law and Employment Law: Abuse of Power’ [1997] Public Law 455. 

22 Lord Macnaghten in Nordenfelt v Maxim Nordenfelt Guns [1894] AC 535. 
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Examples of exceptions were cases in which the common law had intervened to 
protect those adversely affected by monopolies or by exclusionary rules operated 
by trades and professions. And again we are referred to ‘the Kantian ideal of the 
sovereignty of every individual’ with the usual caveat that this might be interfered 
with only when the law recognised the necessity to protect the freedoms of others, 
whether singly or in community. 

From such cases Sir John extracts a single principle, that is, the duty of the courts 
to protect the individual from the effects of arbitrary power as ‘the common law 
will not permit the abuse of power’. This principle he calls ‘a form of benign bias 
... a Means of making sense of sometimes conflicting values’. 


The rule of reason 


In an essay on Wednesbury published in 1998, Sir John begins with Lord 
Diplock’s description of unreasonableness in CCSU as something ‘which is so 
outrageous in its defiance of logic or of accepted moral standards that no sensible 
person who had applied his mind to the question could have arrived at it’.25 This 
posits an administrative decision at least as extreme as that imagined by Lord 
Greene in Wednesbury when, as he said, ‘to prove a case of that kind would require 
something overwhelming’. 
. Not for the first time in the exposition of his claims for the common law, Sir 

John then slaps down on the table a dubious generalisation as though it were a self- 
evident truth. Wednesbury, he says, ‘exemplifies the rule of reason as a 
fundamental principle of the law’. On the contrary, nothing in Wednesbury that I 
can see reflects the rule of reason (whatever that may mean). Lord Greene talked 
about relevance and irrelevance, about bad faith and dishonesty. He said that 
otherwise once it was conceded that the particular subject-matter was one which it 
was competent for the authority to consider, that was an end of the case, unless the 
decision was so unreasonable that no reasonable authority could ever have come to 
it 

Sir John claims not that we have misunderstood Lord Greene but there is an 
‘important mismatch’ between the language of Wednesbury and its application in 
practice. This enables him to re-introduce one of his favourite themes: that the 
standard of judicial review is variable according to the subject-matter of the case. 
Let us remind ourselves that we are talking, as were Lords Greene and Diplock 
about the range and so the limits of judicial review. Insistence on the variability of 
application of the review, as on the doctrine of proportionality (rejected by Lords 
Ackner and Lowry in Brind*), enables that range to be extended. No doubt, as a 
matter of common sense, and as Lord Bridge argued in Bugdaycay”’ and Brind, 
where the rights to life or to freedom of expression are concerned, the courts will 
be anxious to protect them. By contrast they will be more hesitant to set aside the 
statutory power to ‘rate-cap’ local authorities (as in Notts County Council). These 
examples do not justify the elevation of variability and proportionality to the level 
of general principles opening the way to wide extension of judicial review even to 





In Forsyth and Hare (eds), The Golden Metwand and the Crooked Cord (Oxford: Clarendon, 1998). 
n 12 above. 

n 9 above, 410. 

n 1 above. 

R v Secretary of State for Home Department, ex p Bugdaycay [1987] AC 514. 

R v Secretary of State for the Environment, ex p Nottinghamshire County Council [1986] AC 240. 


PIRARD 


168 © The Modem Law Review Limited 2000 


March 2000] The Brave New World of Sir John Laws 


the point of review of the merits of the decision. But, for Sir John, it is the ‘rule of 
reason’ that requires a variable statement of review. Again, this is argument by 
assertion. 

To develop the ‘rule of reason’ as a principle of the common law from the 
exercise of judicial review on an ‘outrageous’ administrative decision is an 
imaginative leap of some magnitude. Sir John justifies it on Kantian principles. 

The rule of reason is a pervasive aspect of a clutch of model ideals whose substance 
derives from man’s very nature as an autonomous rational being living in society. Freedom 
and justice are at their centre. They reflect Kant’s categorical imperative: ‘Act so that you 
treat humanity, whether in your own person or that of another, always as an end and never 
as a means only.’ Public power may bear upon the values of individual autonomy in 
different ways and different contexts. A statute authorising the imprisonment of 
immigrants awaiting removal is one thing. A statute regulating the use of handguns is 
another. Now, if the common law has no choice but to deliver Kant’s imperative in 
concrete form, it is bound also to take differential approaches to the uses of power 
devolved by such statutes. 


‘And’ says Sir John ‘it is my view that the common law has no such choice’. As 
authorities, he cites first Rooke’s Case? where Lord Coke stated that the 
proceedings of a commission of sewers ‘ought to be limited and bound with the 
tule of reason and law’. Secondly, Sir John cites Lord Wrenbury in Roberts v 
‘Hopwood® that a person invested with a discretion must ‘by the use of his reason, 
ascertain and follow the course which reason directs. He must act reasonably’. Sir 
John takes these and other such statements to imply ‘the moral basis upon which 
the common law, in its relation to public executive power, necessarily operates’. 
And we are referred back, once again, to ‘the Kantian notion of every individual’s 
equal autonomy’. 

We retum to Padfield?! which, for Sir John (rather grandly), ‘stands above any 
legal conundrum about the meaning of words’ and ‘is itself a dimension of the 
requirement of reasonableness’. This formulation enables Sir John to extend the 
range of judicial review yet further. In a claim which may be thought extravagant 
he says: ‘Thus the rule of reasonableness is the condition of all legality in the 
sphere of public power’ and in one jump he is free to subsume the totality of the 
rule of law under this one rubric. 

In the midst of all these extravagant claims, we should remember what is to be 
said on the other side. In Padfield Lord Morris of Borth-y-Gest, consistent with his 
views on the proper scope of judicial review, disagreed with the majority, saying 
that the court could require the Minister to appoint a committee of inquiry only if it 
were shown (a) that the Minister failed or refused to apply his mind or to consider 
the question whether to refer the complaint to the committee or (b) that he 
misinterpreted the law or proceeded on an erroneous view of the law or (c) that he 
based his decision on some wholly extraneous consideration or (d) that he failed to 
have regard to matters which he should have taken into account. In Lord Morris’s 
view, none of these criteria was met and so the court could make no order against 
the Minister. 

But it is also arguable that Padfield was wrongly decided, substantively: that the 
purpose of the statute was not frustrated but fulfilled by the Minister’s refusal to 
refer the complaint about the scheme to the committee; that to decide otherwise 








29 (1598) 5 Co Rep 99 (though the decision seems to have been on what appeared ‘by the words of the 
statutes’ 


30 [1925] AC 578, 613. 
31 n 13 above. 


© The Modern Law Review Limited 2000 169 


The Modern Law Review [Vol. 63 


would have had extensive and unfair consequences for other farmers; and that it 
was wholly reasonable for the Minister to decide as he did, and wholly 
unreasonable for such a complaint to be referred to a committee. 

We know that, following the decision of the Law Lords, the Minister referred the 
matter to the committee which recommended that the scheme be changed. The 
statute stated that on receipt of the committee’s report the Minister could, ‘if he 
thinks fit so to do’, revoke or amend the scheme. He decided it would not be in the 
public interest for him to implement the committee’s recommendations. Is not Sir 
John bound to say that the Minister was acting illegally in so doing? Or was he 
guilty only of offending against the rule of reason? 

I would argue that the exercise of judicial review by the Law Lords in this case 
was a decision too far. Somewhere along the line which runs without a break from 
cases of ministerial bad faith to a decision by the courts on the substantive merits 
there must be a limit which, if it is exceeded, will be seen by Government as 
threatening their function. Government will then re-introduce exclusionary clauses 
and the scene will be set for an almighty row. 


Limitations of human rights 


In the latest of his reflections, Sir John considered the limitations of human 
rights.32 He was concerned lest the protection for rights came to be regarded as a 
definiens of the good constitution which must reflect and promote the aspirations 
of individuals as moral beings. There is an ‘important danger’ in the very nature of 
morality being more and more perceived as a function of rights. 

A society whose values are defined by references to individual rights is by that very fact 

already impoverished. Its culture says nothing about individual duty — nothing about virtue 

... Accordingly mghts must be put in their proper place. I think it is to be done by choosing 

to regard them as a legal, and not a moral, construct. 

This emphasises a point already made. Not so long ago we were told that 
fundamental rights were to be protected from Parliamentary interference. They 
were certainly not to be treated as merely legal rights but as parts of that celestial 
jurisprudence known as ‘the higher-order law’. Now Sir John concludes that the 
incorporated ECHR has no moral sovereignty and is ‘nothing other than an extra 
arsenal in the law’s armoury against injustice and the abuse of power’. 

It was against the concept of extra-legal ‘natural rights’ that Bentham mounted 
his most famous attack. And I see no basis on which Sir John would choose to 
distinguish fundamental from natural rights. We are left therefore with a Human 
Rights Act which expresses certain legal rules. But so open-textured are the 
incorporated provisions that the judges will be obliged to exercise their political 
judgments in the process of interpretation much more widely than in the past. Sir 
John accepts that the incorporated articles of the Convention are expressed in ‘very 
broad’ terms but nevertheless concludes that the UK judges will determine the 
reach of a ‘strictly’ legal right. 

Moreover, Sir John argues that when UK courts come to interpret Convention 
tights they will adopt the Strasbourg convention which enables Governments to 
restrict rights when this is ‘necessary in a democratic society’, defined ‘as 
representing “pressing social needs’. But, as he says, one man’s pressing social 
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need is another’s oppressive interference with guaranteed rights. And while the 
rights of due process are generally indefeasible, most substantive rights are 
defeasible in the public interest. 

Due process apart, where is the line to be drawn between ‘excessive activism’ by 
judges and a failure to protect guaranteed rights? Sir John quotes Lord Bingham’s 
words in ex parte Smith? where the appellants lost their claim to have been 
unlawfully dismissed from the armed services on account of their homosexuality. 


The court may not interfere with the exercise of an administrative decision on substantive 
grounds save where the court is satisfied that the decision is unreasonable in the sense that it 
is beyond the range of responses open to a reasonable decision-maker. But in judging 
whether the decision-maker has exceeded this margin of appreciation the human nghts 
context is important. The more substantial the interference with human rights, the more the 
EE ele eae ye ee eee cea 
in the sense outlined above 


But this is unconvincing. It introduces the margin of appreciation into an argument 
where it has no place. Also it adopts one definition of unreasonableness among 
several. In the Divisional Court, Lord Justice Simon Brown adopted a wholly 
different test when he said: 
Only if it were plain beyond sensible agreement that no conceivable damage could be done 
to the armed services as a fighting unit would it be appropriate for this court now to remove 
the issue entirely from the hands both of the military and of the government. 


Lord Bingham indeed added another variable in the same case when he said that 
the greater the policy control of a decision, the more remote the subject matter of a 
decision from ordinary judicial experience, the more hesitant the court must 
necessarily be in holding a decision to be irrational. 

Sir Jobn suggests that UK courts will mediate the bridge between Wednesbury 
and the Strasbourg test of ‘pressing social needs’ by recourse to the concept of 
proportionality. He recognises however that, in Brind, Lords Ackner and Lowry 
both repudiated proportionality as a potential touchstone of the legality of 
administrative decisions on grounds that it represented a shift from Wednesbury 
and involved the courts in re-deciding the merits.*4 Sir John replies to this by 
saying that it is no longer the law. 

Now, where a fundamental right is in issue ... the court will assume that a high priority must 

be accorded to it and require the decision-maker to provide a substantial objective 

justification if he is to be allowed to override it. Upon such an approach, the use of the 
proportionality principle involves no offence to the claims of democratic power. 
In other words, the incorporation of the Convention has shifted a substantial area of 
decision-making from the democratically elected minister or local authority.to the 
courts. 

As we have seen, one view is that the Convention rights and so the Human 
Rights Act are to be treated as a ‘living instrument’ whose provisions are mediated 
by the judges in the light of evolving social conditions and philosophies. Sir John 
welcomes this and explains it by saying that it does not mean that judges are 
invited to make ‘policy’. 

Rather it means that the judicial administration of the Convention is an exercise which in 

domestic terms is more akin to the incremental development of the common law than to the 

construction of statutory provisions. 


33 n 18 above 
34 n 1 above. 
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This comes very close to playing word games. Policy may be made incrementally, 
modifying former principles. This is done more easily when the former principles 
are expressed in the generalities of the Convention rights than in the specific 
language of statutes. And a statement does not cease to be one of policy because it 
is made by a judge. 


Comment 


The political philosophy of Sir John Laws, based on the moral principles of 
Immanuel Kant, is liberal and individualist.35 Sir John uses these principles to 
construct a constitutional theory founded on the common law as created and 
developed by the judges. The common law, in Sir John’s view, has no choice but to 
deliver Kant’s imperative of treating humanity always as an end and never as a 
means only. The threat to the implementation of these principles comes primarily 
from those who hold public power. ‘Fundamental’ rights should receive special 
protection to the extent defined by the courts, modified only minimally, and 
subject only to a ‘higher-order’ law. They should be excluded from Parliamentary 
scrutiny, a reversion to pre-1688 days when both Tudor and Stuart monarchs tried 
to insist that many matters, including those that touched the royal prerogative, 
should be kept off the Parliamentary agenda. 

The scope of judicial review has been greatly extended since the early 1960s, 
with the Padfield% decision taking the judicial power to the point of re-defining the 
purpose of a statute so as to reverse its meaning, an exercise repeated in the Pergau 
Dam’? and Al Fayed” decisions amongst others. 

Sir John does not pretend that judges in the new era can maintain the fiction of 
political neutrality. Instead, he claims the high moral ground for the courts and 
imbues the principles of judicial review with ‘ethical ideals as to the virtuous 
conduct of the state’s affairs’. At the same time he seeks to mark out the different 
spheres of activity for the judiciary and for Parliamentary government. But his 
distinction between negative rights (such as those contained in the Human Rights 
Act 1998) and positive rights (for example, to health and shelter) is difficult to 
sustain, partly because some rights (such as education) appear in both categories, 
partly because it is not clear what is the substantive basis of the distinction, and 
partly because the courts, whether they like it or not, cannot avoid litigation on the 
duties of public authorities to uphold positive rights. As Thomas Nagel has said, it 
is a puzzle why people’s rights should be ethically more important than their 
welfare. Not being a liberal or a Kantian, I would willingly see some negative 
rights denied on occasion to the rich and powerful if the consequences were that 
more positive benefits accrued to the less fortunate. 

To be assured of a right to health care is of much greater value to most people 
than to be assured of a right to privacy or to freedom of expression. One of the 
drawbacks to theories (or theologies) that are based on individual rights is that the 
rich and powerful not only have more rights but also have the means to enforce 
them. Rights without affordable remedies are empty. 


35 See, most recently, J.B. Schneewind, The Invention of Autonomy (Cambridge: Cambridge University 
Press, 1998). 
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37 05 above. 
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Similarly, we hear nothing about that more dominant, more arbitrary, least 
‘virtuous’, most selfish set of institutions collectively referred to as corporate 
power. The sovereign autonomy of the individual, not least in relation to 
fundamental or negative rights, is more comprehensively invaded, and the 
individual more routinely used as a means, not as an end, by large capitalist 
undertakings than by the state. There are more things in heaven and earth than were 
dreamt of in Kant’s philosophy. 

The proposals advanced by Sir John Laws openly advocate a massive shift of 
power from the executive and Parliament to the judiciary. The political question is 
whether or not this is to be supported, whether it is likely to result in a society more 
just, more free, more equal. 

Again and again, Sir John claims the high ground for judges. So he says: 

Their interest and obligation in the context of this discussion is to protect values which no 

democratic politicians could honestly contest: values which, therefore, may be described as 

apolitical, since they stand altogether above the rancourous but vital dissensions of party 
politicians.39 

Sir John throws the net of the common law more widely and describes its 
purpose as to control abuse, to make sense of conflicting values, and to determine 
the just distribution of power not only between the citizen and the state but also 
‘between man and man’. The rule of law, it seems, is to be replaced by the ‘rule of 
reason’ based on Kant’s categorical imperative. This is ambitious and perhaps 
beyond the reach of some of our human judges. 

To prevent the ‘abuse of power’ and to enforce the ‘rule of reason’ sounds well 
enough. But the definition of those terms, their reach and their application are 
wholly in the hands of the judges. How, on the record, will they proceed? Are we 
seriously asked to rely on the ethical values and political wisdom of those who in 
recent years have given us (for select example) the following judgments? 

In ex parte Brind* the courts upheld a nation-wide ban on freedom of expression 
by a recognised political party with elected members in Parliament and in local 
authorities. In CCSU"! they upheld a ban on trade union membership. In Bromley v 
GLC,” a blatantly party political decision of the Court of Appeal was upheld by 
the Law Lords who, it is said, thought ‘economic’ and ‘economical’ bore the same 
meaning. In Spycatcher,* at a crucial stage, the Law Lords upheld an injunction 
banning publication of material already in the public domain. In Home Office v 
Harmar* the solicitor for the National Council for Civil Liberties was held guilty 
of contempt of court for disclosing to a journalist material that had been read in 
open court. In British Steel Corporation v Granada,‘ and other like cases, courts 
ordered the disclosure of journalists’ sources. In Associated Newspapers v Wilson*6 
the courts ruled in favour of employers who sought, contrary to statute, to replace 
collective bargaining with individual contracts of service. Alongside these 
examples is the series of judicial failures to set aside miscarriages of justices 
resulting in long terms of imprisonment. Nor should we overlook the extraordinary 
outbursts of vituperation levelled at Lord Chancellor Mackay when in 1989 he 
sought to introduce modest reforms of the legal profession. 

39 [1995] Public Law 93. 

40 n1 above. 

41 19 above. 

42 [1983] 1 AC 768. 

43 A-G v Guardian Newspapers Ltd [1987] 1 All ER 1248. 
44 [1981] 2 WLR 310. 


45 [1980] 3 WLR 774. 
46 [1995] 2 WLR 354. 
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The absence of political accountability of judges becomes of the greatest 
importance when we are asked to trust them to promote the virtuous conduct of the 
state’s affairs. Sir John quotes Sir Gerald Brennan: 

The political legitimacy of judicial review depends, in the ultimate analysis, on the 

assignment to the Courts of that function by the general consent of the community. The 

efficacy of judicial review depends, in the ultimate analysis, on the confidence of the general 
community in the way in which the Courts perform the function assigned to them. Judicial 
review has no support other than public confidence.‘7 

This is populist gobbledegook. The ‘general community’ knows nothing of 
judicial review, has not assigned its exercise to anyone and has no means of 
revoking that assignment in the ultimate or any other analysis. The judges exercise 
this power and, unlike other public bodies, can enlarge or diminish its scope at 
their own wish unless and until Parliament legislates to prevent them. 

Extra legitimacy is often claimed for the extension of judicial review on the 
ground that the common law embodies customs and practices, tested and refined 
by the judiciary over time, and that this gives it a legitimacy not shared by other 
legislators who should be kept within narrow bounds. J oseph Raz is not alone in 
finding this unsatisfactory and totally inadequate for a modern society, changing, 
evolving and pluralistic.*8 

Sir John’s list of topics to be dealt with by the common law is wide. The question 
remains whether the judges are those best able to deal with them and whether the 
present constitutional allocation of functions should be further changed to 
incorporate them. During their careers in practice at the bar, judges will have 
dealt with a wide, though narrowing over time, range of human activities. They are 
not more out of touch with the general population than are the members of some 
other professions. They have been trained in logical thought, are acute in 
distinguishing the relevant from the irrelevant, and have an understanding of the 
problems of the commercial and business world. In the performance of their 
judicial duties they seek to be honest, unprejudiced, and understanding. 

But, like the rest of us, they are limited by their background, their class, their 
status, and the narrowing of their experience which leads to their areas of 
ignorance. And they are not supported by specialist advice from people who have 
worked in the field for some years. So they are reliant on counsel for the quality of 
the information put before them. 

It is in this last respect that they are less well equipped than politicians who have 
learnt their trade in similar ways and are kept aware of the shifts in public opinion. 
When they become ministers, they can call on experience and advice, not always 
wholly reliable perhaps, but with the necessary resources. Lord Browne- Wilkinson 
told The Lawyer in an interview published on 17 May 1999 that he had ‘one-third 
of a secretary’ at his disposal. Judges are ill-equipped to deal with the increasingly 
political arguments put before them and to come to informed judgments. But above 
all they are not accountable and not dismissible. 

Nothing turns on the description of decisions as ‘political’ or ‘judicial’. It has 
never been true that each of the three major institutions — the Executive, the 
Judiciary, Parliament — has an exclusive claim to exercise, respectively, 
governmental, adjudicatory, legislative powers. The separation of powers, as 





47 [1995] Public Law 79, n 25. 

48 Ethics ın the Public Domain (Oxford: Oxford University Press, revised ed, 1995) 373; and see T. 
Nagel ‘Moral Conflict and Political Legitimacy’ in Philosophy and Public Affairs (Summer 1987) 
218; J. Goldsworthy, The Sovereignty of Parliament (Oxford: Clarendon Prees, 1999); J. Waldron, 
The Dignity of Legislation (Cambridge. Cambndge University Press, 1999). 
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applied to the United Kingdom, has never had that result. The Executive 
institutions have long exercised adjudicatory and legislative powers within their 
own sphere; the Judiciary, governmental and legislative powers; Parliament, 
governmental and adjudicatory powers. Indeed, while we can accurately describe 
each of the institutions by reference to its composition, clear definition of each of 
the three kinds of powers (functions is here the better word) by reference to their 
nature has never been successful and has resulted in crossbred words like quasi- 
judicial and quasi-legislative. 

It is not therefore possible to argue that there is something unconstitutional or 
unhistorical or logically perverse in asserting, as does Sir John, that judges should 
further invade the province of Executive decision-making by the extension of 
judicial review. What can be argued is whether particular invasions are politically 
unwise or undesirable. For this there can be many reasons as, for example, that the 
judges are not well qualified to take those particular decisions. That eminent judge 
Lord McCluskey, during the debate on the Human Rights Bill on 3 November 
1997, quoted from the Government White Paper on the European Convention on 
Human Rights which the Bill was incorporating into UK domestic law: 

The Convention is often described as a ‘living instrument’ because it is interpreted by the 

European Court in the light of present day conditions and therefore reflects changing social 

attitudes and the changes ın the circumstances of society. In future our judges will be able to 

contribute to this dynamic and evolving interpretation of the Convention. In particular, our 
courts will be required to balance the protection of individuals’ fundamental rights against 
the demands of the general interest of the community. 
“What kind of a job is that to give to judges?’ asked Lord McCluskey, rather than 
giving it to ‘democratically accountable Members of Parliament’. The judiciary, he 
said, no doubt ‘will be composed of distinguished men — indeed that applies to 
some, many or most of them — but they will be successful lawyers with very 
limited democratic credentials and experience’. 

Moreover, when the courts cross the boundary and enter the province of policy, 
they may easily fall into error. By this I mean that the highest courts may 
misinterpret the political purpose of the policy as expressed in the statute. I would 
argue that in recent leading cases the courts have been substantively wrong. For 
example, in Padfield, as I have said,*? to vest the discretion in the minister was 
wholly rational because the consequences on other farmers meant that the 
particular dispute had wide implications. In Pergau Dam® the court had to insert 
strictly limiting and qualifying words into the statute in order to arrive at the 
desired result. In Al-Fayed’! the court chose simply to disregard the express 
provisions of the statute. In such cases, the courts override the exercise of 
ministerial policy decisions without apparent justification. 

Societies do not construct constitutions on the basis of equal PEE or of 
individual autonomy. Their fanfare may assert these concepts but only 
immediately to abandon them in favour of structures which distribute unequal 
rights and powers between institutions and their officers. The law-making 
institutions proceed to make statutes and other legislative enactments which 
elaborate this distribution. 

Behind all constitutions lie the political, social and economic histories which 
have shaped the present day nation states; also the histories of their religions and 
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their arts; the games people play; their drinking and eating habits; the way they 
treat their children and their old people; and so to everything that makes the totality 
of the national culture. 

All constitutions are both written and unwritten. They take their shape from 
political upheavals, reflecting and seeking to resolve deep conflicts in society. 
Subsequent political events continuously modify their working as old conflicts 
persist and new conflicts emerge.>? 

Each of us is consciously and at the same time an individual and a social animal 
and many of the conflicts arise as we try to reconcile and live with these two 
realities. In the crudest terms, the way this conflict is approached distinguishes the 
liberal from the socialist. 

When it comes to writing about constitutions this difference is apparent. The 
liberal looks first to the individual and seeks to protect him and his ‘rights’. The 
socialist looks first to the inequalities in society and to the human casualties 
created. This does not mean that the liberal is selfish in his outlook and the socialist 
altruistic. Each claims all the virtuous outcomes. But in political discourse the 
approach of each is definitively different. 

As the applications for judicial review and the collateral and criminal cases 
consequential on the coming into effect of the Human Rights Act in October 2000 
begin to roll, we shall see how our judges at all levels answer questions they will be 
asked. But at least we have some evidence to suggest how one Lord Justice of 
Appeal will consider the legal, political and philosophical problems. And for this 
we should be grateful. 

Lord Devlin wrote: 

It is a great temptation to cast the jadiciary as an élite which will bypass the traffic-laden 

ways of the democratic process. But it would only apparently be a bypass. In truth it would 

be a road that would never rejoin the highway but would lead inevitably, however long and 
winding the path, to the totalitarian state.°3 


That is the danger. 





52 This view 1s elaborated in J.A.G. Griffith, “The Political Constitution’ (1979) 42 Modern Law Review 
1. 
53 Patrick Devlin, The Judge (Oxford: Oxford University Press, 1979) 17. 
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Safeguarding Children’s Welfare in Non-Contentious 
Divorce: Towards a New Conception of the Legal 
Process? 


Gillian Douglas,* Mervyn Murch,* Lesley Scanlan* and 
Alison Perry** 


This article considers the working of the current procedure intended to ensure the 
welfare of children when their parents divorce but are not seeking any orders 
relating to them. It shows that the process is ineffective in safeguarding children’s 
welfare and is not geared to ensuring that their wishes and feelings are taken into 
account. It argues that the focus of policy should shift away from assuming that 
the legal system can handle the problems of divorce, towards using the legal 
process as a point of contact through which families can be offered the full range 
of services they may need during relationship breakdown. 


Can the law governing divorce, which is fundamentally adult-centred and based on 
adversarial notions of the legal process, be made more sensitive and open to the 
importance of the welfare, wishes and feelings of children? An attempt was made, 
in the Family Law Act 1996, to move towards such an approach,’ but it is uncertain 
whether the central parts of that Act will be implemented, due to the 
‘disappointing’ results of the pilot schemes set up to try out aspects of the new 
regime.? 

However, even if the whole package contained in the legislation is not brought 
into force, it would be unfortunate if the opportunity were completely lost to 
undertake any reform of the system. This is particularly so in relation to the 
importance that was attached by Parliament, when enacting the new law, to 
ensuring that sufficient attention is paid to the interests of children when their 
parents divorce. This concern was allied to an increased awareness of the growing 





* Cardiff Law School, Cardiff University. 
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This article is based on research directed by Mervyn Murch and Gillian Douglas, and conducted by Lesley 
Scanlan and Alison Perry, with Cathy Lisles, Kay Bader and Margaret Borkowski. The study was camed 
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1 Part I of the Act set out a scheme for obtaming a divorce which would require intending divorcees 
first to attend an information meeting which would provide explanations about the process and its 
consequences, and avenues of advice, support and assistance (s 8). They would then have to wait at 
least three months before filing a statement of marital breakdown with the court (as 5,6), which would 
start a peciod of reflection and consideration. The length of this period would either be nine months 
or, 10 certain circumstances, including where the parties to the marriage had dependent children of the 
family, 15 months (s 7). Once the period bad elapsed, either spouse (or both) could apply for a divorce 
order to terminate the mariage, without having to prove fault on the part of the other spouse or a 
period of separation of households. Usually, all the arrangements regarding the family’s life after the 
divorce would need to have been finalised before the order could be granted (s 3). 

2 This Part will certainly not be brought into force before the end of 2000, and possibly not thereafter. 
See HL Weekly Hansard, vol 602, WA 39, 17 June 1999. For details of the interim results of pilot 
schemes testing out the ‘information meetings’, see J. Walker, Information Meetings and Associated 
Provisions within the Family Law Act 1996: Summary of Research In Progress (London: Lord 
Chancellor’s Department, 1999). 
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lobby for children’s rights and especially of the right of a child capable of forming 
his or her own views, to express them ‘freely in all matters affecting the child, the 
views of the child being given due weight in accordance with the age and maturity 
of the child’. 

At present, except where the divorcing parents apply for orders under the 
Children Act in relation to their children (a small minority of cases each year), the 
only opportunity given to the court to consider the interests of the children is 
provided by section 41 of the Matrimonial Causes Act 1973. This requires the 
court to consider the proposed arrangements for the upbringing and welfare of the 
children of divorcing couples (the details of which are provided to the court in a 
‘Statement of Arrangements’ form or ‘form M4’) before the decree absolute is 
granted.4 There is no requirement or procedure to ensure that the wishes and 
feelings of the child have been taken into account in arriving at these proposals. 
Section 41 was intended to be replaced by section 11 of the 1996 Act, under which 
a similar process to that currently in operation was expected to be carried out. 
However, in addition, the court would be required to have particular regard to a 
‘checklist’ of factors, which amongst other things, includes the wishes and feelings 
of the child. 

In this article, we explore the background to the attempts to safeguard children’s 
welfare through the divorce process, consider recent research into the current 
working of this part of the divorce system,’ and make suggestions as to how the 
current law might be improved. In so doing, we argue that the state has a legitimate 
concern in seeking to protect children’s interests when their parents’ relationship 
breaks down, which should be manifested in a variety of spheres of activity, 
including the legal system. We also consider the problems involved in giving effect 
to the voice of the child in a system predicated upon parental management of the 
divorce process and minimal judicial intervention. We propose that, in addressing 
these issues, it is time for a new (perhaps a third?) way of viewing the functions of 
the legal process on divorce, with scope, in the longer term, for providing support 
mechanisms to all families facing relationship breakdown, including those outside 
marriage. 


Background 


The growing recognition of the needs of children in divorce 


The interests of children whose parents’ marriage bas broken down have assumed 
considerable importance in recent years as the number of such children has 
increased. Fifty-five percent of the 155,500 divorces granted in 1995 were to 
couples with children aged under 16 at the time of the petition and around 1 in 65 
children was affected by divorce in 1995 — twice as many as in 1971.6 The 
attention of policy-makers and lawyers has accordingly moved away from the adult 
marriage relationship to parenthood, and understanding has grown of the 
psychological and social problems which can affect these children. 

Alongside revision of the law relating to children, which culminated in the 
Children Act 1989, the Law Commission also investigated the divorce process and 


3 Enabrined in Art 12 of the United Nations Convention on the Rights of tbe Child. 
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the ground for divorce, and proposed reforms’ which formed the basis of proposals 
put forward by the Government? These were eventually enacted, with some 
significant amendments, in the Family Law Act 1996. The Government in its 
White Paper stated that it was ‘committed to promoting the best interests of 
children whose parents are involved in separation and divorce’.? Concern to find 
ways of protecting and supporting children when their parents separate and 
divorce, has been at the forefront of debate on the proposed reforms of the law. 
As we trace below, this concern is not new, but has been a feature of the divorce 
debate since the 1940s. However, as divorce has become increasingly common, 
and the concept of ‘parental responsibility’ has come to underpin modern child 
law, the question of whether it is appropriate for the state, through the court, to 
scrutinise parents’ decisions for their children in the absence of any dispute, has 
been raised.1° One argument in favour of some sort of ‘welfare check’ is that given 
by Gerald Caplan: 
By voluntarily approsching the courts to dissolve their marriage, parents explicitly open up 
their private domain to public scrutiny and intervention. Their request for divorce 1s a formal 
statement that their marriage has broken down and constitutes an invitation to the 
Tepresentatives of society to assess the consequences for themselves and their children ... 
Divorce must therefore be seen as a marker indicating the need for societal intervention to 
protect these children iran expec rable, damage Waar cannot Be Jeitentirely 30 Wi private 
domain of their parents .. 


But this view begs several questions. First, it by no means follows that, just 
because a couple seeks a divorce, they thereby willingly lay themselves open to 
state scrutiny. After all, there is no alternative to engaging with whatever is 
required of them by the legal system if they wish to obtain a licence to remarry. 
Secondly, no ‘marker’ is flagged up if parents merely separate and do not take 
divorce proceedings (or if the parents are unmarried), but the needs of the child 
may be no different. Thirdly, the form and efficacy of intervention must be 
assessed. ‘Intervention’ for its own sake may be at best, irrelevant and at worst, 
iatrogenic. Further, one must query whether, in an age of mass divorce, there are 
the resources to permit any meaningful and beneficial legal ‘intervention’ to occur. 
Indeed, one can trace over the last half century a progressive withdrawal from any 
attempt to scrutinise divorces (first as to grounds, then as to finances and children), 
at the same time as the demand for more care to be taken of the children’s interests 
has grown. 

Nonetheless, there is very good reason for the state to be concerned about the 
interests of children when their parents’ relationship breaks down and to use the 
legal system, as well as other mechanisms and services, to try to address these. 
There is a considerable body of research evidence suggesting that children may 
face detrimental outcomes from parental separation and divorce. In a major and 
thorough review of the available evidence, Rodgers and Pryor!? concluded that the 
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children of separated families have about twice the probability of experiencing 
poor outcomes in the long term, compared to children in intact families. These 
outcomes include greater levels of poverty, lower educational attainment, poorer 
health, higher levels of behavioural problems and depressive symptoms, and higher 
levels of smoking, drinking, drug abuse and teenage pregnancy. The risk of 
suffering such outcomes is associated with parental conflict, parental distress and 
multiple changes in family structure. Given the level of divorce and separation in 
this country and the numbers of children affected, there is a strong justification for 
ensuring that social — and legal — policies and practices are designed to tackle and 
reduce this risk. 


The history and purpose of section 41 of the Matrimonial Causes Act 
1973 


The mechanism provided in section 41 originally emanated from a 
recommendation of the Royal Commission on Marriage and Divorce (the Morton 
Commission) for a procedure 

which, firstly, will ensure that the parents themselves have given full consideration to the 


question of their children’s future welfare, and secondly, will enable the control of the court 
over the welfare of the children to be made more effective.14 


A procedure of this kind may fulfil various objectives. It may send a symbolic 
message to parents to remind them of their primary responsibility to do their best 
for their children and to recognise and meet their children’s needs at a time when 
their own lives are in turmoil. It may also signify the state’s interest in the children 
of divorce and its recognition of their separate needs. It may provide an 
opportunity for the state to identify cases of particular concer to enable 
intervention of some kind to be provided. Or, as we will argue, it may become a 
gateway through which services to support both children and their parents through 
the divorce process (and beyond) can be offered and provided. 


Research into the working of the ‘welfare check’ 


The forerunner of section 41 was first introduced in 1958 under the Matrimonial 
Proceedings (Children) Act. The petitioner was required to set out the proposed 
arrangements for the care and upbringing of the children, and provide details of the 
address and particulars of accommodation of the children’s proposed residence; 
their education (including fees); the arrangements for their care during the day if 
the petitioner was working or handicapped; and the proposed financial 
arrangements. The court could not (unless there were circumstances making it 
desirable to do so without delay) grant a decree absolute of divorce without first 
declaring that the arrangements for the children’s future were ‘satisfactory or the 
best which can be devised in the circumstances, or ... that it is impracticable for 
the party ... to make any such arrangements’ .!4 The provision was re-enacted by 
section 33 of the Matrimonial Causes Act 1965 and then section 41 of the 
Matrimonial Causes Act 1973. 

Originally, the scrutiny of arrangements was carried out as part of the open court 
hearing of the divorce petition. John Hall carried out a study for the Law 





13 TOEL Taa an Mn o E E I ide ie a 
the Committee on Procedure in Matrimontal Causes Cmd 7024 (1947) (the Denning Committees). 
14 Matrimonial Proceedings (Children) Act 1958, s 2(1). 
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Commission into its working. He found considerable disparity between judges in 
the use they made of their power to seek a welfare officer’s report before approving 
the arrangements for the children, and to order supervision of the child afterwards. 
Hall concluded that judges had insufficient time and facilities, and sometimes 
insufficient relevant experience, to enable them to conduct a wholly satisfactory 
enquiry into the proposed arrangements and, in consequence, their consideration 
was sometimes something of a formality. 

Later research by Elston et al!® into judicial hearings of undefended divorces 
confirmed Hall’s findings, and found that, of the 470 relevant cases observed, the 
judge withheld the satisfaction certificate in 2.8 per cent (21 cases), and sought a 
welfare report in 1.6 per cent (12 cases). The majority of petitioners interviewed 
considered that it would be very helpful if there were a special person attached to 
the court to whom they could turn for advice, and that the importance of their 
children’s welfare should be reflected by some form of home visits to check on 
their circumstances and interview the children. They were surprised at how little 
attention was paid to the children’s interests in the court hearing — in over half the 
cases, the judge had asked no questions about the children, and the researchers 
found that most cases — at a time when the irretrievable breakdown of the marriage 
had to be proved in the hearing — lasted no more than 10 minutes, with one judge 
averaging four minutes. 

Eekelaar and Clive,” in their study of how custody cases were disposed of by the 
courts, found flaws in the design and scope of the Statement of Arrangements form 
and a lack of detailed answers for example, as to access arrangements. The 
propensity to adjourn, seek a welfare report, or refuse satisfaction appeared to vary 
considerably across courts. They concluded that it was not clear what the courts 
achieved in practice by attempting to exercise the supervisory function under 
section 41. They suggested that the resources spent on section 41 could be better 
channelled into providing assistance for divorcing parents, through informing them 
of available support services, and devising a screening mechanism to identify 
families who would benefit from a visit by a welfare officer who could ‘see that the 
family is receiving proper social assistance and whether any further intervention is 
necessary in the children’s interests’ .18 

When undefended divorces became subject to the special procedure and hence 
no longer dealt with in an open court hearing, a system of ‘children’s 
appointments’ was introduced, whereby the judge interviewed the petitioner (with 
or without the respondent, and sometimes in the presence of a court welfare 
officer) to check on the proposed arrangements. Davis et all? observed 1500 
judicial ‘children’s appointments’ and conducted interviews with 374 divorcing 
parents. Both parents attended the appointment in only 21 per cent of cases, 
largely, it seemed, because the procedure clearly applied only to the petitioner in 
the divorce. The appointments were relatively formal, and 60 per cent took place in 
the courtroom. Courts varied in their practice on receipt of the Statement of 
Arrangements, with some checking these to determine if the family were known to 
social services, and in one court, the judge and welfare officer carried out a 
preliminary sift with a view to ordering reports prior to the appointment. There was 
15 J. Hall, Arrangements for the Care and Upbringing of Children — s 33 of the Matrimonial Causes Act 

1965, Law Commission Working Paper No 15 (1968). 
16 E. Elston et al, ‘Judicial Hearings of Undefended Divorce Petitions’ (1975) 38 MLR 609. 
te aes E. Clive, Custody After Divorce, Family Law Studies 1 (Oxford: SSRC, 1977). 


19 G. Davis et al, ‘Undefended Divorce: Should Section 41 of the Matrimonial Causes Act 1973 be 
Repealed?’ (1983) 46 MLR 121 
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a broad consensus among judges that accommodation, well-being, day-care and 
access should be discussed with the parent, but otherwise there were wide 
variations in approach, both as to questions asked, and propensity to offer advice 
(for example, one judge offered advice on access in 39 per cent of his cases, while 
another did so in only 3 per cent). The certificate was granted in 90 per cent of 
cases, and the hearing adjourned in 10 per cent (with a variation between judges 
from 4-21 per cent). 


Consideration of the welfare check by reform bodies 


In 1985, the Booth Committee on Matriminal Causes Procedure” made various 
criticisms of the section 41 procedure. They noted problems with the Statement of 
Arrangements form which was ‘often filled in with the minimum of information... 
not designed to inform the court whether there is likely to be an issue between the 
parents’ and that ‘no encouragement is given to the respondent to file a statement 
either in conjunction with or separate from that of the petitioner’. It was also 
argued by some respondents to the Committee that the information given on the 
statement was usually out of date by the time the court considered the matter, and 
there was nothing to prevent the petitioner from giving false or misleading 
answers. The Committee recommended that the parties should be permitted, and 
encouraged, to file a joint statement, and if this did not occur, then the respondent 
should be encouraged to file his own. This would be preferable ‘to the present 
situation where the respondent often does not take an active part in the 
proceedings, with the result that problems arise at a later date or ... he loses all 
contact with his children’.2! The Committee proposed” that in all cases where 
there are children to whom section 41 applied, there should be an initial hearing 
(inter alia replacing the children’s appointment system) which both spouses (but 
not the children) would attend. The Committee did not consider it necessary or 
desirable to have an independent investigation of the children in every case, as in 
their view, this would impose an impossible burden on already overstretched 
resources when the majority of parents are well able to make satisfactory 
arrangements for their children.” 

In 1986, the Law Commission, as part of their review of child law, considered 
the purpose and working of section 41.% They concluded that the procedure had 
‘not been successful in any of its declared aims’ while its ‘most discernible virtue 
appears to be symbolic or incidental’.** While it should not be completely 
abolished, because this might create the impression that the law does not value 
protecting children’s interests, the emphasis should be upon the court deciding 
whether there are circumstances requiring an order to be made. In their subsequent 
Report,?5 the Law Commission recommended that the court should be required to 
consider (rather than approve), the arrangements proposed for the children, but still 
with the power to withhold the decree absolute in exceptional circumstances. The 
Statement of Arrangements form should be improved, and considered at an earlier 
stage by the court. It was envisaged that early scrutiny would enable the court to 
point the parties towards available conciliation services, commission a welfare 
20 Chaired by Dame Margaret Booth, Report on Matrimonial Causes Procedure (1985). 

21 ibid para 4.37. 

22 bid para 4.90. 

23 ibid para 4.127. 

a Fae Commaisioa: Review of Child Law: Custody Working Paper No 96 (1986) paras 4.44.16. 
26 ‘Law ComukinaiGns Review of Child Law. Guardianship and Custody Law Com No 172 (1988). 
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report, or set a time-table for dealing with any dispute between the parties. The 
children’s appointment should be abolished, since insisting ‘that every divorcing 
couple with children discuss their arrangements with a judge could be seen as 
singling out parents who divorce as necessarily more irresponsible than others’ .27 


Section 41 as amended by the Children Act 1989 


In the light of these various findings and recommendations, and in line with its 
prevailing philosophy of placing the responsibility for children’s interests 
primarily upon their parents and not the state,” section 41 was amended by the 
Children Act 1989.2 The duty placed upon the divorce court was changed from 
requiring the court to be satisfied as to the proposed arrangements for the children, 
to an obligation instead to ‘consider (emphasis added) ... whether it should 
exercise any of its powers under the Children Act 1989 with respect to [any 
children of the family]’. Where it appears to the court that the circumstances of the 
case require or are likely to require it to exercise any such powers, but it is not ina 
position to do so without giving the case further consideration, and there are 
exceptional circumstances making it desirable in the interests of the child, the court 
may direct that the decree of divorce is not to be made absolute until the court 
orders otherwise. 

The children’s appointment system was abolished, and substituted by a 
requirement to file a more detailed written Statement of Arrangements for the 
children with the petition,® but, contrary to the Law Commission’s 
recommendation, this is not scrutinised at an early stage, but only once the 
District Judge has already determined that the petition is made out. The Family 
Proceedings Rules 1991, r 2.39 provides inter alia, that: 

(3) Where the district judge is not satisfied ... [that he need not exercise his powers under 

the Children Act or give a direction under section 41(2) of the Matrimonial Causes Act] he 

may, without prejudice to his powers under the Act of 1989 or section 41(2) of the Act of 

1973, give one or more of the following directions — 

(a) that the parties, or any of them, shall file further evidence relating to the arrangements for 

the children (and the direction shall specify the matters to be dealt with in the further 

evidence); 

(oy sts v lesiet ct uid culltida al david as 4 ; 

(c) that the parties, or any of them, shall attend before him at the date, time and place 

specified in the direction; 

and the parties shall be notified accordingly. 

The section 41 scrutiny is not undertaken where the parties are in dispute over the 
arrangements for their children and have applied for a s 8 order to resolve the 
matter.?! In such a case, it is assumed that a full consideration of the position will 
be undertaken by the court hearing the application and hence that there is no need 
to carry out the section 41 check as well. 

Since the Children Act amendments, the focus of the court’s attention has shifted 
away from having to be satisfied that the divorce may proceed in the interests of 
the children, to finding some exceptional reason why the divorce should not go 
ahead. The assumption which lies behind this approach is that parents may be 
trusted, in most cases, to plan what is best for their children’s futures, and that, 
27 ibid paras 3 9, 3.10. 

28 J. Eckelaar, ‘Parental Responsibility. State of Nature or Nature of the State?’ [1991] JSWFL 37. 
29 Sched 12 para 31. 


30 Family Proceedings Rules 1991, r 2.2. 
31 Family Proceedings Rules 1991, r 2.40 and 2.391). 
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where they are in agreement on this, it is unnecessary and potentially damaging for 
the state, in the guise of the court, to intervene. As the former Lord Chancellor, 
Lord Mackay, explained during the passage of the Family Law Bill through 
Parliament, 

The principle is that the court should not intervene ... unless it is necessary. The family is 


best able to decide these matters, but the Children Act facilitates the intervention of the 
court, 


John Dewar has argued33 that this shift may be seen as a 


refocusing of judicial resources towards those cases where the parties cannot agree (and 
hence are litigating over their children and subject to the full scrutiny of the court process), 
or where there is evidence that the children may be suffering harm at the hands of parents 
who appear to be in full agreement with each other. 


However, the latter part of this statement assumes that the revised section 41 
procedure enables the court to detect those problem cases that the parents have not 
chosen to present for adjudication. Dewar himself recognises?5 that this may be 
difficult to achieve where the court has limited power or resources to suggest or 
enforce alternative arrangements. 


The Family Law Act 1996 


Parliamentary recognition of this limitation was demonstrated during the passage 
of the Family Law Bill, when concern was expressed that inadequate attention was 
being paid to the interests of children in the divorce process. In particular, certain 
children’s charities had lobbied members, voicing fears that the section 41 
procedure, relying upon judicial scrutiny of documentary evidence alone, ‘does not 
always alert judges to problem cases’* and does not ensure that children’s own 
welfare, wishes and feelings are taken into account by their parents. 

Several provisions in the 1996 Act were accordingly intended to strengthen the 
emphasis upon the child’s welfare, wishes and feelings. For example, section 1 sets 
out general principles underlying the new law, to which the court and any person 
(such as a lawyer or mediator) exercising functions under or in consequence of 
Parts I and IN of the Act, would be required to have regard. These include the 
following: 

(c) that a marriage which has irretrievably broken down and is being brought to an end 

should be brought to an end — 

G) with minimum distress to the parties and to the children affected; 

(u) with questions dealt with in a manner designed to promote as good a continumg 

relationship between the parties and any children affected as is possible in the circumstances 


(d) that any risk to ... any children, of violence from the other party should, so far as 
reasonably practicable, be removed or diminished. 





32 HL Deb vol 568 col 1163 25 January 1996. 

33 J. Dewar, Law and the Family (London: Butterworths, 2nd ed, 1992) 349-350. 

34 It also assumes that, where applications for orders have been made, the court wil! then carry out a full 
scrutiny The work of Bailey-Harris et al casts doubt on this aasumption, given the extent to which 
parents are compelled into settlement of their disputes to obviate a full court hearing. See R. Bailey- 
Hams et al, Monitormg Private Law Applications under the Children Act (Bristol: Department af 
Law, Bristol University, 1998) 

35 n33 above 346. 

36 HC Standing Commuttes E, Family Law Bull, Eighth Sitting, col 239 14 May 1996 (Afternoon) [Part 
Ij. 
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In addition, the period for reflection and consideration under section 7 would 
generally be lengthened by six months where there is a child of the family.” The 
information meeting under section 8 would have to give information about the 
importance of the child’s welfare, wishes and feelings and about how the parties 
may acquire a better understanding of ways of helping children to cope with the 
breakdown of a marriage.” A legal representative could be required by rules made 
by the Lord Chancellor to inform the client about the need to consider the 
children’s welfare, wishes and feelings. Any mediation service contracted with 
the Legal Aid Board would have to comply with a code of practice requiring the 
mediator to ensure that the parties are encouraged to consider the welfare, wishes 
and feelings of the child.4° 

Section 41 was intended to be replaced by section 11 of the 1996 Act. This 
section retained the basic approach of section 41, viz to require the court to 
consider the proposed arrangements for the child, and only exceptionally to direct 
delay in the grant of the divorce order. The section made clear, however, a matter 
that was only implicit before. This is that, in deciding whether the circumstances of 
the case require it, or are likely to require it, to exercise any of its powers under the 
Children Act 1989 ‘the court shall treat the welfare of the child as paramount’.*! 
Further, ‘in making that decision’, the court would be required to have particular 
regard to a ‘checklist’ of factors, including ‘the wishes and feelings of the child, 
considered in the light of his age and understanding and the circumstances in which 
those wishes were expressed’.*? Such a requirement is not an express part of the 
process under the current section 41 procedure. As the present Lord Chancellor, 
Lord Irvine, noted during debate on the Bill, this provision 

is fully in tune with the new and increasing contemporary awareness that a child is a person 

in his or her own right ... the divorce process must now have regard to the interests and 

views of the children. They will now have a right to be consulted about the proposals which 

the parents are making for the future in which they have a vital interest.43 


The current working of the section 41 procedure 


No study of the working of section 41 had been carried out since its amendment by 
the Children Act and so it was decided to undertake research into this aspect of the 
divorce process with a view to informing the debate on how section 11 might best 
be implemented. The project had four main objectives. First, a particular concern 
of some parliamentarians and lobby groups during the passage of the Family Law 
Bill was that parents might collude with each other to present to the court a false 
and misleading picture of what is proposed to happen to the children, which the 
District Judge, being dependent upon the documentation in the file alone, would be 
unlikely to detect. We therefore sought to discover whether any evidence of such 





37 3 7(11). 

38 8 8(9)(bXc). 

39 sa 12(2\aXiit. 

40 Legal Aid Act 1988, s 27(6)(7X8), inserted by Family Law Act 1996, s 27. 

41 8 11(3). 

42 Other factors in the ‘checklist’ will involve the court in having to make some kind of risk assessment, 
namely that it shall have regard to ‘any risk to the child attributable to 1) where the person with whom 
the child resides is livmg or proposes to live; ii) any person with whom that person is living or with 
whom be proposes to live; or ui) any other arrangements for his care and upbringing’. This 1s likely to 
be a tall order if the existing mechanism is to remain the means of doing #0. 

43 HL Deb vol 573 col 1076 27 June 1996. 
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collusion could be found. Secondly, we wanted to evaluate whether the 
information given on the form is useful in assisting District Judges to form a 
judgment on whether they need to exercise their powers under the Family 
Proceedings Rules. Thirdly, we wished to explore how District Judges go about 
this task and what actions they take. Finally, we wanted to see how far children’s 
own wishes and feelings are currently taken into account in the process. 


The structure of the study“ 


Data were obtained from both divorcing parents and from the District Judges and 
solicitors working in the system. We examined data from 353 cases in 10 courts 
where the parties were divorcing and had children under the age of 16, but were not 
seeking any orders in respect of those children (which we called ‘uncontentious’ 
divorces). Decree nisi of divorce was granted in the first six months of 1997 in all 
cases. We then interviewed 63 parents drawn from the court sample, of whom 20 
constituted couples in which both parents were interviewed. Sixty-eight per cent of 
those interviewed were female, 73 per cent were petitioners, and 68 per cent had 
the children living with them. We sought to interview parents as close to the date of 
decree nisi as possible, because we wanted to explore with them the immediate and 
shorter-term impact of their marriage breakdown and their experience of the legal 
system, but the date when the parents had actually separated ranged from five 
months to six years before the interview, although half of those interviewed had 
been separated for between one and two years. 

Thirty-five District Judges (including seven deputies) were interviewed from the 
10 courts selected for the parents’ sample, because we wished to compare whether 
their views of their practice in relation to section 41 were reflected in what actually 
happened in their courts. Thirty were men and five women, and they had been 
dealing with special procedure divorces for between one and 21 years, estimating a 
total of between 40 and 1,000 cases handled per year, with just under 40 per cent 
saying they dealt with between 400 and 500 per annum. Divorce cases had been a 
significant feature (over 30 per cent) of their practice as solicitors for 22 of those 
interviewed. 

Forty solicitors were interviewed, with four drawn from each of the 10 court 
areas. Twenty-seven were women, and 13 were men. Eighty-two per cent had 
seven or more years’ experience of divorce work. Seventy-seven per cent estimated 
that such work accounted for 50 per cent or more of their work-load. Twenty-seven 
were members of the Solicitors’ Family Law Association and eight were members 
of the Law Society Children’s Panel. 


Completing the form — evidence of collusion 


As an attempt to encourage the parties to communicate and co-operate with each 
other over the future plans for their children, the divorce petitioner is advised, on 
the Statement of Arrangements form, to try to reach agreement with the other 
spouse over the proposals for the children’s future, and there is space on the form 
for the other spouse to sign that agreement has been reached. This might provide 
possible scope for collusion by the parents; however, over half of solicitors 


44 Full details of the methodology can be found in Chapter 2 and Appendices A and B of the Report, n 5 
above. 
45 This reflects the recommendations of the Booth Committee (see n 20 above) 
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interviewed stated that they filed the form with the court without sending it first to 
the respondent, leaving no scope for the respondent to signify assent: 

you just take the information, fill it in, and send it off with the divorce petition. You tend to 

find if you try to get them to agree in the first place, you just don’t get any response from 

most of them. 

Only four respondents interviewed, out of 17, felt that they had had any influence 
on the information that appeared on the form, although nine had agreed the 
arrangements anyway and three had at least discussed them with the petitioner. 
Respondents may file their own Statement of Arrangements if they wish, but this is 
rare because if the respondent disagrees strongly with what has been proposed, he 
is likely to apply for a section 8 order, thus taking the case out of the section 41 
process. It seems clear that although parents may discuss the arrangements for their 
children and often agree them, they are not rendered more likely to do so because 
of the advice to consult which is given on the form, and an opportunity to fulfil the 
legislative goal of encouraging joint parenting may be missed. On the other hand, 
there seems no evidence, on this point, to suggest that parents do in fact collude 
with each other to mislead the court. 

In any event, three quarters of the petitioners who had been legally represented*6 
and could recollect the form, remembered the solicitor as having filled it out, and 
13 per cent of these thought that the form had been completed when they were not 
actually with the solicitor. There is therefore little scope in practice for parents to 
concoct together the detailed information given to the court on the form, although 
of course, they might agree their version in advance. 

An alternative means of misleading the court might be evidenced by the way in 
which solicitors complete the form for their clients, and ‘frame’ the information in 
ways which they feel, or know from experience, are most likely to pass muster with 
the District Judge. They might, for example, omit information that a child will be 
left alone at home after school while the caring parent is working. But our 
interviews did not produce evidence of such an approach. Rather, both solicitors, 
and their petitioner clients, were generally clear that they would not omit, and had 
not omitted, relevant information from the form, with 85 per cent of solicitors 
saying that they would never advise a client to do so. Of the remaining 15 per cent, 
the reasons for withholding information were to conceal the petitioner’s address 
from a violent respondent, which is clearly eminently sensible; to omit material 
likely to inflame the feelings of the other party; or, in the case of one solicitor, to 
avoid giving too much detail about fluid contact arrangements so as to prevent a 
dispute flaring up in the future. Where petitioners admitted leaving information off 
the form, this related to arrangements that had yet to be clearly worked out. 

The finding that some solicitors will ‘tone down’ the answers given on the form 
so as to avoid antagonising the respondent reflects the ‘conciliatory’ ethos which is 
the prevailing ideology of family litigation“ and would presumably be applauded 
by those responsible for the system. The omission of information, or the 
subsequent falsifying of information because the petitioner is uncertain about 
future arrangements reflects the awkward timing of the filing of the form. At 
present, the form is filed with the divorce petition, but is not scrutinised until the 
District Judge comes to determine whether to grant the divorce decree. Under the 
1996 Act, the grant of the divorce order would be the culmination of a lengthy 


46 Only two of the petitioners whom we interviewed had acted in 
47 Seo eg C. Piper “How do you Define a Family Lawyer?’ (1999) 19 Legal Studies 93. 
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process including the compulsory nine or 15 month* period of reflection and 
consideration. The purpose of that period would be, inter alia, to enable the parties 
to sort out the arrangements governing the family after the divorce order is made. 
The implication is that the applicant would not be, and should not be, in a position, 
at the start of the period, to say with any degree of certainty what the future 
arrangements for the children might be, because these would have yet to be agreed. 
A mechanism would have to be found therefore, for whatever information is 
deemed necessary for the section 11 process to be properly carried out, to be given 
at the end of the period of reflection and consideration, and not at the beginning.*9 


The usefulness of the form 


If the purpose of section 41 is to enable District Judges to form a view of the 
proposed arrangements for the children, and to ensure that their welfare has been 
adequately considered, then the information provided on the form must be relevant 
and appropriate to this task. However, several of the District Judges considered that 
the form as currently drafted has several weaknesses. The weakness most often 
mentioned (by 13 District Judges) was that the questions could be answered 
inadequately, either because of a lack of specificity in the question, or the 
permissibility of a simple yes/no answer.» Yet seven also considered that the form 
required too much detail, failing to highlight the ‘important’ issues and giving 
equal weight to trivial matters. Solicitors agreed with the District Judges that some 
of the information sought is irrelevant (questions concerning the payment of school 
fees and the number of rooms in the home appear to reflect concerns carried over 
from the original 1950s form when divorce was a more exclusively middle-class 
affair). On the other hand, they noted that information about possible violence and 
child protection issues is not sought on the form. 

The view that some of the information sought is inadequate, trivial or irrelevant 
and that other, important, information is not sought, reflects assumptions about 
how the welfare of a child is to be assessed. If, as we believe is necessary,*! this 
should be more attuned to the child’s developmental and emotional wellbeing, then 
information might be gathered with the intention of revealing the following sorts of 
issues: has the child’s behaviour at home altered since the marriage broke down 
and if so, what steps have been taken to help the child? Does the child have a clear 
understanding of what has happened and what will happen? How is the child 
coping with contact arrangements? Such questions might focus the attention of 
both parent and District Judge on the matters which are, in our view, central to the 
child’s welfare. 





48 The Family Law Act 1996, s 7 sets out the requisite time periods. The basic period (after a mimmum 
of three months between attending an mformation meeting and filing a statement of marital 
breakdown) of nine months 1s extended by six months if the other spouse applies to the court for time 
for further reflection or where there 1s a child of the family under the age of 16 when the application 
for a divorce order is made, unless there is an occupation order or non-molestation order in force in 
favour of the applicant or a child of the family, against the other party, or the court 1s satisfied that 
delaying the divorce order would be significantly detrimental to the welfare of any child of the family 
s 7(11}(13). 

49 See the discussion below at 194. 

50 However, 9 out of 10 District Judges said that they used all of the divorce papers submitted, including 
the petition, to build up a fuller picture of the family’s circumstances. It is unclear whether, if the 
1996 Act were implemented, the divorce application would be required to yield much useful 
information, given that the court would not be seeking to be satisfied that a ground for divorce has 
been made out. 

51 See Douglas et al, n 10 above and further below. 
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How the District Judges go about their task 


Whatever the content of the Statement of Arrangements, its effectiveness as a tool 
for ascertaining the child’s best interests lies in how the District Judge uses it. We 
therefore explored with them how they assess the information given and what 
action they take in consequence. 

Earlier studies investigating the divorce process*? revealed how little time was 
usually spent on scrutinising the evidence being presented, either in the oral 
hearing or children’s appointment. Ninety-two per cent of the District Judges we 
interviewed estimated that on average they spent five minutes or less on each case, 
including the time taken scrutinising the petition for the divorce and the 
accompanying evidence, as well as the Statement of Arrangements. There does 
not seem to be much opportunity, therefore, to give detailed attention to what is 
being presented. 

The Matrimonial Causes Act gives no indication of the sort of factors which 
might prompt a court to conclude that it needs to exercise its powers under the 
Children Act, nor of what might constitute ‘exceptional circumstances’ justifying 
the withholding of the decree absolute. The District Judges we interviewed showed 
little consensus on what they would consider the most important aspects to focus 
on. Contact arrangements were most often mentioned (by 10 District Judges), 
followed by accommodation, local authority involvement (both mentioned by eight 
District Judges), the parents not having separated yet (six), and with whom the 
children were living (five). They were reluctant to be specific without prompting, 
and an impression emerged that they feel they are working with some sort of ‘sixth 
sense’ which enables them to spot a troublesome case. For example: 

I think it works on a gut reaction. You just get that feeling on reading the divorce petition 

and all the other matters, and you just think, is there a problem here? 


There are occasions when ... there is just something about it which creates a sense of 
unease, 


The course of action which District Judges say that they are likely to take when 
prompted by such concern is entirely logical. They are most likely to request 
further evidence or call the parties in for a ‘section 41 appointment’. Where they 
have worries about possible violence or child abuse, they suggested that calling for 
a welfare report might be necessary, though as a last resort. Some would hold up 
the decree absolute because the spouses had not separated, though others 
considered such an approach to be extremely old-fashioned and an improper use 
of the power. Where a respondent has indicated dissatisfaction with the 
arrangements, 25 of the District Judges said they would be concerned, but only 11 
would do anything about it (ask the parties to come in or seek more information 
from them). This reflected the strongly prevailing view that there is no point in 
doing anything procedurally if it is not going to make a difference in the long-run: 
‘I might be concerned about a proposed change of residence, but what am I going 
to do about it, stop them from moving?’ 

This sense that there is generally nothing useful that can be done is reflected in 
our examination of our court file sample of 353 cases. We found 33 cases (nine per 
cent) where the District Judge certified something other than the standard ‘the 
court does not need to exercise any of its powers under the Children Act 1989”. 
This is very close to the 10 per cent of cases in Eekelaar and Clive’s study>3 where 


52 See nn 16 and 19 above. 
53 n 17 above. 
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some action was taken. In 10 of these cases (nine in one particular court), although 
the certificate stated that the court might need to exercise its powers, no further 
action was taken and presumably the District Judge was simply signifying that the 
case revealed matters which might raise concern and this was clearly the practice 
adopted in that court and not generally reflected elsewhere. In the other 23 cases, 
some action was taken: in 18 of these, further information was requested; in two 
the parties were called in; in one a welfare report was ordered; in one a stay was 
put on the decree absolute, and in one the respondent was required to rectify the 
documentation which had been erroneously completed. 

The most common reason (one-third of the cases) for requiring further 
information was that the parties were still living under the same roof when the 
Statement of Arrangements was filed, and the District Judge wished to know more 
about what the parties proposed would happen when they separated. Interestingly, 
in the sole case where decree absolute was delayed, the parties were still living 
together at decree nisi stage. A failure to separate therefore appears to concern 
some District Judges, presumably because they feel the marriage has not 
irretrievably broken down. 

Other factors which appeared to influence District Judges to query the Statement 
of Arrangements included proposed changes to the children’s place of residence;™ 
the splitting of siblings;55 local authority involvement with the family; and a 
statement that the respondent did not agree with the proposed arrangements.’ 
While in 36 cases, the form indicated that no contact was taking place, or proposed, 
no action was taken by the District Judge in any of these, which is surprising given 
the weight they attached to contact arrangements when they were interviewed. 

There is significant diversity of practice between courts in the degree to which 
further action is taken, ranging from no action in two courts sampled, to 15 per cent 
in two others. The attitudes of individual District Judges appear to be the main 
reason for this disparity, reflecting, as noted, their wide discretion in the process. 

Given that the cases being processed under section 41 are supposed to be 
straightforward, one would not expect high proportions being pulled out for further 
attention. One cannot tell what the ‘right’ proportion should be — around 10 per 
cent may be high, low or appropriate. However, the reasons for seeking closer 
scrutiny do not appear to be focused especially on the welfare of the children, other 
than in a fairly broad sense. Concer that the parties have not separated yet, or that 
the housing situation is unclear, may reflect anxiety that the children’s position is 
insecure and uncertain, but, as most District Judges reiterated to us, there is very 
little that the court can do about this, and it is hard to see how delaying the divorce 
can help. 


The involvement of children in the proposals 


As we noted at the outset, concer for children whose parents are divorcing is now 

being manifested not only by the need to consider their welfare, but also by a desire 

to provide a ‘voice’ for them to express their wishes and feelings about their 

parents’ proposals for their future. It is clear from our study that solicitors and 

54 Seventeen per cent of the 47 cases where a change in residence was indicated on the form. Yet other 
District Judges would regard these as matters beyond their control and that therefore there would be 
no point m doing anything. 

55 Seventeen per cent of the 12 cases where thus appeared on the form. 

56 Action taken in two out of five cases — but given the low total ıt 1s difficult to attach significance to 








this finding 
57 In 11 out of 45 cases where this was indicated, further action was taken. 
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District Judges are generally cautious about how this could or should, be achieved. 
Nearly three-quarters of our District Judges considered that the children’s views 
should not be ascertained as part of the legal process, either at all, or in the absence 
of a parental dispute. A similar proportion of our solicitors said that they do not talk 
to children in divorce cases, with 45 per cent saying that they would never do so. 
For both groups, the concerns about involving children relate on the one hand, to a 
worry that this would put pressure and an unfair burden on the child, and on the 
other, that they, as lawyers are neither trained to deal directly with children, nor the 
appropriate channel through which children’s views should be communicated. 

If the judiciary and the legal profession are not suited to the task of hearing 
children, there are other possibilities. Of course, the most central are the parents 
themselves, but only a third of petitioners interviewed said that they had discussed 
the proposed arrangements with their children.*° (It is interesting to note that where 
solicitors had suggested that the petitioner talk to the children, the parent generally 
followed this advice, suggesting that the duty cast on lawyers under section 
12(2)(a)(iii) of the 1996 Act to inform the client of the importance of considering 
the child’s welfare, wishes and feelings might, if implemented, have some effect in 
communicating ‘appropriate’ divorcing behaviour to clients.) 

Since mediation was intended to become the main mechanism under the Family 
Law Act for resolving issues relating to the divorce, it might be thought that this 
could provide a forum in which children could express their views. However, a 
companion study which we carried out into current attitudes of family mediators 
to the involvement of children in the mediation process casts doubt on this 
assumption. Mediators prefer to work with parents, and through parents, rather than 
directly with children.®! Private sector mediators who are generally lawyers by 
background, are very unlikely (under 20 per cent indicated that they would do so) to 
see children in the mediation, feeling that they lack the training to do so. Ironically, 
those best equipped to talk to children — court welfare officers undertaking in-court 
mediation — indicated that there is usually no opportunity for this within the type of 
mediation provided in their court. While mediators in the not-for-profit sector are 
keenest (60 per cent) to undertake the work, few had had significant experience of 
doing so, because of the low level of mediation work generally. Mediation is an 
adult-orientated process (which does not mean that it is not child-focused), in which 
adults are assisted to work on the areas of dispute within their relationship. There 
seems limited scope for expanding its role into work with children. 

Who is left? District Judges and solicitors suggested that a welfare officer might 
be an appropriate person to talk to a child, although some expressed reservations 
about the quality of such officers. We agree that there is an opportunity to develop 
the role of welfare officers and we explain this below. 








58 For sumilar findings, see C. Piper, “Barriers to Seeing and Hearmg Children in Pnvate Law 
Proceedings’ [1999] Fam Law 394. 

59 A companion study being conducted for the ESRC by a team at Carchff University confirms this 
picture: 104 children aged eight to 14 have been interviewed about their experience and perspective of 
their parents’ divorce. A constant message is their wish to have known more about what was 
happening to the family and to be involved and consulted in matters affectmg their future. The study 
will be completed ın 2000 

60 See Report, n 5 above, Chapter 7. 

61 See eg M. Roberts, ‘Children and the Mediation Process’ m UK College of Family Mediators, 
Directory and Handbook 1998/99 (London: Sweet & Maxwell, 1998) A92. However, pressure to 
‘bear’ the voice of the child may produce an increasing shift from this stance in the future. 

62 Or their equivalent when the system of court services for children is reformed Support Services n 
Family Proceedings — Future Organisation of Court Welfare Services Consultation Paper (London: 
Department of Health, Home Office, Lord Chancellor’s Department and Welsh Office, 1998). 
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The findings outlined confirm what many practitioners already knew — that the 
section 41 procedure is of limited effectiveness in enabling courts to identify 
problematic cases among divorces which are presented as uncontentious. This is 
not, as far as we could tell, productive of false information being presented to the 
court, but it does reinforce the view of most District Judges that there is little they 
can do to remedy areas of concern if the parents do not themselves propose to seek 
the court’s help, by way of an application for an order. 

If the study had taken place before the enactment of the 1996 Act, one might 
have argued for the scrapping of any kind of mechanism along the lines of section 
41, on the basis that it is a waste of time. However, either the new law will be 
abandoned and section 41 will continue to govern this aspect of divorce procedure, 
or section 11, or something like it, will eventually be implemented. Since, as we 
have argued, there are legitimate concerns for children’s welfare when their 
parents’ relationship breaks down, we think it makes sense to see if either statutory 
provision could be used imaginatively to try to provide more positive responses to 
these concerns. 

In our discussions with parents, we found a very strong desire for guidance and 
support during their divorce and for help in assisting their children to adjust to the 
changes. They echoed the findings of earlier studies, dating back over twenty 
years,°3 of the need for appropriate and available support services to be provided to 
all family members, at a variety of points during the separation and divorce 
process. As Rodgers and Pryor confirmed in 1998, this need has yet to be 
recognised by government. 


A new model of the legal process? 


Contrary to the impression of the legal system as no more than a rubber stamp or 
aggravating factor in the parents’ divorce, in our view, it can play an important role 
in addressing this need, but we need to develop a new way of conceptualising the 
legal process. 

At present, there seem to be two basic models of using the courts as a forum for 
handling divorces. On the one hand, one can postulate a strongly ‘inquisitorial’ 
system, with the role of the court being to investigate the circumstances in issue 
and forming a judgment on them — often a moral judgment. Traditionally, the 
emphasis in the divorce suit was upon proving the ground for the divorce, 
involving, in theory though not in practice, an examination of the evidence 
justifying the petition. Section 41 could be said, originally at least, to have required 
the same approach, with the judge discovering from the petitioner, through 
questioning, the details of the proposed arrangements and forming a judgment on 
their suitability. As we have shown, however, this has never been how the system 
has worked, and in an era of mass divorce, it is probably practically unattainable 
even if it were regarded as appropriate. 

An alternative model, which appears closer to the reality of the current system, is 
a ‘managerial’ one. Here, the court’s function is to process the parties’ change in 
legal status, tidy up the implications and consequences of the change and ‘bang the 
63 See eg M. March, Justice and Welfare in Divorce (London: Sweet & Maxwell, 1980) 252, and 

Eekelaar and Clive, n 17 above 


64 n12 above. 
65 Elston et al, n 16 above. 


192 © The Modem Law Review Limited 2000 


March 2000] Safeguarding Children’s Welfare 


parties’ heads together’, where necessary, to induce them to accept what is 
happening and prepare them to move on in their lives. It recognises that the legal 
aspects of divorce are but a small part of the overall experience of marriage 
breakdown and family change. The divorce process is made as administrative as 
possible — the divorce itself is a bureaucratic and documentary process obviating 
the need for the parties to come near the court. The hard work is done by the 
parties, mostly through negotiation, with or without the assistance of lawyers, 
though, if the Government had its way, mediation would become the preferred 
medium for settlement. The judge’s role is to ‘manage’ the case, provide a final 
seal (let us not call it a rubber stamp) on the arrangements that the parties have 
agreed, and only to decide these for them as the last possible resort.” As a result of 
the Woolf reforms, the settlement culture which underpins this model is now 
firmly embedded in the civil justice system as a whole in England and Wales. It 
also reflects the Children Act philosophy of trusting parents to do what is right for 
their children. But it remains adult-centred and still basically adversarial, and fits 
awkwardly with a concern for children, who are not parties in the proceedings and 
thus have no obvious means of contributing to or participating in the negotiations 
leading to the agreement endorsed by the court. 

It is doubtful, therefore, that either the inquisitorial or the managerial model 
provides a process which meets the needs and wishes of either parents or children. 
It has long been recognised that the divorce process may be positively detrimental 
in worsening the antagonism of the parties, with consequential damage to their 
relationship with their children. But it does not follow that one must therefore 
abandon any attempt to use the legal system to assist families come to terms with 
the changes wrought by marriage breakdown. This study, together with companion 
work and the findings from other researchers” shows that many children are kept 
in the dark about what is happening between the parents and how their lives may 
change. This can lead to dangerous misunderstandings and needless anxieties 
putting stress on children’s emotional wellbeing. The need to obtain the legal 
licence to remarry, which is embodied by the divorce, and the resulting necessary 
engagement by the parties with the legal system, can be used as an opportunity to 
make available to them the range of supports which they, and their children, might 
wish to use throughout the breakdown process, in an attempt to reduce these 
harmful consequences. 

To achieve this objective, a third model of the legal process needs to be 
developed, which one might describe as ‘supportive’. This sees the legal system as a 
point of contact between the family and the state, as Caplan suggests. However, the 
purpose of making contact is not to ‘scrutinise’ and judge the parties’ proposals, but 
to make available to families — and individual family members including children — 
on a voluntary basis, the opportunity to receive advice, support and assistance in 





66 But for a highly sceptical assessment of the extent of such case management, at least in the context of 
Children Act s 8 applications, see G. Davis and J. Pearce, ‘A View from the Trenches Practice and 
Procedure in Section 8 Applications’ [1999] Fam Law 457. A more optimistic view of court control 
emerges from evaluation of the ‘Ancillary Relief Pilot Scheme’ introduced ın 27 courts in1996, and to 
be ‘rolled out’ nationally in June 2000. see address by the Lord Chancellor to the UK Family Law 
Conference, 25 June 1999 and Settling Finances on Divorce: Modernismg the Role of the Court, 
Consultation Paper CP 2/99, (London: Lord Chancellor’s Department, 1999). 

G Davis et al, Sonple Quarrels (Oxford. Clarendon Press, 1994); R. Bailey-Harris et al, n 34 above . 
See 183 above. 

Law Com No 192, The Ground for Divorce (1990) paras 2.16, 2.19. 

See n 12 above and references therein and C. Lyon et al Effective Support Services for Children and 
Young People when Parental Relationships Break Down — A Child-Centred Approach (Liverpool, 
University of Liverpool Centre for the Study of the Child, the Family and the Law, 1998). 
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coping with the consequences of relationship breakdown.”! The court would serve 
to channel those seeking help toward the appropriate agencies. To this extent, the 
supportive model fits the managerial ethos of the legal system by accepting that the 
‘real’ focus of attention is not the legal consequences of the divorce, but the 
personal ones, which the law may be ill-fitted to tackle. However, instead of 
seeking to ignore or side-step these dimensions, as the current process does, it could 
provide a means, early in the legal process, and with the co-operation of the parents, 
of identifying and offering support to parents, and to children who are experiencing 
difficulties in adjusting to their parents’ marriage breakdown. The court could act as 
an initial information resource and referral point in order to utilise a range of related 
community services such as family court welfare officers (and possibly guardians 
ad litem),’2 mediators, school counsellors, health visitors, GPs and where necessary 
more specialist mental health practitioners. 


Developing the new model 


If the court were to become the initial screening and referral point in this way then 
court staff need to have appropriate ‘diagnostic tools’ and understanding in order to 
identify those children and parents who might respond to offers of support from 
services in the preventive programme.” The statement of arrangements form could 
include questions designed to reveal any worries the parent had about the children, 
including questions concerning whether, in the parent’s view, the marriage break- 
down had affecfed the child’s behaviour at home and at school. The form could 
include an invitation to the parents to request a visit from a court welfare officer or 
equivalent to discuss any particular concerns they might have.”4 From that point on 
help and support of various kinds including individualised support to the child could 
be ‘negotiated’ by the court welfare officer (acting in a liaison role) with the parents. 

Under the 1996 Act, the statutory period of reflection following the filing of the 
statement of marital breakdown would have provided an opportunity to channel 
support to those parents and children who avail themselves of the offer. Assuming 
the present law remains in force, the period between petition and decree nisi, or 
after decree nisi but before final settlement of the finances, which can often be 
lengthy, could provide a second-best, but still viable, opportunity to offer help to 
those seeking it. Court welfare officers could be available to offer a limited amount 
of direct short-term focused work for those parents and children who need it, to 
advise parents how best to explain things to their children and involve them in 
family decision-making, and to advise on the availability and suitability of a range 
of local support services. 

The statement of arrangements form could also show the extent of any 
discussion or consultation with the child in arriving at the parents’ proposed 
arrangements, and information could be given as to the child’s knowledge and 
understanding of these arrangements. The District Judge would examine the 
arrangements and carry out the ‘check’ strictly required by the legislation, but the 
focus would be upon satisfying him- or herself that the parents have arrived at the 
arrangements jointly and after consideration of the child’s own expressed wishes 
71 For a smilar proposal, see Lyon et al, ibid. 

72 Or their future equivalents — sce n 62 above. 


73 For a similar conceptual approach being developed in Israel see Caplan, n 11 above, 367-395. See 
also G. Caplan and R. Caplan, Primary Prevention of Psycho-Social Discords of Children in Divorce 








(Jerusalem: Institute for the Study of Psychological Stress, 1998). 
74 Such officers could take the mitiahve by contacting the parents on receipt by the court of the divorce 
petition and issuing a direct invitation. 
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and feelings (and, where this is not the case, as to the reasons for this). This 
approach would help to ensure that children are not left without the voice to which 
Article 12 entitles them, and which may also be implicit within Articles 6 and 8 of 
the European Convention on Human Rights. Those Articles, taken together, may 
eventually” require a procedure to protect the child’s right to respect for family 
life from any risk of breach in an apparently ‘uncontentious’ divorce case where 
the legal system is not required to adjudicate on any ‘dispute’. Our proposal at least 
provides a starting-point to enable this to be ascertained 

At least three objections to this schema need to be addressed. First, what if 
parents decline to avail themselves of the offers of support and assistance? In a free 
society which entrusts the upbringing of children to their parents, as embodied in 
the philosophy of the Children Act, we do not see a role for coercion, and what we 
propose should not be misunderstood as advocating a mechanism of state 
investigation or ‘intervention’. In most cases we are confident from our research 
that, with the appropriate advice and general education and knowledge about 
children, parents will seek to act in their children’s best interests. If they do not, the 
grant or withholding of the divorce itself will make no difference to the children’s 
welfare and should not be used as a stick to beat the parents. This reflects the 
realistic view of the practitioners in the system. In a mass divorce society, the legal 
process cannot be used as the sole tool to address this problem. The long-term 
means of ensuring a voice to a child is to educate all those concerned with their 
well-being — and most centrally their parents — to hear that voice. 

A second objection is our apparent singling out of the children of divorcing 
parents for particular attention, when there are many other children who may be at 
risk of harm.’ For example, children in intact families may face significant 
adjustment and developmental problems, and there is a growing number of 
children whose parents are unmarried and who therefore avoid the section 41 
process entirely when that relationship ends. A few may be the subjects of court 
proceedings for orders under the Children Act (under the private or public law 
provisions), but the rest will face the same potential detrimental effects to their 
development and adjustment, with no apparent interest taken in them by the state. 
It is true that our proposal is limited to those cases that proceed to divorce. 
However, it also envisages the legal system as just one point of contact between the 
state and family. To provide the appropriate level of support services which we 
suggest is needed will require considerable development and co-ordination of what 
is available and will, as we suggest, move well beyond and outside the legal 
system. A model is the range of services being promoted by the Government in its 
Consultation Document, Supporting Families.” With an adequate network of 


75 The Convention case-law does not go this far as yet, but increasing attention ıs paid to the UN 
Convention on the Rights of the Child when the European Court deals with issues relating to children 
to ensure that the European Convention is compatible with the wider global developments in thinking 
about children’s nghts: see eg Hokkanen v Finland (1995) 14 EHRR 139. 

76 Thus apparently recreating the discrmination highlighted by the Law Commussion when they 
originally the abolition of children’s appointments: see 183 above. 

TI Supporting Farulies (London: Home Office, 1998). The Government itself has recognised the need 
for general advice and support for parents, in Chapter One of the document. To this end, ıt proposes 
the establishment (now accomplished) of a National Family and Parenting Institute to lead the 
development of programmes demgned to help parents. These would include the expanmon of a 
National Parenting Helpline telephone service; a broader role for health visitors ın advising and 

parents of children over the age of five as well as younger children; and the development 
of the ‘Sure Start’ scheme offermg parents in areas of greatest need appropriate training for work, 
Uteracy, child care and discipline; general parenting advice and skills courses, and help in assisting 
their children’s development and learning. 


© The Modern Law Review Limited 2000 195 


The Modern Law Review [VoL 63 


services in place, all families facing stress, and not just those facing divorce or 
taking legal proceedings, could make use of it. The legal system would be used 
when there is some other reason for involving the legal process (eg the divorce 
decree or order itself), but ultimately it would become seen as just one facet of a 
wider network of provision to families. Rather in the way that improvements in 
overall levels of public health have depended upon a realisation of the importance 
of hygiene and safe drinking water, as well as upon medical advances and 
innoculations, the legal system could come to be seen as one among many strands 
of public provision aimed at enhancing the emotional quality of life of family 
members. 

This vision may also meet a third objection to our proposal, which is that it is too 

closely tied to the time-scale imposed by the constraints of the legal process. By 
the time a person starts divorce proceedings, it is likely that the difficulties and 
problems affecting the family are already well-established. Support, advice and 
guidance may be needed long before any engagement with the legal system, and 
continue to be required long after that engagement ceases. We agree with this 
argument, and envisage that the services we advocate would ultimately be 
available at any point when a family member felt the need for them. But, at least by 
ensuring that their availability is made known when the parties begin legal 
proceedings, the opportunity is taken to work with the family at a point before the 
final divorce is granted, and to help them equip themselves with the necessary 
skills and contacts to deal with new problems and difficulties as and when they 
arise. 
One of the surprising omissions from the Family Law Act was that, despite the 
emphasis during its passage through Parliament upon the interests of children, the 
services envisaged to be used during the divorce process, such as marriage 
counselling and mediation, are adult-orientated. What we suggest here is the 
development of a new conception of the legal process governing divorce, which 
draws it closer to the insights of child welfare and mental health science, and 
properly locates it as just one dimension of the overall handling by the state of 
family breakdown. The thinking and research which was done in anticipation of 
the implementation of the Family Law Act can, given the political will, still be 
used to develop such an innovative approach. 
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Of Coase and Corn: A (Sort of) Defence of Private 
Nuisance 


David Campbell* 


Drawing on the work of Coase, the essay argues for a reform of the law of 
nuisance based upon property rights rather than determinations of social welfare 
by the courts, and for the use of a reformed law of nuisance as the least flawed 
method of regulating the environment in many situations compared to other 
techniques of regulation. The argument is developed and illustrated by reference 
to several contemporary issues, including genetically modified crops. 


The creation of a Food Standards Agency separated from the Ministry of 
Agriculture, Fisheries and Food (MAFF)! is the principal legislative response to 
the series of ‘food scares’ which have occurred over the last decade.” The injury, 
death, concern, massive slaughter of stock and huge expense which have attended 
these scares have left the public highly sceptical of MAFF’s ability to guarantee 
the safety of food and control the environmental impact of agriculture. It is in this 
climate that a most important debate now is obliged to be conducted about the 
release of genetically modified organisms (GMOs) into the environment through 
the growing of genetically modified crops in open fields. Such has been the low 
level of public confidence in MAFF to conduct this debate at all well that 
concerned parties have illegally destroyed these crops, and there is considerable 
public sympathy for what I think it is right to regard as acts of civil disobedience.3 

Whatever the changes in the public body charged with handling this issue, the 
method of handling it shows a very familiar pattern.* The right decision is being 
taken for all of us on the basis of accumulation of sufficient expert, especially 
scientific, evidence. Public debate therefore has very much been the swapping of 
scientific claim and counter-claim, and debate about the corrigibility of such 
claims. I, for one, have found the tedium of this debate unrelieved even though it 


* Cardiff Law School. 

This paper has been read to the Department of Law, Lancaster University, to the 1999 Annual Conference of 
the Canadian Law and Economics Assocation beld at the University of Toronto, and to the School of Legal 
Studies, University of Wolverhampton. I should like to acknowledge the many perceptive criticisms of the 
peper made by those audiences, though given the comments of some of the more strident followers of 
Richard Posner in Toronto, I must confess that, like Max Weber, ‘I was encouraged to publish the following 
arguments by the opposition rather than the assent which they elicited’ M. Weber, Political Writings 
(Cambridge: Cambridge University Press, 1994) 1. I also am grateful to Jill Campbell for her assistance with 
the research for this paper and to Michael Cardwell, Kevin Dowd, Bob Lee, Sol Picciotto, Neal Stanley, John 
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1 Food Standards Act 1999. 

2 C. Booker and R. North, Scared to Death: An Anatomy of the Food Scare Phenomenon (London: 
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3 J. Vidal, ‘Seeds of Dissent’ (17 August 1999) The Guardian. The Charman and Chief Executive of 
Iceland Frozen Foods, the first company to remove GMOs from its own brand foods, has issued a 
statement which begins: ‘I am very concerned about the failure of the political system and 
Government to act on the clear refusal of the British public to accept genetically modified food and 
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has descended into the often interesting spectacles of acrimony and victimisation,’ 
and have done so because, leaving aside the self-satisfaction of many of these 
experts, it does not speak to the real issue. That issue is not what is the evidence 
that will allow the government to reach the right decision for all of us? It is that 
such is the uncertainty of the available information, this is a case where the 
government cannot reach the right decision for all of us. After a century of welfare 
capitalism, such a claim initially is almost incomprehensible and certainly 
paralysing, for if we cannot reach a correct general policy, what on earth are we to 
do? 

In this paper, I want to locate the issue of genetically modified crop releases 
against the background of the exposure of ‘government failure’ in a debate over 
welfare policy, particularly regarding environmental harms, that has been led by 
the law and economics movement after Ronald Coase. In ‘The Problem of Social 
Cost’,® Coase suggests a way to take decisions about environmental harms without 
recourse to attempts to determine the social welfare function by the government. 
Coase raises the possibility of a market in property rights fashioned on the law of 
private nuisance. This has a particular resonance in this country as disenchantment 
with the government recently has led to reconsideration of the use of nuisance in 
Khorasandjian v Bush’ and Hunter v Canary Wharf Ltd. I will argue, however, 
that any such reconsideration must countenace radical reform of the law of 
nuisance along Coasean lines, for the existing law is itself so dominated by 
purported determinations of the social welfare function that it is, as I will put it, 
hopelessly contingent. 

Unfortunately, Coase’s powerful suggestions, far from inspiring law reform in 
this country, are often rejected out of hand because they are conflated with other 
claims advanced in the colours of law and economics, namely those of Richard 
Posner for wealth maximisation. Wealth maximisation seems often to so overstate 
the efficiency of the market that it is thought to be no i vement on welfare 
determinations by the government, if, indeed, it is not worse.’ But, as I have argued 
elsewhere,!° Coase’s and Posner’s proposed governance structures for the 
allocations of goods (and harms) are quite contradictory. What fundamentally 
characterises Coase’s work is extreme caution about the success of any governance 
structure, tellingly expressed in his advice that: ‘[u]ntil we realise that we are 
choosing between social arrangements which are all more or less failures, we are 
not likely to make much headway’.!! It is my fundamental aim in this paper not to 
proselytise on behalf of ‘the market’, ‘the Coase Theorem’, etc, but to encourage 
heed to be taken of this advice, which I think is very wise. With this advice in 
mind, a reformed law of private nuisance looks a much more plausible means of 
regulating environmental harms than it generally is taken to be. I will illustrate my 


5 eL Flynn et al, ‘Ousted Scientist and the Damning Research into Food Safety’ (12 February 1999) 
The 


op 
1999) The Guardian; M. S Gillard et al, ‘Food Scandal Exposed’ (12 February 1999) and 
Anonymous, ‘Royal Society Dismisses Flawed GM Food Research’ (18 May 1999) The Guardian. 

6 In R H Coase, The Firm, the Market and the Law (Chicago. Umversity of Chicago Press, 1986) 

7 [1993] QB 727. 

8 [1997] AC 667. 

9 eg C. E Baker, ‘The Ideology of the Economic Analysis of Law’ (1975) 5 Philosophy and Public 
Affairs 3. 

10 D. Campbell, ‘On What is Valuable in Law and Economics’ (1996) 8 Otago Law Review 489-514, 
reprinted, with revisions, in R. W. McGee (ed) Commentaries on Law and Economics. 1997 Yearbook 
(Dumont (USA), Dumont Insttute for Public Policy Research, 1998). 

11 R H Coase, “The Regulated Industnes Discussion’ (1964) 54 American Economic Review (Papers 
and Proceedings) 194, 195. 
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argument with particular reference to R v Secretary of State for the Environment 
and Ministry for Agriculture, Fisheries and Food, ex parte Watson,'? a case of 
judicial review of a decision to grow genetically modified crops the relevance of 
which, I trust, will emerge. 


Market failure and government failure 


Welfare economics after A. C. Pigou has largely been concerned to identify 
circumstances where there is such a divergence between, as Pigou has it in part 2 of 
The Economics of Welfare, the private and the social marginal net product of an 
investment,!> that state intervention might increase the welfare function: 


Certain optimistic followers of the classical economists have suggested that the ‘free play of 
self-interest’, if only Government refrains from interference, will automatically ... yield... 
more economic welfare than could be attained by any arrangement other than that which 
comes about ‘naturally’ ... if private and social net products everywhere coincide, the free 
play of self-interest ... will tend to bring ... the sum of economic welfare to a maximum... 
when marginal private net products and marginal social net products coincide, any obstacles 
that obstruct the free play of self-interest will, in general, damage the national dividend. In 
real life, of course, marginal private and marginal social net products frequently do not 
coincide ... When there is a divergence between these two sets of marginal net product, self- 
interest will not ... tend to make the national dividend a maximum; and, consequently, 
certain specific acts of interference with normal economic processes may be expected, not to 
diminish, but to increase the dividend. !4 


Welfare economics has tended to argue for state ‘intervention’ or ‘interference’ in 
the economy in circumstances of ‘market failure’, that failure occurring when a 
social assessment of the welfare function reached by a public administrative 
hierarchy diverges from, and is taken to be superior to, the private one produced by 
the market. 

The type of environmental harm posed by the release of GMOs is thought to 
pose a particular problem because it is an ‘externality’, one of the causes of the 
divergence between the private and social welfare functions. It is not, in the first 
example Pigou gives in The Economics of Welfare, of a steam train emitting sparks 
that cause damage to property near the track,!> that the market does not assess that 
damage. It is that, unless the railway company owes a duty to the nearby 
landowners not to damage their property, the market assesses that damage as zero, 
which, from the private perspective under these conditions, it is. However, upon 
public acknowledgement that the damage has a cost, following, say, the 
landowners’ successful application to a commission of inquiry, that cost is 
identified as pertinent to the social welfare function though it is ‘external’ to the 
private. The natural conclusion is state intervention, such as — my examples!® — the 
redistributive imposition of a tax on the railway company out of which the nearby 
landowners can be compensated, or the provision of a ‘public good’ such as state 
funded research into railway engines which do not emit sparks which the railway 
company (for sensible reasons given private accounting horizons) is reluctant to 
undertake. 


12 [1999] Env LR 310. Te CEs ELC E S 
Bemal number CO/2393/98, is available on Casetrack.com and 

13 A. C. Pigou, The Economics of Welfare, diy oint onda Meali, 1950) A2 1D aS 

14 ibid 127, 143, 172. 

15 ibid 134. 

16 Though based on Coase’s speculations about the similar problem of smoke nuisance in ‘The Problem 
of Social Cost’, Coase, above n 6, 151-153. 
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Coase has himself insisted that the principal theme of his work is its critique of 
Pigouvian welfare economics. One part of that critique has been to show that it is 
in itself not enough to ground state intervention to point to a market failure. One 
must show that the alternative of intervention would be superior to what the failed 
market has done. Simply to advocate intervention because one was dissatisfied 
with the market is a non sequitur.’ One’s perception of ‘market failure’ must be 
complemented by a perception of ‘government failure’ when making choices 
between alternative governance structures for the allocation of economic goods.!8 
Given that the public bodies are themselves imperfect, there is no necessity for 
intervention to be superior to the market even when the market is shown to have 
failed. One must compare the costs of market and state governance under the 
empirical circumstances and choose the cheapest. To do so, one must, of course, be 
aware of the costs of state governance. Pigou, Coase argues, typically was not. 

Let us leave aside the question of the overall accuracy of Coase’s criticisms of 
Pigou,!9 for in relation to the sparks example, Pigou certainly did take it without 
argument that intervention was such a solution. He uses this as an example of an 
occasion for intervention without any description of how, or, more importantly, 
any inquiry whether, intervention would work. The sparks problem is, in fairness, 
very briefly treated by Pigou (though one might indeed make this a point of 
criticism). The Economics of Welfare was first published in 1920 and the last 
edition is the fourth of 1932 (or its reprints). In all editions Pigou reserves 
examination of what Coase calls government failure to a very short separate 
chapter on ‘Intervention by Public Authorities’.® But though this chapter 
recognises that: ‘[t]he mere failure of private industry ... to maximise the national 
dividend does not of itself warrant intervention; for this might make things 
worse’,?! this treatment is brief and abstract.” Quite tellingly, Coase points out that 
one of three examples Pigou gives of a good regulatory body in this chapter in all 
editions of The Economics of Welfare is ‘the Interstate Railway Commission of the 
United States’, and Pigou no doubt thought a body of some such sort would deal 
with the sparks problem. Of this example, Coase says: 


In all editions the Interstate Commerce Commission is referred to as the Interstate Railway 
Commission, and this body, created in 1887, is always described as “recently developed”, 
which does not suggest any real interest in the subject. 





17 ibid 24. 

18 wid 195. 

19 This accuracy has been called mto question by Simpson in an exchange out of which Coase does not 
come at all well, the only example of such an exchange ending with such a result of which I am 
aware. A.W.B. Simpson, ‘Coase v Pigou Reexamined’ (1996) 25 Journal of Legal Studies 53; RH. 
Coase, ‘Law and Economics and AW Bnan Simpson’ (1996) 25 Journal of Legal Studies 103 and 
A.W.B. Simpson, ‘An Addendum’ (1996) 25 Journal of Legal Studies 99. Though I am obliged to 
mention a point of indebtedness to Simpson at n 75 below, this issue need not be pursued here. With 
Matthias Klaes, I am examuning it at length in ‘Ronald Coase’s Political Views at the Time of Writing 
“The Nature of the Firm”, unpublished. 

20 Pigou above n 13, pt 2, ch 20. cf 1st edn (London: Macmillan, 1920) pt 2, ch 18; 2nd edn (London: 
Macmillan, 1924) pt 2, ch 19 and 3rd edn (London: Macmullan, 1929) pt 2, ch 20. This chapter also is 
to be found in AC. Pigou, Wealth and Welfare (London: Macmillan, 1912) pt 2, ch 15, on which 
Economics of Welfare as a whole 18 based. 

21 Pigou above n 13, xvu cf 1st edn n 20 above, xviii; 2nd edn n 20 above, x1x and 3rd edn n 20 above, 
xvi. 

22 In the terms to be developed in this paper, ın the light of this chapter, Pigou should be described not as 
a ‘blackboard’ but a ‘ceteris panbus’ reasoner 

23 Pigou n 13 above, 334. cf 1st edn n 20 above, 298; 2nd edn n 20 above, 303 and 3rd edn n 20 above, 
334. No examples are given in Wealth and Welfare. 
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And further: ‘Pigou never seems to have thought it necessary to enquire whether 
his optimistic opinion about [this commission] was justified by events’ because he 
was of a cast of mind that assumed ‘the existence of (almost) perfectly functioning 
public bodies.’*4 
Coase thought such an attitude a species of what he called ‘blackboard 
economics’: 
many propositions of modern welfare economics [are more] concerned with diagrams on a 
blackboard than with the real effects of such policies on the working of the economic 
system. I have referred to this type of economics as “blackboard economics” because ... the 
whole process takes place on a blackboard. This is not the way one operates with a social 
system. All that can be done is set up a new agency, or change the rules under which an old 
agency operates, or take some other similar action. All that is possible is to operate on social 
institutions and to discuss social policy in a sensible way; it is necessary to consider the 
effect of changing the social institutions with which we work. 


I do not doubt that Coase is describing a general cast of mind which dominated 
until recently. It is still, I would say, the most common attitude. It is a cast of mind 
which moves from showing that the market is imperfect to thinking that regulation 
is better without joining up the dots. 

What now so concerns those of us in the social democratic countries who have 
had very considerable confidence in the state to determine the social welfare 
function and to implement policies to actualise it is that we feel there may well be 
something in Coase’s point. In an interesting note in this Review on the law of 
private nuisance after Hunter v Canary Wharf Ltd, John Wightman captured this 
mood of concern with government failure and set out proposals to expand the role 
of private nuisance in dealing with environmental harms. Wightman was scarcely 
alone in being disappointed that their lack of a proprietary interest and therefore 
standing prevented the plaintiffs in Hunter v Canary Wharf Ltd from pursuing an 
action in respect of the dust harm they suffered during the construction, as part of 
the development of the London Docklands, of the Limehouse Link Road. He 
argued that certain non-proprietary rights should be recognised so that private 
nuisance might be brought to bear on ‘environmental protection’ by creating: 

a more pluralistic model of interests in land [which] recognises that citizens have interests in 

the use of land ... which do not spring from exclusive possession, and that [in] the 

protection of such interests (which are frequently shared) .. . unofficial action by groups and 
organisations plays an increasingly important part.26 


The need for unofficial action, I want to stress, arises from disenchantment with 
official action. Wightman turns to AG v PYA Quarries Ltd, in which Lord Denning 
distinguished between a private and a public nuisance in this way: 

a public nuisance is a nuisance which 1s so widespread or so indiscriminate ın its effect that 

it would not be reasonable to expect one person to take proceedings on his own 

responsibility to put a stop to it, but that it should be taken on the responsibility of the 
community at large. 





24 Coase n 6 above, 22. 

25 RH. Coase, “The Theory of Public Utility Pricmg and Its Application’ (1970) 1 Bell Journal of 
Economics and Management Science 113, 119. 

26 J. Wightman, ‘Nuisance — the Environmental Tort’ (1998) 61 MLR 870, 885. The very notion of my 
writing this paper was sparked by reading this note, and subsequently Wightman’s other work on this 
issue. D. McGillivray and J. Wightman ‘Private Rights, Public Interests and the Environment’ in T. 
Hayward and J. O'Neill (edi) Jie, Property and the Environment (Alder: Ashgate, 1997) and 
J. Wightman ‘Private Law and Public Interests’ in T. Wilhelmsson and S. Huri (eds) From 
Dissonance to Sense (Aldershot: Ashgate, 1998). 

27 [1957] 2 QB 161, 169. 
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It is obvious that Lord Denning equates the ‘should’ in the last clause with ‘would’, 
but this is the last thing we now would do. Wightman now says: 


When the PYA Quarries case was decided (1957) there were few environmental 
organisations, and perhaps also more confidence that such matters could be left to official 
bodies. Now, when there are many more organisations prepared to behave proactively to 
keep public bodies on their mettle, and scepticism about regulation is more widespread, it 
would be possible [if Wightman’s proposils to expand private nuisance were implemented] 
for such organisations to take on the same kind of role.?8 


Even though this is welcome, one might uncharitably say that it has taken us a long 
time to catch up with Coase, for the PYA decision was handed down at just the time 
Coase was formulating the arguments of “The Problem of Social Cost’. But let us 
be glad we are there now. Only, we are not, because Wightman, as with the great 
majority of others, has taken on board only part, and the lesser part, of Coase’s 
position. Wightman is concerned about government failure as a failure to enforce 
such measures as might bring about collectively determined goals of reducing 
pollution. It is, in essence, a criticism of lack of effectiveness, in line with the 
important current insistence of a necessary ‘reflexivity’? or ‘responsiveness’ in 
good regulation. 

Wightman is much more acute than many presently seeking to expand our 
‘rights’ for he perceives that there is not much point in a right that is ineffective. 
Hunter v Canary Wharf Ltd would appear to have brought a halt, for the time being 
at least, to the attempt to recognise non-proprietary locus standi in Khorasandjian 
v Bush. In that case, the daughter of the owner of a home obtained a nuisance 
injunction against harassment by phone calls to the home, and it manifest that this 
case was an attempt ‘to create by the back door a tort of harassment’.3! Wightman 
has strong reservations about this case and tries to exclude it from the class of 
environmental harms he is trying to recognise.>? The ‘arguments of substance’ he 
allows tell against the case include the following: 

Confining the action to a single owner — rather than to many occupants — meant that any 

negotiation with the defendant would be facilitated; if occupancy were to be admitted as 

sufficient, line drawing problems about who 1s included (the lodger, au par, resident nurse?) 
would be created.* 


These arguments are criticisms of want of effectiveness. Wightman insists, 
however, that these arguments should be distinguished from ‘the argument from 
principle’ that nuisance must be based on a proprietary interest. Wightman’s 
argument is that the principle as such must be rejected, but that Khorasandjian v 
Bush, the first case in which it was rejected: 


muddied the issues, with the result that the arguments about whether a proprietary interest 1s 
needed have become unnecessarily intertwined with arguments about whether private 
nuisance can and should be adapted into a tort protectmg against harassment.*4 


To the extent that I understand the issues, I agree with the dissent of Peter 
Gibson J in the Court of Appeal in Khorasandjian v Bush,” the House of Lords in 





28 ‘Nuisance — the Environmental Tart’ n 26 above, 884. 
29 G. Teubner, Law as An Autopoetic System (Oxford: Blackwell, 1993). 
30 L Ayres and J. Braithwaite, res Regulation (Oxford Oxford University Press, 1992) 


35 07 above, 740-746. 
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Hunter v Canary Wharf Ltd and with Wightman himself about the right not to be 
harassed created in Khorasandjian v Bush. For the purposes of this paper, let us 
allow this is a bad right because it is very difficult to operationalise. This is not, of 
course, to say anything about the desirability of the background goal were it to be 
pursued by other means.* The main thrust of Coase’s argument is not, however, 
about, as it were, occasions of ex post government failure to achieve its goals. It is 
about occasions of ex ante government failure to determine those goals properly. 


Ceteris paribus reasoning and the determination of the socially 
optimal level of harm 


Let us indulge in the sort of counter-factual speculation which in social science is 
called an imaginary experiment and imagine that the licensees in Hunter v Canary 
Wharf Ltd had locus standi and guess what would have been the consequences for 
the construction of the Limehouse Link Road. One can, I submit, guide this 
speculation by considering what did bappen in the action against the television 
interference in Hunter, to which lack of standing was no barrier. Lord Cooke 
looked the issue most clearly in the face, cutting through distinctions between, say, 
interference caused by physical presence and by electromagnetic radiation which 
detained his brethren, to get to the basic point: 
the lineaments of the law of nuisance were established before the age of television and radio, 
motor transport and aviation, town and country planning, a ‘crowded island’ and a 
heightened public consciousness of the need to protect the environment. All these are now 
among the factors falling to be taken into account in evolving the law. It is possible for the 
courts to cater for such developments because the forms which nuisance may take are 
protean ... and nuisance is a term used to cover a wide range of tortious acts or omissions ... 
as to the impairment of the enjoyment of land, the governing principle is that of the 
reasonable user — ‘the principle of give and take as between neighbouring occupiers of land’ 
.. What has made the law of nuisance a potent instrument of justice throughout the common 
law world has been largely its flexibility and versatility.37 


I submit that the essential quality of, and fundamental problem with, a right 
against interference with the use of land of this ‘give and take’ sort is that it is by 
definition contingent. Such a right is recognised only to the extent that the court 
thinks it a good right because it produces outcomes which are thought good. So, 
having given out the right with one hand, Lord Cooke is able to agree with his 
brethren and take it away with the other. Lord Cooke sees plainly enough that the 
Canary Wharf Tower must, given present technology, interfere with television 
reception, but balances out the ‘competing legitimate “commercial” interests, both 
of concern to the public’, and gives greater weight to the interest of Canary Wharf 
Ltd.?8 As such a right against interference is intrinsically contingent, perhaps it is 
better to say that what is given with one hand is not taken away by the other but is 
taken away with the same hand: 

What in my opinion must defeat an action for interference with television reception by the 

construction of a building, not only in this but in most cases, is the principle of reasonable 

user, of give and take ... The Canary Wharf project in general, and the tower at One Canada 








36 J. Conoghan, ‘Harassment and the Law of Torts’ (1993) 1 Feminist Legal Studies 189. 
37 n 8 above, 711, citing Cambridge Water Co v Eastern Counties Leather pic [1994] 2 AC 264, 299 pec 
Lord Goff. 


38 Subject to excephons tuming on negligence or malice on the part of the defendant, which really make 
the issue no longer one of nuisance. 
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Square in particular, were obviously of a scale totally transforming the environment. There 
was an original planning condition that heights were not to exceed 120 feet except by 
agreement with the enterprise zone authority. Agreements were obtained and it is not 
suggested that they were insufficient [to build a building over 250 metres high and 50 metres 
square] ... The tower is clad in stainless steel and the windows are metallised but it would 
seem hopeless to contend that the use of these materials and the design of the tower 
constituted any unreasonable or unexpected mode of constructing a building of this height 

In these circumstances ... the tower falls fairly within the scope of ‘a strategic planning 

decision affected by considerations of public interest’ 9 

Lord Cooke famously based his judgments as President of the New Zealand 
Court of Appeal, in which he sought to identify a ‘truly distinctive’ New Zealand 
law, on his claims to know the mind of reasonable persons in that country.“ He 
manifestly feels he can repeat the trick after transplantation to a different 
jurisdiction, and concludes that, on a balance weighed in this way, Canary Wharf is 
a good thing. At least in Hunter v Canary Wharf Ltd Lord Cooke’s purported grasp 
of the common mind is based on the tangible evidence of statute rather than the 
verisimilitude of sympathy with public opinion on which such claims typically 
rest. In the original proceedings, the defendants raised as a defence the unarguable 
fact that the construction was pursuant to statutory authority.41 Whatever the merits 
of this as a defence to private nuisance as such,“ it is obvious that the existence of 
the authority must have a tremendous impact on assessments of public interest and 
therefore on the extent of a private nuisance right of non-interference which is 
contingent because at its heart it is recognised only when it is in the public interest. 
If one accepts the legitimacy of the state taking the decision to develop the 
Docklands, then one must construe affected rights subject to that decision. 

One’s concern about both decisions in Hunter v Canary Wharf Ltd is not so 
much that they are wrong, but that in claiming to have the expertise to reach any 
decision the court is making unsustainably ambitious claims to be able to identify 
the social welfare function. But, of course, this is what the law of private nuisance 
has long been about. That law is an example of what I will call ‘ceteris paribus 
reasoning’. A lawyer might presume to add something to Coase’s contribution to 
the analysis of policy formulation by saying something further about the way the 
mischief of blackboard economics actually is visited on policy decisions. For, of 
course, no one engaged in economic (and by extension legal and social) policy 
formulation ever admits that they are at the blackboard. Rather, they enter all sorts 
of caveats about the application of the blackboard outcomes and then proceed 
regardless with policy proposals the basic nature of which follows from their being 
formulated on blackboard assumptions. There is both an acknowledgement, as a 
caveat, of the institutional engineering which would be necessary to make those 
proposals effective, and a perfect disregard of that engineering in the proposals put 
forward. (The proposals would, of course, be changed in the process of ever 
accommodating that engineering.) 

It is the law that gives us the most well worked out example of this ceteris 
paribus reasoning of which I am aware, in Dworkin’s attempt to eliminate 
discretion from adjudication by postulating a judge ‘of superhuman skill, learning, 

39 ibid 720, 723. 

40 Sir Robin Cooke, ‘The New Zealand National Legal Identity’ (1987) 3 Canterbury Law Review 171, 
182 My attitude to Lord Cooke's junsprudence in this respect was formed in conversation with John 
Smullie, and I refer readers to J Smillie, ‘Formalism, Furness and Efficiency: Civil Adjudication in 
New Zealand’ [1996] New Zealand Law Review 254. 

41 n 8 above, 660. 

42, It was rejected by the Court of Appeal and not raised in argument before their Lordships, ibid 666— 
670 per Pill LJ 


204 © The Modem Law Review Limted 2000 


March 2000] A (Sort of) Defence of Private Nuisance 


patience and acumen’, Hercules, who is able to decide hard cases in a way 
consistent with precedent. Dworkin’s very definition of Hercules was intended to 
make it clear at the outset that Hercules is fictitious, and Dworkin’s defences of his 
position have always stressed this.44 But Dworkin’s ideas about adjudication have 
no definable meaning unless there is some sense in which real judges do have 
Hercules’ acumen, and Dworkin’s manifest failure to make much of a dent in the 
use of discretion in adjudication*® has followed from his equivocation*® when he 
has both to assert and to deny this.47 In particular, Dworkin’s valuable notion of 
rights as trumps“ falls away under the power of Hercules to interpret even these 
trumps in ways consistent with principle when, if they are to be trumps, they must 
above all be clear and, in a sense, immune to such interpretation, for that 
interpretation trumps the trumps. Hercules’ determination of the right answer by 
deduction from principle exemplifies ceteris paribus reasoning. 

In nuisance cases it has long been the case that rather than enforcing private 
rights, the courts have moulded those rights to accommodate welfare assessments 
which the courts have felt capable of making with either a naiveté or an arrogance 
which simply takes one’s breath away. A perfect example is given in one of the 
principal authorities on interference with television reception cited in Hunter v 
Canary Wharf Ltd, the dicta of Buckley J in Bridlington Relay Ltd v Yorkshire 
Electricity Board: 


For myself, however, I do not think that it can at present be said that the ability to receive 
television free from occasional, even if recurrent and severe, electrical interference is so 
important a part of an ordinary householders’ cajoyment of his property that such 
interference should be regarded as a legal nuisance. 


Were Buckley J speaking for himself, this would be perfectly well, though 
excellent material for a story of the ‘judge did not know who Elvis was’ type. But, 
of course, he was not speaking just for himself but for us all. He was determining a 
social welfare function by means on which he did not dwell, but, had he so dwelt, 
he would have been seen to have limited competence to make. Every controversial 
private nuisance case of which I am aware since at least St Helen’s Smelting Co v 
Tipping turns on exactly the construction of the right to non-interference as 
contingent and claimed competence to determine the socially optimal extent of that 
contingent right at which I am trying to drive. Whatever confidence one may have 
in the possibility of reaching any such determination, a judge is in no position to do 
so. Her or his competence and the information he or she receives do not equip her 


43 R. M. Dworkin, Taking Rights Seriously, rev edn (Cambridge (USA): Harvard University Press, 1977) 
105-130. 

44 eg R. M. Dworkin, Law’s Empire (London: Fontana, 1986) 258-266. 

45 J Allan, ‘Positively Fabulous: Why it is Good to be a Legal Positivist’ (1997) 10 Canadian Journal of 
Law and Jurisprudence 231. 

46 J. Habermas, Between Facts and Norms (Cambridge: Polity, 1996) 213. 

47 Dworkin n 44 above, 245. 

48 Dworkin n 43 above, xxii. Dworkin has, nevertheless, described classical liberalism in just the way 
that makes st clear why rights as trumps are so important. R. M. Dworkin, A Matter of Principle 
(Oxford: Clarendon Presa, 1985) 191-192. The principal reason why his argument is confused here 18 
that he conceives of ‘economic efficiency as a collective goal’ (Dworkin n 43 above, 91) whereas, in 
Classical liberal terms, the unique claim for the legitimacy of Pareto optimality is that it is an 
efficlency which can be realised only in the absence of a collective goal. F. A. Hayek, Law, 
Legislation and Liberty (London: Routledge and Kegan Panl, 1982) vol 2, ch 7. 

49 [1965] Ch 436, 447. 

50 (1865) 11 HL Cas 642. I would argue that the same thing has happened to Rylands v Fletcher (1866) 
LRI Exch 265, affd (1868) LR3 HL 330, which, as has been noted, has been ‘progressively 
emasculated’. B. S. Markesinis and S. F. Deakin, Tort Law, 4th edn (Oxford. Clarendon Press, 1999) 
504. 
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or him to do so, nor can one see any way in which this might be otherwise. Of 
course, ceteris paribus reasoning which allows the judge to act as if he or she were 
Hercules appears to solve this problem. If we are to have a real solution, however, 
we need to give up pursuit of the fiction of Hercules and to try to devise a sort of 
adjudication that asks much less of the judge. 

In the light of all this, I hope it is clear that private nuisance rights as currently 
conceived are hardly much of an alternative to the state environmental regulation 
we now doubt. Those private nuisance rights have the contingent quality which 
follows from having a judgement of social purpose at their heart and this places 
them at the mercy of ceteris paribus reasoning. One might, to return to 
Wightman’s response to Hunter v Canary Wharf Lid, have a non-proprietary 
right not to have one’s dwelling smothered in dust, but it would be of little help if 
the court could construe the extent of this right subject to the public interest to have 
the Docklands developed, or some other equally marvellous scheme of social 
improvement undertaken. Recalling the political forces behind the Docklands 
development, who can doubt that, had such a right been recognised, the Limehouse 
Link Road would have been built in just the same way? Wightman’s proposal is, I 
am afraid, pointless, because recognising a plethora of non-proprietary rights when 
even proprietary rights do not trump utilitarian evaluations of the social good by 
the court, but are contingent on those evaluations, is indeed pointless. Progress will 
be made only if we address not the effectiveness of implementation, but the 
logically prior point of policy determination. A further comment on law and 
economics will, I hope, indicate what is needed. 


Posner’s and Coase’s treatments of the problem distinguished 


In his textbook on Economic Analysis of Law, Posner himself takes up the sparks 
example discussed by Pigou and says: 


X buys a farm long before there is a railroad in his area. The price he pays is not discounted 
to reflect future crop damage from sparks, because the construction of the railroad line is not 
foreseen. But eventually a line is built and 1s near enough to X’s farm to inflict spark damage 
on his crops. He sues the railroad but the court holds that the level of spark emission is 
reasonable because it would be more costly for the railroad than for the farmer to prevent the 
crop loss. With property values thus exposed to uncompensated depreciation by unforeseen 
changes in neighbounng land uses, the incentive to invest in farming will be reduced. But... 
a reduced level of investment in farming may be an efficient adjustment to the possibility 
that some day the highest value of the farmer’s land may be as a dumping ground for 
railroad sparks.>! 


When put in the bald language of utilitarian social welfare calculation which 
Posner calls wealth maximisation,- this is a perfect example of why Posner’s law 
and economics is so often repugnant. The railway company gets the right to pollute 
because it is adjudged efficient that it have it, but no argument about the efficiency 





51 R A. Pomer, Economic Analysis of Law, 5th edn (New Yode Aspen) 60. 

52 I am aware that Posner tries to distinguish wealth maximisation from ublitariamsm but ignore the 
distinction, which I have previously observed 1s largely pointless logomachy. D. Campbell, “Ayres 
versus Coase’ An Attempt to Recover the Issue of Equality in Law and Economics’ (1994) 21 Journal 
of Law and Society 434, 445-459. I have nothing to add to what has been said on this in C, G 
Veljanovski, ‘Wealth Maximisstion, Law and Ethics: On the Limits of Economic Efficiency’ (1981) 
International Review of Law and Economics 3, 5-10. 

53 D. Campbell and S. Picciotto, ‘Exploring the Interaction Between Law and Economics The Limits of 
Formalism’ (1998) 18 Legal Studies 249, 266-268. 
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is made, though one can easily see the way his mind is working. Having done so 
previously," I have no wish to criticise Posner’s thinking on this point here. But, of 
course, all that Posner is doing is making the sort of determination that we have 
seen is typical of private nuisance. Instead of market institutions being created to 
handle difficult problems of allocation, Posner typically eschews the market in 
favour of collective decision making. The particular unpleasantness of this is that 
Posner comes to just the opposite conclusion than seems fair. His preferred 
institution for taking collective decisions would be a US government which gives 
effect not to wishy washy environmentalists but to the wishes of corporate 
capitalists as the ‘economic rationality’ revealed by purportedly technical wealth 
maximisation. And hence the farmer must be rendered subject to loss of amenity 
because Posner sacrifices her or his interest to the social welfare function as he 
understands it. The crucial thing to see is that there is no market other than the 
‘market’ of the large corporations able to carry out investment projects using the 
powers of eminent domain of the state. The plausibility of Posner’s work lies in the 
fact that this is, of course, the empirically existing capitalist market. 

Coase makes a very interesting observation about this theme as he finds it in 
Pigou. Pigou’s citation of the sparks exemple remained more or less unchanged in 
all editions of The Economics of Welfare.» Coase therefore plausibly assumes that 
Pigou can be taken to have had in mind the situation obtaining in Britain after the 
passage of the Railway Fires Act 1905.5% Having claimed that the common law of 
nuisance would impose a liability on the railway company causing the damage,>” 
Coase argued that it was only because the state extended protection against the 
common law to the railway companies that they were able to proceed in the way 
they did. The 1905 Act allowed claims of up to £100 against the railways, other 
claims being in effect barred by previous statute.5® The general point Coase is 
making, and he would seem to be right,® is that the building of the railways in the 
way found objectionable was, in essence, accomplished by expropriation on the 
basis of exercise of eminent domain. 

Of course, in the light of this history, Pigou’s proposed regulation may well be 
supererogatory. Rather than Pigou’s example being a case where it was necessary 
for ‘[s]tate action to improve on ‘natural’ tendencies’, it might well have been a 
case in which the state was part of the problem, not the solution, and a reversion 
to common law property rights through what we would now call deregulation was 
plausible, for: 


the situation in which sparks from a railway locomotive could start fires which burnt woods 
on land adjoining the railway without the railway having to pay compensation to the owners 
ore woods ... had come about not because of a lack of governmental action but because of 
it. 





54 C. A. E Goodhart, ‘Economics and the Law: Too Much One Way Traffic?” (1997) 60 MLR 1, 13. 

55 Pigou n 13 above, 134. cf 1st edn n 20 above 115; 2nd edn n 20 above 118 and 3rd edn n 20 above 

136. 

56 5 Edw 7, c 11. 

57 Coase n 6 above, 137 n 43. 

58 n 56 above, s 1. 

59 F Dobbin, Forging Industrial Policy (Cambndge: Cambridge University Press, 1994) 167-175 and 
R. W. Kostal, Law and English Railway Capitalism 1825-1875 (Oxford: Clarendon Press, 1994) ch 4. 

60 The principal shortcoming of the otherwise overwhelmingly welcome recognition of the creation of 
the ‘risk society’ is its limited understanding of the role of the state in the creation of that society, 
which has obvious implications for the typical recourse to regulatory governance of that society. U. 
Beck, Risk Society (London: Sage, 1992). 

61 Coase n 6 above, 23. 
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Coase’s thinking® on these points is exactly the opposite of Posner’s.® In the 
hypothetical examples he sets out at the beginning of ‘The Problem of Social 
Cost’ Coase postulates the grant of, or the refusal to grant, an injunction against, 
to take the example based on Sturges v Birdgman,® a noise harm, and the 
subsequent bargaining by the parties. The grant or refusal to grant the injunction 
creates a property rights regime in respect of the harm which facilitates negotiation 
about it. If, say, the injunction is granted, then the confectioner wishing to make 
the noise must start negotiation and ultimately pay the doctor sufficient to make 
him give up his right.© If the injunction is not granted, then the doctor must pay the 
confectioner sufficient to make him cease making the noise.’ The right outcome is 
reached when the more profitable activity is able to proceed by paying for the 
discontinuation® of the less profitable one, and so proceeds by paying the full costs 
of doing so, which include compensation to the affected other party. In the railway 
sparks example, if the landowners were able to sue in common law, the railway 
would have to decide either to obtain a permission to damage nearby property (by 
buying the freehold or an easement, etc) from the landowners (financed from 
revenues of operating the trains) or not to build (if those revenues would not cover 
the cost of the permission), and the market would produce a solution without the 
necessity of state intervention.” 

Leaving aside whether this is a good way of dealing with this sort of problem for 
the moment, let us try to be clear about one aspect of how it could ever work. It 
could work only because the injunction creates a right of a very bright-line nature. 
The grant of the injunction gives the doctor the right to prevent the nuisance or to 
accept payment not to exercise that right, as he chose. The refusal to grant the 
injunction creates the opposite. There is no reference to any social welfare 
function, for the decisions about whether or not to enforce the injunction if granted 
are entirely the election of the parties. Coase is wholly indifferent to the outcome 
of the exchange, which he leaves it to the parties to determine. The Coase Theorem 
produces Pareto optimal solutions” because it sets voluntary exchange in motion, 
that exchange being a pure procedure”! wholly determined by the preferences of 
the parties, making no reference to an ideal outcome” or patterned principle” to 
which those exchanges should tend. In this sense, the Coase Theorem simply 
eliminates consideration of the social welfare function.” 

Discussion of this example has been hindered by myriad confusions, but, before 
mentioning some of the better known ones, let us look at the most important, which 

62 The nearest thing to an accurate interpretation of Coase’s views I have come across, stressing their 
similarity to the concept of exchange in Austrian economics, is E. Krecke, ‘Law and the Market 
Order: An Austrian Critique of the Economic Analysis of Law’ (1996) 7 Journal des Economistes et 
des Etudes Humaines 20. 








Rothbard, For a New Liberty, rev edn (San Francisco Fox and Wilkes, 1978) 26-27 
64 Coase n 6 above, 97-114 
65 (1879) 1 Ch D 852. 
66 Or build insulation against the noise, or invent a noiseless process, etc. 
67 Or build insulation against the noise, or move, or learn to live with it, etc. 
68 Or amelioration. 
69 Coase n 6 above, 133-149. 
70 V. Pareto, Manual of Political Economy (New York Augustus M Kelley, 1971) ch 6, sec 3. 
71 J Rawls, A Theory of Justice (Cambndge (USA): Belknap Press, 1971) 83-90. 
72 B. Barry, Polstical Argument (London, Routledge and Kegan Paul, 1965) ch 3, secs 1—4. 
73 R. Nozick, Anarchy, State and Utopia (New York Basic Books, 1974) 150-160. 
74 GJ. Stigler, The Theory of Price, 3rd edn (New York: Macmillan, 1966) 113. 
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I think I am the first to point out.”5 The Sturges v Bridgman example has been 
taken as the paradigmatic case of use of private nuisance to determine optimal 
levels of environmental harm, and therefore as warrant for property rights 
solutions. In that theoretical example nuisance works because the injunction is, as I 
say, a perfect, bright-line, private right. It would not necessarily work in the 
empirical law of private nuisance as it has been. To the extent that it demonstrated 
the tendency I have sketched out between St Helens Smelting Co v Tipping and 
Hunter v Canary Wharf Ltd, the empirical law of private nuisance would not grant 
an absolute, bright-line injunction. It would weigh up whether sweeties are better 
than auscultation for the social welfare function (or some similar felicific 
calculation) and grant or refuse to grant an injunction accordingly. Should it give 
the injunction, it would expect the harm to stop. The aim would be to pass a 
judgement on the harm, and allow it or prevent it, rather than to create the 
governance structure which would allow the parties to pass that judgement. This is 
private nuisance if you like, but a private nuisance which at its heart smuggles in a 
belief that the court can evaluate the joint welfare of the affected parties better than 
they can themselves, and so publicly undercuts their private assessments of their 
welfare. 

The principal reason why this line has been taken follows from the undoubted 
truth of the criticism of the Coase Theorem that the conditions under which it must 
produce Pareto optimal outcomes are purely hypothetical. Though expressed in 
prosaic terms of cattle ranching, confectionery making, medical practice, etc, 
Coase discusses his examples under, as he clearly states, the assumption of costless 
transacting, which means that the negotiating mechanism he describes is general 
competitive equilibrium. Under this assumption, negotiation will produce Pareto 
optimal solutions by definition. The Coase Theorem is merely a way of restating 
the first theorem of welfare economics which focuses our attention on the role of 
property rights.7° 

Understood in this way, the pure Coase Theorem is of no earthly use as a guide 
to policy formulation, for the assumption which it needs to operate will never 
obtain. Coase has been at great pains to point this out himself, both in those later 
sections of “The Problem of Social Cost’ in which he drops the assumption of 
zero transaction costs and in his own retrospective comments on the Theorem.78 
The reasons why he thought it important to develop what we know as the Coase 
Theorem in the way he did really turn on an aspect of the critique of Pigouvian 
theoretical welfare economics which need not be set out here. The important point 
for policy formulation follows from retuming to our perception of government 
failure. Property rights solutions based on the direct application of the Coase 
Theorem are wrong-headed, for they must work with implausible assumptions of 
the existence of fully contingent markets. At positive transaction costs, markets 
cannot produce Pareto optimal allocations, and indeed one can, as Coase did, press 
the point that, as transaction costs are always positive and therefore all empirical 
markets will fail in this sense, ‘externalities’ must be ubiquitous.” But the point, 
we recall, is that it is not enough to justify regulation to show market failure. 
Intervention can be justified only if it will produce a superior outcome to, inter 





TT Coase n 6 above, 97, 102, 114-119. 
78 eg ibid 15. 
79 ibid 26. 
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alia, the existing or possible market. When we now are so uncertain in a number 
of cases about the results of state intervention to realise a pre-determined welfare 
optimisation policy, a property rights solution may be optimising even if we 
recognise that the market the property rights structure establishes will, in the sense 
set out above, fail. But it is hardly enough to reject a proposal because it fails to 
conform to an ideal which cannot be achieved.8! In our study of comparative 
failure, the market may fail less badly than the state, and, as I have said at the 
beginning of this paper Coase puts it, ‘{uJntil we realise that we are choosing 
between social arrangements which are all more or less failures, we are not likely 
to make much headway’ .® 


The governance of the growing of genetically modified crops 


In R v Secretary of State for the Environment and Ministry for Agriculture, 
Fisheries and Food, ex parte Watson, Sharpes International Seeds Ltd wished to 
obtain a listing in the National List of seeds for a new, genetically modified strain 
of maize, such a listing being a condition of marketing of a new seed within the 
EU.® Under procedures laid down by the EU and UK governments, a listing 
requires trial plantings of a sort which inevitably would involve release of seeds 
into the environment,®* and a GMO can be so released only with the consent of the 
Secretary of State for the Environment, who must be satisfied that the release is 
safe.85 Being so satisfied, the Secretary granted the consent. The National Institute 
of Agricultural Botany (NIAB) conducted the trial planting on land adjacent to that 
on which Mr Watson, then the largest producer of organic vegetables in Britain, 
grew his crops, including sweet corn. He feared that the genetically modified maize 
would cross-pollinate his sweet corn, destroying its ‘organic’ character (as 
accredited by the Soil Association) and very markedly reducing its value (and, by 
loss of reputation, the value of his other crops). Mr Watson sought judicial review 
of the Secretary of State’s decision. 
Whilst I may be wrong, and I leave this issue to those more competent to 
comment, it appears to me there was ultimately® no ground for judicial review 
80 This is the welfare economic problem of producing Pareto ‘optimising’ (as opposed to optimal) or 
‘second best’ solutions. R G. Lipsey and K. J. Lancaster, ‘The General Theory of Second Best’ 
(1956) 24 Review of Economic Studies 11. Calabresi has given a most persuasive reading of Coase as 
sanctioning this type of solution in G. Calabresi, “The Pointlessness of Pareto’ Carrying Coase 
Further’ (1991) 100 Yale Law Journal 1211. 
81 Coase n 6 above, 30. 
82 Coase n 11 above, 195 
83 70458/EEC, art 3(2). This appears to be incorrectly cited as 70/457/HEC in the South Bemal 
Transcript, number FC3 98/6570/4, and subsequently in [1998] EGCS 122, n 11 above, 312; (1998) 
95 (30) LSG 26 and (31 August 1998) The Times 
84 The Seeds (National Lists of Varieties) Regulations 1982, reg 11(3). 








Ruled Illegal’ (18 September 1999) The Guardian. 


210 © The Modem Law Review Limrted 2000 


March 2000] A (Sort of) Defence of Private Nuisance 


which would protect Mr Watson’s interests, even though it was not disputed that 
the trial would harm Mr Watson’s crop in much the way he claimed. The central 
point seems to be a Wednesbury irrationality challenge to the decision that the 
planting was safe. The Secretary of State relied on the advice of the Advisory 
Committee on Releases to the Environment (ACRE), which had told him that it 
estimated that one sweet corn kernel in every 40,000 would be cross-pollinated.87 
In the light of this, Simon Brown LJ said: 


If cross-pollination occurs, it will have a devastating effect upon the applicant’s business, 
reputation and livelihood. The Soil Association take an absolute stance with regard to 
accreditation. Not merely would the organic status of the applicant’s present sweet com crop 
be imperilled; so too would the rest of his farming enterprise. Grave though I accept the 
consequences of contamination here would be, and understandably worried though the 
applicant must be, I cannot regard this as an irrational decision ... the assurance [given by 
ACRE is] a reasonably confident assessment that realistically there is no more than minimal 
risk. Of course, this falls short of the guarantee which the applicant and [another interested 
party] were looking for. But ıt seems to me a perfectly reasonable point at which to strike the 
balance between the competing interests in play.®8 
This is ceteris paribus reasoning indeed. Though no doubt some such argument 
will arise in future litigation, it is quite beside the point to attempt to draw a 
reasonable line between one in 40,000 and the one in 1,000 which ACRE thought 
the level of cross-pollination in the ‘worst case scenario’.®? The real point is that, 
on the facts he accepted, Simon Brown LJ condoned Mr Watson having his 
livelihood taken from him without compensation in the belief that a benefit will 
accrue to Sharpes that makes this taking reasonable.’ Following this decision, the 
future for the cultivation in Britain of organic crops as accredited by the Soil 
Association appears bleak indeed.9! One is uncertain whether to admire or deplore 


decision that the trial should proceed was taken following receipt of the advice that cross-pollination 
was likely to be zero, and that this was ‘a decision subsequently upbeld by the High Court and the 
Court of Appeal’. Jont Food Safety and Standards Group of the Department of Health and the 
Minustry of Agnculture, Fisheries and Food, Fact Sheet: Genetic Modification of Crops and Food. 

88 n 12 above, 315-316. 

89 ibid 316. Research commissioned by the Soil Association put the level as high as 1 in 93. J. Emberiin 
et al, The Dispersal of Maize Pollen, January 1999 (available from The National Pollen Research 
Unit, University College, Worcester, WR2 6AJ). 

90 I will not pursue this implication here, but it is clear that cn cism of this aspect of ex parte Watson 
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Simon Brown LJ’s confidence in his welfare calculation, if calculation be the right 
word for a conclusion reached by the recitation of the single word ‘reasonable’. It 
is quite right to respond to this rather sour observation that Simon Brown LJ is 
merely scrutinising the government’s policy in the way required in public law. He 
is indeed doing this, and I do not think he could arrive at any other decision. But, of 
course, one can be happy with this only if one thought the government were able to 
carry out the necessary calculation itself. 

It is manifest that the public has no confidence in the government to make such 
decisions in regard to the growing of genetically modified crops.” I have no wish 
to enter into the public debate as currently conducted, but a point particularly 
relevant to the theme of this paper should be mentioned. Under The Town and 
Country Planning Act,’ ‘public concern’ must be taken into account when 
planning decisions are made, and a line of recent decisions has given effect to this 
provision.” These cases have allowed Neil Stanley to identify a list of potential 
issues which should be taken into account when assessing concern. In 
environmental cases these would include how many people are exposed to the 
risk, the nature of those people and whether they voluntarily assumed the risk or 
had it imposed on them, whether the observable results of the risk if manifested are 
graphic, etc.” Now, as someone but poorly versed in planning law, I find it a little 
startling that Stanley says it is a ‘most significant development in planning’ that 
‘t]he planning system in general, and decision-makers in particular, can no longer 
remain partially or totally deaf to expressions of public concer’ .* Leaving this 
aside, when the problem in hard cases precisely is, as Stanley recognises, ‘how can 
the decision-maker weigh what the decision-maker does not fully understand?” It 
is difficult to see what actual progress is being made by listing the relevant issues. 
It is with the government’s ineradicable incapacity to ‘assign ... due weight’ to 
such issues that we must come to terms, and a list does not speak to this at all, 
whatever its length. 

My point is that in hard cases we cannot have confidence in a determination of 
the social welfare function however reached. It is as well, however, to bear in mind 
something of the quality of the process by which it will be reached. One’s 
confidence in the government was at least as much undermined as bolstered by the 
‘purge’ of ten of the thirteen members of the ACRE Committee which advised the 
Secretary of State on Mr Watson’s case. The Committee had had one member 
from the Green Alliance, who had consistently criticised its decisions, but she had 
found her opinion invariably outweighed by those of the other members, all 
scientists committed to the research which had led to genetic modification being 
possible, ten of whom had links to companies with a financial interest in the release 


92 M. Woolf, ‘Poll Reveals Public Doesn’t Trust Labour on GM Food’ (23 May 1999) Sunday 
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of genetically modified crops (Professor Nigel Poole of Zeneca, Dr Philip Dale of 
John Innes, etc) in prima facie contravention of the Nolan rules. That the 
Committee had granted every one of the 60 applications which had come before it 
can hardly come as a surprise. Under circumstances such as these, one must ask 
whether a property rights solution might be better than state governance, because 
such governance is so s$ 

Let us imagine that Mr Watson had a right to grow what crops he wished on his 
own land, however that right be framed, and obtained an injunction to prevent 
NIAB from growing Sharpes’ maize. Sharpes would have had to offer to pay Mr 
Watson not to rely on his injunction! if it wished NIAB to proceed. Mr Watson 
would then either enforce the injunction and stop the planting or be compensated, 
the level of compensation being set by his and Sharpes’ voluntary exchange. One 
might have enhanced confidence in the claimed social benefit of genetically 
modified crops if Sharpes had such faith in its product that it were willing to pay 
for the right to grow it rather than rely on EU and UK regulations to grant it the 
right to pollute without having to pay. Far from it being regrettable that this slows 
down the rate of introduction of the new crops, though influential companies, 
‘scientific’ opinion and the government all be committed to a belief that they 
enhance welfare, this is a welcome approximation of that rate to the rate of growth 
of our knowledge of the costs of these crops. 

The growing of genetically modified crops seems to me to prima facie be a case 
when Hayek’s argument for spontaneous market order or catallaxy!°! should be 
considered. Genetically modified crops are a good about the full costs and benefits 
of which there appears to be such uncertainty that state governance, which is of its 
nature sweeping, is far too blunt a regulatory method. It would appear that we 
simply cannot know these costs and benefits ex ante in such a way as allows one to 
take a general decision about them, and, of course, any decision other than an in 
itself arguably unjustifiable total ban is a permission which, ex hypothesi, has 
incalculable consequences. In this circumstance, the gradual extension of a market 
in the good would be a preferable governance structure. Without, as I say, wishing 
to enter into the argument in detail, I want hopefully to defer obvious objections by 
saying that I am conscious both of the transaction costs of creating such a market 
and of the problems of distributive justice likely to arise given the existing 
distribution of property. Let me try to sum up my argument by trying to fit the 
growing of these crops into the law of private nuisance. 


The governance of the growing of genetically modified crops by 
the law of private nuisance 


Buxton LJ made no attempt to conceal his impatience with Mr Watson’s attempt to 
thwart government policy by means of judicial review in ex parte Watson. He 
observed that ‘[i]t has, I think, been the instinctive reaction of every judge to whom 
it has been put that [Mr Watson’s application] must be wrong’! and concluded 
that: 

Jowitt J., in a case that was thrust upon him with virtually no warning, delivered a judgment 

that clearly identified the essential difficulties of [Mr Watson’s] application. I for my part 
100 Or move its production to the 2 km distance at which ACRE said cross-pollination ‘is likely to be 

zero’ (n 12 above, 315), etc. 
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regret that the Applicant did not feel persuaded by that judgment to conclude that, whatever 

substantial grounds of complaint he may have, the present application 1s not the medium 

through which to pursue them.!03 
This is a stance with which one cannot but agree. But what other medium might 
there be to properly pursue the substantial grounds of complaint? Buxton LJ 
observes, rightly, that the nub of Mr Watson’s case ‘sounds like one of private 
nuisance’!™ and indeed, he was of the opinion that ‘[w]ithout his adjacent crops 
the Applicant would be a mere busybody’.!% I am afraid, however, that Buxton LJ 
gives little encouragement to Mr Watson to pursue his complaint in private 
nuisance, for, were he to do so: 


difficult questions would arise as to the extent to which the Applicant was seeking to impose 
limitations on NIAB, in a farming area, by the introduction of special or specially sensitive 
crops. 

Buxton LJ is anticipating — quite accurately I fear!” — the successful use of the sort 
of defence set out in Robinson v Kilvert,'® that the plaintiff suffers loss of amenity 
because of what is regarded as her or his unusual sensitivity to the harm. Were 
organic crops regarded as specially sensitive in this way, the use of private 
nuisance to govern their cross-pollination by genetically modified crops would be 
dead from the outset. The right to farm one’s land as one wishes is rendered wholly 
contingent in the way I trust now is familiar, and such a right is useless. 

The line taken by Hayek to remove this problematic contingency is to revert to a 
very basic framework of, in effect, generalised private property as the sole basis of 
all legitimate transfers of property.! The sort of privacy Hayek has in mind is, as 
it were, absolute, which vitally means that alienation of a private property right 
will be determined by the voluntary choice of the owner. The problematic 
contingency that I have tried to identify will be replaced by bright-line 
ownership.!!0 Mr Watson would have the right to grow organic crops or to sell 
that right on the terms he wished, and there would be no weaselling about balance 
of competing uses or the special sensitivity of his crops, etc, which undermine that 
right. 

To the list of criticisms one might make of Hayek, I would now like to add one 
which I think is fundamental. This is that the empirical law of private nuisance 
does not in fact have the bright-line quality he wishes but is, precisely, contingent. 
It is not enough to dismiss this as the product of welfarist interference, for though it 
is this, such interference is a natural response to the reciprocal nature of private 
property. Private property is not, of course, a relationship of an owner to things — 
let us concentrate on land. It is a relationship between citizens which determines 
the extent of their respective uses of land, one such relationship being ownership. 
As such, it is of the very nature of ownership that what it entails will be determined 
by the normative and ultimately political structure of the society which recognises 
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the ownership.'!! ‘Property’, as much as ‘democracy’, ‘freedom’, etc, is an 
essentially contested concept.!!2 All this is implicit in the accurate use of ‘tights’ in 
F. H. Newark’s seminal definition of nuisance, quoted approvingly by Lord Goff in 
Hunter v Canary Wharf Ltd''3 (and by Wightman in his note):1/4 
In true cases of nuisance the interest of the plaintiff which is invaded is not the interest of 
bodily security but the interest of liberty to exercise rights over land in the amplest 
manner. 


It is obvious that the House of Lords in Hunter and the Court of Appeal in ex 
parte Watson interpreted the amplest manner in which one can now exercise one’s 
rights over land even which one owns as subject to determination by the state that 
that exercise will increase the social welfare function as the state determines it. To 
seek to extend the use of such rights does not address the pressing issue, which is 
the removal of the unacceptable contingency of those rights. But equally, to 
respond to this that one should have ‘private property’ or a market as something 
which is absolute because it is distinct from state regulation is absurd.!!6 Private 
property and the market can rest only on the foundation of shared normative 
commitment to private property which, in all societies with a legal system, is 
underwritten by the state.!!7 If we now wish to use the law of private nuisance to 
govern at least some environmental harms, we must come to terms with the 
paradox that has debilitated classical liberalism and recognise that without 
extensive state support no appropriate market can be created.!!8 This is to say that 
the market will itself be a regulatory mechanism backed by the state, but an 
alternative to governance by administrative hierarchy. Eschewing collective 
determination of social welfare in circumstances when such determination is more 
than normally unreliable, such a market would replace it with the encouragement 
of citizens’ disaggregated determination of their own welfare. For this to work, 
private nuisance will have to be a structure of bright-line rights which are alienable 
only by those to whom they are granted only on the terms they decide. In its 
transcendence of the redundant private/public and market/state dichotomies, it will, 
in fact, not be very much like what now passes for private nuisance at all. 





111 M. Radin, Reinterpreting Property (Chicago. University of Chicago Press, 1993) 11-18. 

112 J. Waldron, The Right to Private Property (Oxford: Clarendon Press, 1988) 51. cf W. B. Gallic, 
‘Essentially Contested Concepts’ (1955-56) 56 Proceedings of the Aristotelian Society 167. 

113 n 8 above, 608 

114 Wightman n 26 above, 879. 

115 F. H. Newark, ‘The Boundaries of Nuisance’ (1949) 65 LQR 480, 488-489 cf F. H. Newark ‘Non 
natural Use’ and Rylands v Fletcher (1961) 24 MLR 557. 

116 The argument I am trying to make about the political or social constitution of the domain of pnvate 
Property, as opposed to an absolute notion of pnvate property, has recently been conducted very 
persuasively in C Rotherham, ‘Conceptions of Property in Common Law Discourse’ (1998) 18 Legal 
Studies 41 

117 H. L. A. Hart, The Concept of a Legal System, 2nd edn (Oxford: Clarendon Press, 1994) ch 5, s 3 

118 C. Sunstein, Free Markets and Social Justice (New York: Oxford University Press, 1997) 384. 
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Judicial Representations of Scientific Evidence 
Gary Edmond* 


A critical examination of the way that courts handle scientific expert evidence 
reveals inconsistency in strategies for validating and legitimating the weight 
attached to it. This inconsistency is rooted in perceptions of the nature of 
scientific knowledge. The essay considers the implications of this analysis for the 
Woolf reforms of civil procedure with respect to expert evidence. 


This article examines some of the ways in which judges conceptualise and 
represent scientific evidence in their administration of trials and rationalisation of 
decision making in a number of common law jurisdictions. The most obvious 
feature of the following discussion is that the images and conceptualisations of 
Science, invoked by judges, are not consistent, nor consistently applied.! Judges, 
even those from the same jurisdiction, explain their orientations to particular 
scientific evidence, techniques and scientists in ways which can be difficult to 
reconcile with other decisions — even decisions examining similar techniques and 
evidence. Traditionally most commentators and judges have sought to rationalise 
or systematise judicial approaches to expert evidence, by drawing upon pervasive 
ideals associated with Science. In contrast, I have deliberately attempted to 
accentuate the appearance of inconsistency by juxtaposing different approaches to, 
and explanations of, scientific evidence from a number of common law 
jurisdictions, including evidence from both criminal and civil justice systems. 
This article represents an attempt to illustrate some of the limits to prevalent 
doctrinal efforts aimed at rationalising judicial approaches to scientific evidence. 
In undertaking this project I hope to problematise the pervasive use of ideal 
representations of Science as prescriptive guides to judicial decision making. 
Focusing upon a number of examples, the flexibility and inconsistency involved in 
the judicial construction of Science should become more conspicuous.” 

In contrast to conventional approaches to scientific evidence,? which often locate 
so-called law-science ‘problems’ in the failure of lawyers and judges (and jurors) 
* Faculty of Law, Umversity of Adelaide, 5005, Australia. 


I thank David Mercer, Rodenck Munday, Frank Bleckman and Mon-Han Tsai for commenting on an 
earlier draft. 


1 I prefer to use the sciences, ın contrast to Science, to reinforce the diversity of fields, pursuits and 
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designed to legitimate the extrapolation of method(s), mstitutional commitments and a normative 
ethos It should be acknowledged that ‘judicial,’ ‘scientific’ and ‘public’ are also susceptible to 
problematisation. A similar conceit could be, and has been made toward Law. In focusing primarily 
upon the use of scientific evidence this paper implicitly contributes to those cntques 

I have assumed that if the sciences really were predicated upon a few universal assumptions and 
approaches then these might be ascertained — or at least be ascertainable — regardless of the specific 
jurisdictional approach to scientific evidence. If there really were an essence or umfying strand to 
Science, then presumably it would not matter whether different jurisdictions placed emphasis on 
falsificatonism (Daubert) or some other indicator such as general acceptance (Frye) or the 
recognition of a ‘field’ or ‘community’. The jurisdictional approaches should converge Unless, of 
course, these failed to ilhumunate the essence(s). 
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to achieve a sufficiently competent understanding of scientific knowledge, practice 
and technique (‘scientific literacy’) — which may well be true in individual cases — 
it is my contention that the sciences do not conform to the mythological and 
normative images which judges and others utilising their epistemic and, indirectly, 
legitimatory capital regularly convey. This discrepancy or displacement from the 
ideals makes the application of normative standards more difficult and erratic than 
might be anticipated if Science really were homogenous, objective, method driven 
and determined solely by evidence derived from a natural world. 

Instead, it is my contention that courts are often actively and constructively 
implicated in negotiating, recognising and determining the legitimacy, social 
relevancy and meaning of scientific knowledges in legal settings.* The sciences do 
not have a corporate personality, despite the ongoing attempts by Science 
popularisers, courts, scientists and the media — who all regularly contribute to 
myths and ideals which reinforce universalist pretensions — to suggest one. By 
invoking ideal images of Science to ‘police’ the admissibility of scientific 
evidence, the legal system provides an important site for legitimatory 
reinforcement. Decisions utilising concepts such as ‘bad’ or ‘junk’ Science, 
‘proper’ use of method, ‘appropriate’ scientific attitude or knowledge generated 
away from the shadow of litigation all reinforce pervasive idealised visions of 
legitimate scientific activity.§ 

Whilst the following examples might not convince readers of the benefits of a 
more sociological approach to the modern sciences and the (mutually constituting) 
interactions of Law and Science, it should make them less complacent about the 
way that scientific evidence is discussed and represented in legal contexts. One 
option is to reform current judicial practices so that they more clearly conform to 
the essential criteria, normative institutional commitments and ethos underlying 
Science and its social success. Whilst this would allegedly enhance the reliability 
of verdicts, it is antithetical to the approach adopted in this article. In order to 
illustrate this contention there is some discussion of the recent Woolf proposals and 
reforms to the rules of civil procedure. Alternatively, we can begin to 
Teconceptualise our understanding of the sciences and the manner in which legal 
Systems appropriate and legitimise expertise. Both approaches raise many 
obstacles. 


International Law 123; Note, ‘Confronting the New Challenges of Scientific Evidence’ (1995) 108 
Harvard Law Review 1481; S. Goldberg, Culture Clash: Law and Science in America (New York: 


and the Federal Courts (Cambridge: MIT Press, 1997). In relation to evidence more generally, 
compare: W. Twining, Rethinking Evidence: Exploratory Essays (Oxford: Basil Blackwell, 1990) and 
D. Nicolson, ‘Truth, Reason and Justice: Epistemology and Politics in Evidence Discourse’ (1994) 
MLR 726. 


4 S. Jasanoff, ‘Beyond Epistemology: Relativigm and Engagement in the Politics of Science’ (1996) 26 
Social Studies of Science 393; M. Lynch and S. Jasanoff (eds) ‘Contested Identities: Science, law and 
forensic practice’ (1998) 28 Social Studies of Science 675; G. Edmond, ‘Azaria’s Accessones: The 
social (legal-scientific) construction of guilt and mnocence’ (1998) 22 Melbourne University Law 


5 B. Wynne, ‘Establishing the Rules of Law’ in R Smith and B. Wynne (eds), Expert Evidence. 
Interpreting Science in the Law (London, Routledge, 1989), M. King and F. Kaganas, ‘The Risk and 
Dangers of Experts in Court’ in H. Reece (ed), Law and Science (Oxford, OUP, 1998). 

6 See G. Edmond and D. Mercer, “Trashing “junk” science’ (1998) Stanford Technology Law Review 
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The scientific method 


The obvious place to begin a discussion of judicial approaches to Science is with a 
brief examination of the uses of ‘scientific method’. Numerous legal and scientific 
commentators have celebrated the importance and centrality of a prescriptive, 
efficacious and transferable scientific method underlying the triumphal rise and 
progress associated with Science.’ The power of the scientific method — I acknowl- 
edge that some commentators and judges employ the plural, methods (not that this 
resolves the problem of which method(s)) — is seen to lie in an approach to the natural 
world capable of expunging the social commitments and values of investigators.’ 
A recent bigh point in the judicial celebration of method was the promotion of 
falsificationism by the US Supreme Court in their Daubert v Merrell Dow 
Pharmaceuticals, Inc judgment. Citing the philosophers Popper and Hempel, 
Blackmun J explained: 
Ordinarily, a key question to be answered in determining whether a theory or technique is 
scientific knowledge that will assist the trier of fact will be whether it can be (and has been) 
tested. ‘Scientific methodology today is based on generating hypotheses and testing them to 
see if they can be falsified; indeed, this methodology is what distinguishes science from 
other fields of human inquiry ’? 
Given the level of abstraction it might not be surprising to find that Chief Justice 
Rehnquist voiced dissent, in terms which questioned the utility and application of 
such method doctrines, especially in the guise of falsification. 1° 
In practice, few judgments have offered a sustained review of Daubert’s terse 
references to the scientific method. On remand, the Ninth Circuit made the 
following observation about scientific method, which might explain their use of 
other criteria to evaluate the scientific evidence: ‘As the record in this case 
illustrates, scientists often have vigorous and sincere disagreements as to what 
research methodology is proper for the existence of a “fact,” and whether 
information derived by a particular method can tell us anything useful about the 
subject under study.’!! In Daubert, the Supreme Court proposed scientific method, 
in the guise of falsification (as testing) as the central consideration in the 
admissibility and assessment of scientific evidence. Subsequently, the Ninth 
Circuit Court of Appeals revealed a somewhat different approach to Scientific 





7 Some examples include: S. Mason, A History of the Sciences (New York, Collier MacMillan, 1962); R. 
Harré, The Method of Science (London, Wykeham, 1970); F. Ayala and B. Black, ‘Science and the 
Courts’ (May—June 1993) 81 American Scientist 230, 234: J. Bourke, ‘Misapplied Science. Unreliabihty 
m Scientific Test Evidence’ (1993) 10 Australan Bar Review 183, 192; A. Roisman, ‘Conflict 
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S Schaffer (eds), The Uses of Experiment (Cambridge: CUP, 1989). 

9 Daubert v Merrell Dow Pharmaceuticals Inc 113 S Ct 2786, 2795-97 (1993). See G. Edmond and D. 
Mercer, ‘Keeping ‘Junk’ History, Philosophy and Sociology of Science out of the Courtroom: 
Problems with the reception of Daubert v Merrell Dow Pharmaceuticals Inc’ (1997) 20 University of 
New South Wales Law Journal 48 

10 n 9 above, 2799-2800 (1993). 

11 Daubert v Merrell Dow Pharmaceuticals, Inc 43 F.3d 1311, 1316 (9th Cir. 1995). 
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evidence, reflecting its preference for factors such as peer review, publication and 
whether the evidence was designed for use in litigation. The importance of 
selecting and framing these criteria will be seen — in the following sub-sections — to 
be central to their legitimatory role in judicial decision making. 

An example of the idealism associated with the use of method in Daubert is 
provided by the method/conclusion distinction promulgated in the majority 
judgment.'? The implication fostered by the Supreme Court was that the potency of 
the scientific method was sufficient to guarantee reliability, regardless of the 
content of the conclusions. The significance of the ‘conclusions’ was seen to be an 
issue of weight for the fact-finder. In practice, however, this simplistic approach 
has tended to disintegrate. Whilst some courts have endeavoured to faithfully 
endorse the method/conclusion distinction others have adopted divergent 
interpretations. 

The cases of US v Bonds and Hall v Baxter Healthcare Corp are illustrative. In 
US v Bonds the court reproduced much of the original Supreme Court Daubert 
judgment in its consideration of the admissibility of DNA typing evidence: 

the Daubert court has instructed the courts that they are not to be concerned with the 

reliability of the conclusion generated by valid methods, principles and reasoning. Rather, 

they are only to determine whether the principles and methodology underlying the testimony 
itself are valid. 
If the principles, methodology and reasoning are scientifically valid then it follows 
that the inferences, assertions and conclusions derived therefrom are scientifically 
valid as well.!3 This reading led them to endorse the admission of the DNA typing 
evidence. 

In contrast, in the case of Hall v Baxter District Judge Jones referred to Daubert 

but produced an alternative reading of the method/conclusion relationship: 


[t]he Plaintiffs insist that this court must focus solely on the expert’s methodology and may 
not consider the experts’ conclusions in any respect. Certain language in Daubert I can be 
read superficially to support the plaintiffs’ position. The Daubert I court wrote: “The focus 
of course, musi be solely on principles and methodology, not on the conclusions they 
generate.” 


Judge Jones then drew upon case law to distinguish the plaintiffs’ ‘superficial’ 
reading of the Daubert decision. He quoted Judge Becker from Paoli 1:15 ‘[bJut we 
think that this distinction has only limited practical import. When a judge disagrees 
with the conclusions of an expert, it will generally be because he or she thinks that 
there is a mistake at some step in the investigative or reasoning process of that 
expert.’!© Subsequently in the case of General Electric Co. v Joiner the Supreme 
Court tempered its earlier idealism: ‘But conclusions and methodologies are not 
entirely distinct from one another.’ 17 





12 n 9 above, 2797. See also K. Chesebro, ‘Taking Daubert’s “Focus” seriously: The Methodology/ 
Conclusion Distinction’ (1994) 15 Cardozo Law Review 1745. 


conclusions would be considered to be part of the ‘proper’ range of practices, methods and 
associated with the discipline I merely wish to indicate that these i 
becoming the subject of disagreement and negotiation over method. 

14 Hall v Baxter Healthcare Corp 947 F Supp. 1387, 1399, 1411 (D Or 1996) (Italics added). See also 
Claar v Burlington Northern R Co, n 13 above; Hopkins v Dow Corning Corp 33 F 3d 1116, 1124 
(9th Cir 1994); Kannankeril v Termin: Intern, Inc 128 F 3d 802, 807 (3rd Cir 1997). 

15 In re Paoli RR Yard PCB Litigation 35 F 3d 717 at 746 (3rd Cir 1994). See also 743-45. 

16 Hall v Baxter Healthcare Corp, n 14 above. (Italics added), 

17 139 L Ed 2d 508, 519 (1997). 
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Such differences would seem to suggest that judges do not agree about the 
scientific method or its capabilities.!8 Whilst method is often employed as a feature 
of judicial rationalisations this does not mean that it possesses any prescriptive 
relationship to practice or decision making. Method functions as a representational 
device which has been employed by courts in inconsistent ways. Even where there 
is a relatively stabilised consensus, or an established ‘field’ the members of these 
‘communities’ may disagree on a variety of methodological issues ranging from 
the ‘relatively trivial’ to the ‘fundamental’. Indeed, what counts as fundamental or 
trivial depends upon the location and orientation of those embroiled in disputes. 

Mulkay, Pinch and Collins have all suggested that such debates — here identified 
in legal settings — are regular features of controversy in the sciences away from the 
legal system.!9 I would contend that the difficulties associated with attempting to 
apply an abstract method doctrine to specific knowledge claims and practices in 
legal contexts indicates that such a doctrine might not be the guiding force behind 
modern scientific practice, let alone judicial decision making. This might also help 
to explain the extremely limited exposition on the importance and relevance of 
method in particular cases, and why scientists (away from the legal system) can 
become embroiled in professional (micro-cultural) disagreements, if not 
controversies. There is no universal scientific method determining every aspect 
of scientific practice. Universal models, therefore, are not always helpful to judges 
making complex decisions or attempting to choose between different methods. 
This, however, does not mean that jurists will refrain from discussing method, 
because method can operate as a powerful ex post facto legitimation device. 
Method is written into Science (and law) for use in public pronouncements, 
educational contexts and controversy settings. 


Norms of science 


As well as a method, or methods, guiding the practice of modern Science, many 
courts and commentators employ idealised norms of scientific conduct as a means of 
identifying and differentiating ‘proper’ from ‘improper’ scientific knowledge and 
practice. Below I will discuss the development of a category known as ‘science for 
litigation’ which in its purposiveness is seen to extend into illegitimate bounds not 
crossed by the more remote and pristine realm of Science — undertaken independently 
of litigation. But for the moment, I wish to consider the more common formulations 





18 A number of creation science cases have illustrated some of the intractable difficulties in using 
method as a demarcation criteria in the ‘easy’ case of demarcating science from obviously non- 
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surrounding ideals such as objectivity, neutrality, openness, scepticism, communism, 
consistency, confidence, qualifications, authority and so on. 

Probably the most famous formulation of scientific norms was provided by the 
American sociologist Robert K. Merton. Merton offered four institutional 
characteristics which he associated with the success of Science. His categories 
were: universalism, communism, disinterestedness and organised scepticism.”0 
Subsequently, these categories have been supplemented with a variety of 
normative criteria also associated with the success of modern Science. 

A number of commentators, especially sociologists of scientific knowledge have 
been highly critical of Merton’s formulation. In particular, Mulkay has provided a 
powerful critique of the role of norms in the practice of the modern sciences. For 
Mulkay, and Woolgar, norms do not provide an orientation or set of standards upon 
which scientists can mould their conduct.?! Rather, norms are: ‘a complex moral 
language which appears to focus on certain recurrent themes or issues; for instance, 
on procedures, of communication, the place of rationality, the importance of 
impartiality and commitment, and so on.’ Even more problematical, as Mitroff 
ascertained, in practice norms can be and often are ‘breached’. Indeed, there can be 
contextually defensible, even compelling, reasons for doing so. Mitroff described 
these as ‘counter-norms’.? In this way norms might be seen as ideals which are 
open to breach and yet remain central to the representation of Science, especially in 
controversy settings and particularly courts. 

Some examples might assist in explaining these points. Science is conventionally 
portrayed as a community project where findings and results should be open and 
accessible, subject to peer scepticism and able to assist and inform the work of 
others in expected and unexpected capacities. Notwithstanding such idealised 
representations, there can be persuasive reasons for scientists withholding results — 
that is, for not being open and impeaching the communal and sceptical commit- 
ments conventionally associated with Science.24 Some reasons might include: 
concerns that the results (especially if preliminary) were erroneous or in some way 
tainted; promulgating results, even informally, might give assistance to rivals or 
the perceived need to protect the work of research students making important 
contributions to the field. Alternatively, where groups of scientists perceive 
themselves in competition there can be contextually strong incentives — personal, 
cultural, financial, professional — for attaining primacy through presenting or 
publishing papers, even with incomplete, partial or under-theorised results.25 

Whilst the sciences do not appear to be guided, in other than a very general 
manner by such norms, judges have tended to invoke them when attempting to 








20 R Merton, The Sociology of Science: Theoretical and Empirical Investigations (1973) 270-277. 

21 M. Mulkay, ‘Norms and Ideology in Science’ (1976) 15 Social Science Information 637; M. Mulkay, 
‘Interpretation and the Use of Rules: The Case of Norms of Science’ in T Gieryn (ed), Science and 
Social Structure: A Festschrift for Robert K. Merton (New York: New York Academy of Sciences, 
1980) 111; Mulkay n 19 above, 63-73; S. Woolgar, Science: The Very Idea (London. Tavistock, 
1988). 

22 Mulkay, n 21 above, 71 

23 L Mitroff, ‘Norms and Counter-nonms in a Select Group of Apollo Moon Scientists: A Case Study in 
the Ambivalence of Scientists’ (1974) 39 American Sociological Review 579; I. Mitroff, ‘On doing 
Empirical Philosophy of Science: A Case Study in the Social Psychology of Research’ (1974) 4 
Philosophy of the Social Sciences 183. Consider: W. Schmaus, ‘Fraud and the Norms of Science’ 
(1983) 8 Science, Technology & Human Values 12 and H. Zuckerman, ‘Norms and Deviant Behavior 
in Science’ (1984) 9 Science, Technology & Human Values 7. 

24 Linda Chih Lmg Koo v Lam Tai Hing (1993) 23 IPR 607, 614, 616, 624-629. 

25 For an example of some of these ‘breaches’ consider the following accounts by eminent scientists: J. 
Watson, The Double Helix (London: Weidenfeld & Nicholson, 1968); K Mullis, Dancing Naked in 
the Mind Field (New York: Pantheon, 1998). 
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differentiate scientific work in relation to questions of admissibility and to 
rationalise decision making. In this way norms, or the scientific ethos, have become 
a common feature of legal judgments. Judges tend to employ norms in a manner 
similar to those employed by the scientists in Mitroff’s study; judges use norms 
inconsistently. Usually this inconsistency can be understood by the particular 
context and (presumably) by the particular outcome which a judge desires. 

There are numerous examples of the use of scientific norms in judicial decision 
making.” I intend to consider a few examples of the ideal-type formulation which 
reinforce, with method, the special character of Science, and to examine the way 
such norms can be flexibly employed by judges to interpret the same (or similar) 
evidence in divergent ways. The following examples suggest that norms might be 
more important in representing Science and scientific practice than in undertaking 
it, but this is not to say that scientists do not have a commitment to these lofty 
ideals and often strive to achieve their — as we can see — under-determined 
standards.” It might be added that judges have also developed, and appropriated, 
similar norms to account for their own activities. 

In The Ikarian Reefer, an English case considering whether the grounding, 
burning and sinking of an insured ship was deliberate, experts from a variety of 
fields testified for the owners and the insurers. In setting out reasons for his 
decision Justice Cresswell provided a list of ‘duties and responsibilities of expert 
witnesses’. Without producing the list in full, two of the seven duties included: 


2. An expert witness should provide independent assistance to the Court by way of objective 

unbiased opinion in relation to matters within his expertise. An expert witness in the High 

Court should never assume the role of an advocate. ... 

4. An expert witness should make it clear when a particular question or issue falls outside his 

experience. 
When expressed abstractly these ideals of objective, unbiased and constrained 
expertise are standards which we might find intuitively appealing. However, such 
formulations can be rendered less ‘tidy’ when they are applied in agonistic contexts, 
such as litigation. Two examples will provide some indication of these difficulties. 

First, when Cresswell J was evaluating the testimony of a metallurgist he noted: 
‘Mr. John Deegan (metallurgist) has had very considerable experience ... I was 
concerned about Mr. Deegan’s change of view as to the probable initiation region 
of the fracture path in the valve.’ Whereas Cresswell J was critical of Deegan’s 
inconsistency — raising it as an issue to differentiate between experts — on review 
the Court of Appeal described Deegan as: ‘a highly experienced and reputable 
metallurgist; there is nothing we have been shown in his evidence to suggest that 
he was biased or partisan, inflexible, or unwilling to make concessions if they were 
called for.’3° Further, in relation to consistency, Stuart-Smith LJ explained: ‘In this 


26 US v Baller 519 F 2d 463, 466-467 (4th Cir 1975); Tran (1990) 50 A Crim R 233, 237, 239; Hall v 
Baxter Healthcare Corp, n 14 above; Rosen v Ciba-Geigy Corp 78 F 3d 316, 318-319 (7th Cir 1996); 
Braun v Lorillard Inc 84 F 3d 230, 233-236 (7th Car 1996) 

27 H. Collins and T. Pinch, Frames of Meaning: The Social Construction of Extraordinary Science 
(London: Routledge & Kegan Paul, 1982); N. Gilbert and M. Mulkay, Opening Pandora’s Bax: A 
Sociological Analysis of Scientists’ Discourse (Cambndge: CUP, 1984). 

28 National Justice Compania Naviera SA v Prudential Assurance Co Ltd [1993] 2 Lloyd's Law Reports 
68, 81-82 (Cresswell J) (hereafter Ikarian Reefer I) (Italics added). On appeal National Justice 
Compania Naviera SA v Prudential Assurance Co Ltd [1995] 1 Lloyd’s Law Reparts (CA) 455 at 496 
(Stuart-Smith LJ) (hereafter Ikarian Reefer IT). See also Clough v Tameside & Glossop Health 
Authority [1998] 1 WLR 1478, 1484-1485. 

29 Ikarian Reefer I, n 28 above, 105. (Italics added). 

30 Ikarian Reefer IT, n 28 above, 455, 497 (Stuart-Smith LJ) (Italics added). See also Carroll (1985) 19 
A Com R 410, 417. 
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type of case it is almost inevitable, and is certainly a common experience so far as 
members of this Court are concerned, that experts will change or modify their 
views in the light of the opinion of opposing experts and cross-examination.’3! 

Second, in a number of instances Cresswell J made direct reference to experts 
giving testimony in areas which he suggests were strictly beyond their expertise. 
‘Dr. Taylor was careful to point out that he was simply a fire expert and not an 
expert in vibration, metallurgy, stress analysis, fracture mechanics or naval 
architecture. ... Dr. Taylor agreed when giving evidence that the words ‘‘fatigue 
failure is very improbable” should not have appeared in the second report because 
he was not qualified to propound on that.’32 And, ‘Mr. Brian Corlett (naval 
architect) was an articulate witness but I felt at times that he was inclined to 
express opinions beyond his area of expertise.’33 The Court of Appeal responded in 
the following way: 


[a]t p. 81 of his judgment the Judge [Cresswell] gave an admirable resume of the duties and 
responsibilities of expert witnesses. We would have no hesitation in endorsing it. We would, 
however, add one word of caution in relation to par. 4: ‘‘that an expert should make it clear 
when a particular question or issue falls outside his expertise’. 

It is evident that in this case the judge was concerned to confine each expert to 
his area of expertise; but it is not always possible to do so and where the subject of 
inquiry is fire, an experienced fire expert, when he is assessing the significance of 
certain evidence, must be entitled to weigh the probabilities and this may involve 
making use of the skills of other experts or drawing on his general mechanical or 
chemical knowledge.* The differences between the two courts illustrate how 
employing the norms and criteria set out by Cresswell J can be more ambiguous 
than it might initially appear. In the first case, Cresswell J uses the change in 
opinion as a negative, prejudicial, feature of Deegan’s evidence. On this model, 
Deegan’s inconsistency suggests that he held at least one inappropriate orientation, 
possibly caused by an inability to gather all the appropriate facts or failure to 
ascertain their significance and, in response, not appropriately qualifying his initial 
position. These are features of a dogmatic and conclusive approach to evidence. In 
contrast, the Court of Appeal implicitly emphasised the open-ended and non- 
dogmatic nature of expertise. Here, inconsistency was used to defend an 
appropriate and flexible approach to changing evidence and information.*5 In the 
second example, Cresswell J drew upon boundaries between different professional 
activities. Crossing the boundaries could be used as a resource to render 
subsequent knowledge claims illegitimate.37 On appeal, the rigid boundary 
demarcation enlisted by Cresswell J was weakened. In both examples, either 
approach could be used to strengthen or weaken the claims and approaches of 








31 Ikarian Reefer IT, n 28 above, 455, 497 (Stuart-Smith LJ). (Italics added). 

32 Ikarian Reefer I, 111. (Italics added). 

33 tbid, 104. (Italics added). 

34 Ikarian Reefer II, n 28 above, 496. (Italics added). 

35 Compare: Daubert y Merrell Dow Pharmaceuticals Inc, n 11 above, 1322: ‘Any such tailoring of the 
experts’ conclusions would, at this stage of the proceedings, fatally undermine any attempt to show 
that these findings were “derived by the scientific method”.’ Davie yv Magistrates of Edinburgh 
(1953) SC 34, 39: “The value of such [expert] evidence depends upon the authority, experience, and 
qualifications of the expert and above all upon the extent to which his evidence carries conviction...’ 
(italics added). 

36 T. Gieryn, ‘Boundary-Work and the Demarcation of Science from Non-Science: Strains and interests 


Setting : 
Merrell Dow Pharmaceuticals, Inc’ (1996) 21 Science, Technology & Human Values 131. 
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particular scientists. Inconsistency and consistency, certainty and uncertainty, and 
professional boundary work could all be presented as part of the proper approach 
and outcome of scientific expertise depending upon the circumstances of the case 
and the manner in which particular expertise was represented by judges. 

Whilst norms and other traits such as demeanour, authority, experience are often 
incorporated into decision making to strengthen the legitimacy of particular types 
of evidence and therefore particular outcomes, norms cannot be seen simply as 
prescriptive nor self-evident in their application, despite that representation by 
judges. As I have attempted to indicate, norms are often used to strengthen or 
weaken particular types of knowledge or authority and this can be undertaken in a 
variety of ways. Depending upon how the norms and traits are framed, ostensibly 
identical knowledge and expertise can be understood differently. 


Science for litigation 


One norm traditionally associated with Scientific pursuits — disinterestedness — has 
recently become more prevalent in judicial assessment and exclusion of scientific 
evidence from legal settings. Increasingly judges have indicated that scientific 
evidence assembled or designed specifically for the purpose of litigation is, on that 
basis, unreliable. This approach is predicated upon a sharp dichotomy between 
Science and society and a more abstracted belief that Science is an activity aspiring 
toward truth in ways which are only occasionally and serendipitously coincidental 
with social and political uses. Both of these assumptions appear to be untenable 
when applied to many areas of contemporary scientific endeavour. Whilst such a 
clear dichotomy might appear more defensible (though no more appropriate) in 
some disciplines such as theoretical physics, elsewhere in the sciences social 
milieu and context would seem to be inextricably intertwined.?8 Two obvious 
examples would be the development of medicines and weapons.” 

Courts in both the US and England have emphasised the importance of adducing 
expert evidence which is not designed or shaped for the contingencies of litigation. 
Taken in its strongest guise this suggests that knowledge exists which is divorced 
from context and/or purpose. The manner in which such knowledge could be 
expressed and its utility when articulated in decision making is far from obvious. 
Could such abstract statements be relevant or render assistance in cases where 
opinions incorporating background assumptions, facts, and interpretations are often 
vital? 

A related feature underlying the use of the category ‘science for litigation’ is a 
belief that Science is neutral and objective. The absence of neutrality, or the 
attribution of its absence can render the conclusions and even the processes 
involved in the production of evidence suspect. As we shall see, the assumptions 
underlying such applications are questionable. Courts seem to have developed a 








38 D Bloor, Knowledge and Social Imagery (London: Routledge & Kegan Paul, 1976); B. Latour and S. 
Woolgar, Laboratory Life (Beverly Hills: Sage, 1979); K. Knorr Cetina and M. Mulkay, Science 
Observed: Perspectives on the Social Study of Science (London Sage, 1983); B. Bames, About 
Science (Oxford: Blackwell, 1985); S. Shapin and S. Schaffer, Leviathan and the Air Pump: Hobbes 
Boyle and the Experimental Life (Princeton: Princeton University Press, 1985); T. Pinch, Confronting 
Nature: The Sociology of Neutrino Detection (Dordrecht: Reidel, 1986); S. Jasanoff, G. Markle, J. 
Petersen and J. Pinch (eds), Handbook of Science and Technology Studies (Beverly Hills: Sage, 1995). 

39 W. Byker, T Hughes and T. Pinch, The Social Construction of Technological Systems: New 
Directions m the Sociology and History of Technology (Cambridge: MIT Press, 1987); D. MacKenzie, 
Inventing : A Historical Sociology of Nuclear Missile Guidance (Cambridge. MIT Press, 

1990); E. Richards, Vitamin C and Cancer: Medicme or Politics (London: MacMillan, 1991). 
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strong and weak version of the ‘science for litigation’ formulation which routinely 
disadvantages plaintiffs. The strong version targets evidence produced specifically 
for use in litigation. It appears that studies and evidence designed for use in 
specific litigation, which are effectively mandated under jurisdictional require- 
ments pertaining to relevance and sufficiency, might be seen as contaminated or 
suspect and able to be excluded or granted little weight on those very grounds. This 
might seem surprising given the need for some plaintiffs to support their claims 
with scientific expertise. In contrast, the weaker version quarantines scientific 
evidence which is part of some routinised (allegedly or predominantly) non- 
litigation orientation from the imputation or the possibility of bias. Judges often 
ascribe the pejorative description ‘science for litigation’ without explaining how 
the appearance of alignments interests or financial motivations actually com- 
promise the evidence. Here, the ability of the scientific method(s) to expunge 
personal and social influences is absent. The label ‘science for litigation’ is a 
relatively easy means of excluding ‘controversial’ evidence. The category 
conforms to and reinforces prevalent ideals about the disinterestedness of Science. 
A supplementary concern which might further complicate the ‘science for 
litigation’ approach is the recognition that even where Science is undertaken 
completely divorced from legal settings, evidence must still be extracted and 
presented in ways suited to the resolution of the issues at hand. The extent to which 
studies or conclusions are tailored to the exigencies of litigation, even where they 
have supposedly not been produced for litigation, and the manner in which studies 
and results are employed in litigation function only to blur the lines surrounding 
the ‘science for litigation’ category. The question of whether Science is com- 
promised by such processes as extraction and simplification, and the legitimacy of 
particular emphases and omissions has received no judicial elaboration.*° 
Drawing upon the image of scientific knowledge existing separate from, yet 
informing society, American and English judges have expressed concern at the 
admission of scientific evidence produced for use in litigation. Plaintiffs, lacking 
the resources and the foresight to undertake studies which could be understood as 
‘neutral’ in the same ‘weak’ capacity as manufacturers’ studies, have been most 
vulnerable to these approaches.*! The US Ninth Circuit seems to have provided the 
most prominent example of this practice. 
One very significant fact to be considered is whether the experts are proposing to testify about 
matters growing naturally and directly out of research they have conducted independent of 
litigation, or whether they have developed their opinions expressly for the purposes of testifying. 
That an expert testifies for money does not necessarily cast doubt on the reliability of his 
testimony, as few experts appear in court merely as an eleemosynary gesture. But in determining 
whether proposed expert testimony amounts to good science, we may not ignore the fact that a 
scientist's normal workplace is the lab or the field, not the courtroom or the lawyer’s office.42 





40 J. Ravetz, Scientific Knowledge and its Social Problems (Oxford. OUP, 1971); S. Hilgartner, “The 
Dominant View of Popularisation: Conceptual Problems, Political Uses’ (1990) 20 Social Studies of 
Science 519; S. Starr, ‘Simplification in Scientific Work’ An Example from Neuroscience Research’ 
(1983) 13 Social Studies of Science 205, T. Shinn and R. Whitley (eds), Expository Science: Forms and 
Functions of Popularisation (Dordrecht, Reidel, 1985); G Edmond, ‘The Next Step or Moonwalking? 
Expert Evidence, the Public Understanding of Science and the Case Against Imwinkelried’s Didactic 
Trial Procedures’ (1998) 2 International Journal of Evidence and Proof 13, 27-28. 

41 But there have been exceptions: Rizzo v Corning Inc 105 F 3d 338, 340, 342 (7th Cir 1997); Stagl v 
Delta Air Lines, Inc 117 F 3d 76, 81 (2nd Cir 1997). 

42 Daubert v Merrell Dow Pharmaceuticals Inc, n 11 above, 1317. Other examples include: In re Air 
Crash Disaster at New Orleans, LA 795 F 2d 1230, 1234 (Sth Cir 1986); In re Paoli RR Yard PCB 
Litigation 35 F 3d 717, 762 (3rd Cır 1994); Hose v Chicago Northwestern Transp Co 70 F 3d 968, 
973 (8th Cir 1995). 
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Similar sentiments were expressed in the English case of Whitehouse v Jordan: 

‘[w]hile some degree of consultation between experts and legal advisers is entirely 
proper, it is necessary that expert evidence presented to the court should be, and 
should be seen to be, the independent product of the expert uninfluenced as to form 
or content by the exigencies of litigation.’43 

By endorsing the ‘science for litigation’ category and applying it asymmetrically 
to plaintiffs and defendants, judges have effectively privileged the position of civil 
defendants. This approach implies that large organisations like pharmaceutical 
companies are oblivious to the potential legal ramifications of their products and 
their in-house research, including the potential for consumer belief (however 
reasonable) that some pharmaceuticals produce ‘illness’. 

Significantly, concerns about plaintiffs’ expert evidence have not been applied to 
state forensic science services. In a footnote to the paragraph from the Daubert 
judgment cited above, the Ninth Circuit Court of Appeals explained that: 

[t]here are, of course, exceptions. Fingerprint analysis, voice recognition, DNA 

fingerprinting and a variety of other scientific endeavours closely tied to law enforcement 

may indeed have the courtroom as a principal theatre of operations ... As to such 


disciplines, the fact that the expert has developed an expertise principally for purposes of 
litigation will obviously not be a substantial consideration.*5 


Such exceptions appear to contradict the strong expression of concern regarding 
problems with scientific evidence produced for litigation. Are the directed and 
purposive investigations of forensic scientists and police technicians neutralised by 
some unknown factors, by controls and standardisation of practices or even a 
scientific method? If so, what are these practices and why can they not be applied 
by plaintiff experts to ‘redeem’ their evidence? 

Such approaches privilege and shelter, without any compelling justification, the 
institutional commitments and prejudices of state sanctioned scientists, or the 
scientific evidence of defendants in civil litigation. Typically, state Science is 
represented as neutral and disinterested. Yet there have been many examples 
across jurisdictions where government claims based on scientific advice have been 
questionable, misleading or wrong. Consider the public debates which surrounded 
‘Mad Cow’ disease (BSE), Three Mile Island, Love Canal, the impact of 
Chernobyl, the Birmingham Six, OJ Simpson and so on.“ 








43 Whitehouse v Jordan [1981] 1 WLR 246, 256-257; Whitehouse v Jordan [1980] 1 All ER 650, 655 
(CA). See also Ikarian Reefer I, n 28 above, 81-82; Ikarian Reefer II, n 28 above, 496; Turpin v 
Merrell Dow Pharmaceuticals, Inc 959 F 2d 1349, 1352 (6th Cir 1992): ‘expert witnesses are not 

always unbiased scientists. They are paid by one side for their tesumony’. 

44 Compare: J. Abraham, ‘Distributing the Benefit of the Doubt: Scientists, Regulators, and Drug Safety’ 
(1994) 19 Science, Technology & Human Values 493; J. Abraham and J. Sheppard, “Democracy, 
Technocracy, and the Secret State of Medicines Control: Expert and Nonexpert Perspectives’ ore 
22 Science, Technology, and Human Values 139 

45 Daubert v Merrell Dow Pharmaceuticals Inc, n 11 above, 1317 n 5. 

46 Consider: J. Holder and S. Elworthy, ‘The BSE Crisis: a Study of the Precautionary Principle and the 
Politics of Science and Law’ in H Reece (ed), Law and Science (Oxford: OUP, 1998); S. Jasanoff, 
Science at the Bar: Law, Science and Technology in America (Cambridge. Harvard University Press, 
1995); B. Wynne, Rationality and Ritual: The Windscale Inquiry and Nuclear Decisions m Britain 
(Chalfont St Giles: British Society for the History of Science, 1982); A Irwin, Citizen Science: A 
Study of People, Expertise and Sustainable Development (London: Routledge, 1996); D. Hunt, OJ. 
Sunpson: Facts and Fictions (Cambridge: CUP, 1999) 
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A scientific community? General acceptance and the field of 
expertise 
Even after Daubert, and possibly more intensively, all common law jurisdictions 
retain some recognition of a ‘field of expertise’ in their admissibility criteria.“ Given 
the many difficulties attending the use of method, and to a lesser extent norms, it is 
probably not surprising that general acceptance, field of expertise, publication and 
peer review and ‘science for litigation’ have become important criteria in judicial 
rationalisations of decision making pertaining to scientific evidence. Judges, 
especially those faced with ‘novel’ evidence, are still faced with decisions about 
whether to admit evidence which might not have been previously admitted in the 
jurisdiction. In such cases recognition of a field,** or a relevant scientific community 
and degrees of acceptance can all become important criteria for determining and 
legitimating judicial decision making.“ Whilst general acceptance remains an 
important concept in US evidence law, in Australia and England there has been a 
willingness to admit evidence purportedly accepted by a minority in a field. 
There seems to be little concern or consensus among judges about the meaning 
of the term ‘scientific community’. Do they mean all scientists, only the scientists 
in a specified field or discipline or smaller sub-section of ‘relevant’ scientists? Is 
there a community in any of these senses? One of the features of the modern 
sciences is that it has become increasingly difficult to find shared assumptions and 
approaches which accurately or meaningfully characterise the activities of 
scientists involved in its many disparate activities.5! This was an important 
consideration underlying the earlier discussion of method. What relationship an 
abstract notion of scientific method has in common for a theoretical physicist, 
analytical chemist, epidemiologist and forensic psychiatrist is far from obvious. In 
many ways it no longer makes sense to categorise the practices we associate with 
Science under one simple rubric.** This may cause problems in the way judges 
employ the term ‘scientific community’. Many judges continue to use phrases such 
as ‘scientific community’ or ‘relevant scientific community’ non-reflexively, as if 
there was something approximating universal support among scientists for 
particular interpretations. 


47 Even ‘general acceptance’ requires a field of expertise or knowledge 

48 R v Stockwell (1993) 97 Cr App R 260; Clark v Ryan (1960) 103 CLR 486; Casley-Smith v FS Evans 
& Sons Pty Ltd (No 1) (1988) 49 SASR 314; Jenkins v United States 307 F.2d. 637, 643, 650-652 
(1962). The last three cases provide detailed discussion on the qualifications and required 
to enable the provision of expert opinion evidence — in addition to the use of specific ‘fields’. 
Qualification and experience are open to mmilar discretionary readings as ‘fields’ and ‘communities’ 

49 Jarrett (1994) 73 A Crim R 160, 176, 189; US v Bonds, n 13 above: ‘the pertinent scientific 
community’, ‘the general scientific commmmity’ and ‘the scientific commumity’; Lewis (1987) 29 A 
Crim R 267, 273; R v Mohan [1994] 2 SCR 9, 37: ‘Has the scientific community developed a 
standard profile for the offender who commits this type of crime?’ 

50 R v Gilmore [1977] 2 NSWLR 935, 939-941; Carroll (1985) 19 A Cum R 410; R v Lewis (1987) 29 
A Crim R 267, 269; Runjanjic and Kontinen v The Queen (1991) 56 SASR 114, 119; R v Rose (1993) 
69 A Crm R 1, 9; R v J (1994) 75 A Crim R 522, 535-536; R v Jarrett (1994) 62 SASR 443; 
Maynard v West Midlands Regional Health Authority [1984] 1 WLR 634, 639; Bolitho v City and 
Hackney Health Authority [1998] AC 232, 238-239, 241-242. 

51 K Knorr Cetna, Epistemic Cultures. How the Science Make Knowledge (Cambridge: Harvard 
University Press, 1999). 

52 An example of this is the division of science generally and specifically in the following extract. R v 
Percerep [1993] 2 VR 109, 114: ‘nor was there any challenge to the witnesses’ general scientific 
expertise or their expertise in the fields of statistics and population genctics as to which they had 
given some evidence.’ Compare the example provided in Lucas (1991) 55 A Crim R 361 where 
Hampel J excluded the DNA typing evidence of a biochemist and a molecular biologist because they 
were not expert statisticians or population geneticists. : 
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When considering the admissibility of evidence based on a readily identifiable 
and fairly consensual domain of practice questions or disagreements may be 
relatively easy to resolve. Occasionally they can become more complicated. Judges 
can always influence such decisions by a range of factors, both legal and non-legal, 
which include their ability to determine the relevant disciplines and sub-disciplines 
as well as make rulings on the extent of commitment and adherence to particular 
perspectives within the appropriate communities.*? 

Despite the apparent shift in the (US federal) admission standards after Daubert, 
the concept of ‘general acceptance’ has maintained a central position in US 
evidentiary discourse.*4 One of the reasons influencing this retention has been a 
tendency to correlate or combine some of the different factors provided by the 
Daubert formulation. This has enabled courts to make assertions such as: ‘We note 
that the first two — can it be or has it been tested? and has it been peer reviewed? — 
are integral to the former general acceptance analysis ...’°> Difficulties in the 
application of philosophical formulations of method to particular sciences have led 
judges to employ professional recognition and/or normative institutional 
commitments as the appropriate standards. By examining two criminal cases, 
one from England and one from Australia, the flexible and intertwined manner in 
which judges employ the notion of fields of expertise, scientific communities and 
methods will hopefully become clearer. Both of the cases deal with ‘fields’ which 
were recognised by the courts. However the courts arrived at different conclusions 
in relation to the admissibility of the evidence. 

The first case, Carroll, concerned the appeal of a man convicted of murdering 
an infant largely on the basis of odontological evidence. At trial the judge admitted 
the expert evidence, but this was reversed on appeal. The appellate judges accepted 
that odontology was a ‘field of expertise’ within the meaning of Australian (here 
Queensland) law: ‘The evidence clearly established that the study of the 
characteristics of human bite marks and consequent identification of persons 
responsible for such marks, fall within a field of expertise, and the witnesses called 
for the Crown (no expert was called for the defence) are all experts in that field.’ 
But the odontological evidence that bruise marks on the deceased child’s leg were 

by the teeth of the accused were deemed inadmissible because of division 
in ‘the field’: ‘Each of these gentlemen [the three odontologists] maintained that 
the validity of identification by reference only to bruise marks, but from their 
evidence it is clear that experts in this field are a long way from unanimity on this 
point.’*” Inconsistencies in evidence and division in the field led to the exclusion of 
the odontological evidence and the quashing of the conviction. ‘Field’ is reified 


53ıFor some discussion of the diversity surrounding the use of the Frye standard consider P. Giannelli, 
‘The Admissibility of Novel Scientific Evidence: Frye v United States, a Half-Century Later’ (1980) 
80 Columbia Law Review 1197; M. McConmick, ‘Scientific Evidence: Defining a New Approach to 
Admissibility’ (1982) 67 Iowa Law Review 879 

54 This was recognised in Daubert and more explicitly ın Kumho Tire Co v Kumho 143 L Ed 2d 238, 
252 (1999). Both judgments retain a role for inquiries into the field. Some type of ‘acceptance’ 1s 

because there are no universal standards. In Kumho, the application of the relevant criteria 
was left to the discretion of the trial judge, with little guidance as to their suitability: ‘a tral court 
should consider the specific factors identified in Daubert where they are reasonable measures of the 
reliability of expert testimony.’ (Italics added) 

55 US v Bonds, n 13 above. In describing the importance of method from Daubert, Canby CJ reverted to 
a version of the Frye formulation. Daubert is cated for the proposition’ ‘use of generally accepted 
methods [are] one indication of reliability.’ Consider also Claar v Burlington Northern R Co, n 14 
above; Ame Intern Adjustment Co v Galvin 86 F 3d 1455, 1465 (7th Cir 1996); Cummins v Lyle 
Industries 93 F\3d 362, 370 (7th Cir 1996); US v Sinskey 119 F 3d 712, 717 (8th Cir 1997). 

56 Carroll (1985) 19 A Crim R 410. 

57 ibid 413-414. 
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enabling the suggestion of a derogation from a consensual position, thereby 
legitimating the exclusion. 

In the case of R v Robb,*8 the English Court of Appeal arrived at a very different 
conclusion in relation to the admissibility of phonetic evidence. Robb was convicted 
of kidnapping and attempted extortion. The evidence at trial included the testimony 
of a phonetician: “The issue in this part of the appeal concerns voice identification 
and it is common ground that voice identification is an expert field, that is, a field in 
which evidence of opinion may be given by appropriately qualified witnesses.’>° 
Like the main prosecution odontologist in Carroll, the phonetician in Robb was 
highly qualified and associated with an internationally prestigious university. In 
Robb, however, the expert had been using techniques which were not accepted by a 
majority of practitioners in the field: ‘The great weight of informed opinion, 
including the world leaders in the field, was to the effect that auditory techniques 
[used by the expert] unless supplemented and verified by acoustic analysis [which 
they were not] were an unreliable basis of speaker identification.’™ In this case, the 
absence of such supplementation did not prevent the English Court of Appeal from 
upholding the admission of the evidence. They explained that ‘Dr. Baldwin was led 
by his experience and training to believe that his conclusions were reliable’ and that 
‘the appellant had ample opportunity to meet and rebut Dr. Baldwin’s evidence, if he 
could.’ The failure to demonstrate that Dr. Baldwin was ‘wrong’ was portrayed as 
the relevant consideration, whereas in Carroll, it was the court’s assessment which 
explained the decision to exclude the admission of the odontological evidence. 

This example illustrates how judges manipulate evidentiary standards and 
categories to legitimate decision making. This is because there are no consistently 
applied means for determining the degree of acceptance of a proposition in any field 
and, further, whether ‘fields’ actually exist in any coherent form.S! In Robb, 
qualifications and experience drawn from a particular field were sufficient to enable 
the expert to testify, even against the supposedly great weight of opinion in that 
field. Alternatively, in Carroll qualifications and substantial experience were 
insufficient, because an aspect of the field was portrayed as subject to disagreement. 


Publication and peer review 


Courts in the US have increasingly resorted to the collocation ‘publication and peer 
review’ as an apparently self-evident justification for their decision to exclude 
evidence as unreliable or to explain the decision at the conclusion of a trial or 
appeal.® The actual impact of publication and peer review on scientific knowledge 
claims is rarely addressed, but it would appear that they function (in judgments) as 
legitimatory mechanisms, creating a presumption in favour of reliability. 


58 (1991) 93 Cr App R 161. 

59 ibid at 165. 

60 ibid. 

61 Another example, from the US, illustrates how notions of ‘fields’ and ‘expertise’ can be ngidly 
applied to the disadvantage of particular partes. In litigation over PCB contamination the defendant 
corporations indicated that the plaintiffs could not rely on a number of experts with some expertise m 
the areas claimed to be relevant, but rather contended that the plaintiffs needed to produce experts in 
relation to almost every alleged causal association. This was rejected by the appellate court but ıt 
provides further indication of the flexibility and susceptibility to manipulation of these categories: In 
re Paoli RR Yard PCB Litigation, n 15 above. 

62 Brock v Merrell Dow Pharmaceuticals, Inc 884 F 2d 167 at 169 (5th Cir 1989): ‘Indeed, we ought to 
be wary of opinions of scientists expreased in court free of their traditional restraints of peer review 
and scientific consensus.’ The approach 1s not restricted to the US, consider: Jarrett v R (1994) 73 A 
Crim R 160, 166. 
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Despite the prevalence of the terms, little judicial effort has been devoted to 
explaining what happens during publication and peer review, and why the 
process(es) render scientific claims and techniques more acceptable to courts.© 
The apparent importance of publication and peer review is further problematised 
where judges simultaneously retain confidence in the purifying abilities of a 
method doctrine. Under a strict model of falsificationism, for example, or the strict 
interpretation of the method/conclusion distinction, considerations such as 
publication should be largely irrelevant.“ The elimination of such supplementary 
factors was one of the anticipated advantages in conceptualising the primacy and 
centrality of method to Science.© 

In the limited space which judges have dedicated to discussion of publication and 
peer review there seems to be some inconsistency concerning what peer review is and 
how it operates. Peer review is often portrayed as a central attribute of modern 
Science and publication is merely one aspect of that process. Peer review has been 
described as: ‘an organised method for evaluating scientific work which is used by 
scientists to certify the correctness of procedures, establish the plausibility of results, 
and allocate scarce resources (such as journal space, research funds, recognition, and 
special honor).’© The concept of publication is a little more obvious than peer review 
and this might be one reason why judges have tended to rely primarily on whether 
claims and techniques have been published in peer reviewed journals rather than 
evaluate the process of peer review and its merits — generally or in specific cases. 

Some judges imply that the act of publication constitutes a sufficient threshold of 
reliability — the paper having been refereed or reviewed by relevant experts in the 
field or fields — whereas others seem to suggest that publication is a preliminary 
feature of scientific practice captured in the Mertonian ideals of universalism and 
communism and that through publication and dissemination the process of 
scepticism, closely linked to peer review, is able to operate. The two approaches, it 
would seem, do not appear to be inconsistent. 

Research from scientific and social science journals evaluating peer review and 
publication has been more circumspect in its claims for peer review.® It would 
seem to indicate a more uncertain role for peer review than that offered by judges. 
Even where judges do accept some limits to the effectiveness of peer review and 
publication to demarcate admissible from inadmissible and sufficient from 
insufficient knowledge claims, almost invariably they subsequently employ 

63 Compare: S. Jasanoff, The Fyth Branch: Science Advisers as Policymakers (Cambndge: Harvard 
University Press, 1990) 61-83; D Chubin and E Hackett, Peerless Science’ Peer Review and US 
Science Policy (Albany: State Untversity of New York Press, 1990); G. Travis and H Collins, ‘New 
Light on Old Boys: Cognitrve and Institutional Particularism in the Peer Review System’ (1991) 16 
Science, Technology & Human Values 322; M. Biaguoli, ‘Aponas of Scientific Authorshrp Credit and 

ity ın Contemporary Biomedicine’ in M. Biagiol (ed), The Science Studies Reader (London: 
Routledge, 1999). Chubin et al submitted an amicus curiae brief to the Supreme Court in Daubert. 

64 I do not wish to advocate falsificationiam or the value of the method/conclusion distinction, but rather 
to expose some of the apparent contradictions in the approaches. 

65 K. Popper, The Logic of Scientific Discovery (New York: Harper, 1959); Adwina Schwartz, ‘A 
“Dogma of Empincism” Revisited: Daubert v Merrell Dow Pharmaceuticals Inc and the Need to 
Resurrect the Philosophical Insight of Frye v United States’ (1997) 10 Harvard Journal of Law and 
Technology 149; Edmond and Mercer, n 9 above; S O’Connor, “The Supreme Court’s Philosophy of 
Science: Will the Real Karl Popper Please Stand Up?’ (1995) 35 Jurmetnics Journal 263, 276 

66 Chubin & Hackett, n 63 above, 2. 

67 Examples include: A. Relman and M. Angell, ‘How Good is Peer Review?’ (1989) 321 New England 
Journal of Medicine 827; D. Rennie, ‘Editorial Peer-Review in Biomedical Publication — The 1st 
International Congress’ (1990) 263 Journal of the American Medical Association 1317-1441, W. 
Epstein, ‘Confirmational Response Bias among Social Work Journals’ (1990) 15 Science, Technology 
& Human Values 9; S. Hilgartner, ‘The Sokal Affair in Context’ (1997) 22 Science, Technology & 
Human Values 506. 
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publication and peer review as if the earlier qualifications did not exist. US judges 
have tended to portray publication as self-exemplifying. That which is published in 
peer reviewed journals is generally understood to constitute Science, and 
accordingly ascribed that lofty mantle. 

Without going into much detail, a number of commentators have undertaken 
detailed examination of how publication and peer review operate in practice. 
Generally, publication and peer review are seen to be an important component of 
Science, but more susceptible to discretion and qualification than would seem to 
characterise the actual usage or application of these concepts in legal rationalisations. 
Peer review and publication do not describe a standardised set of practices. There is 
substantial variation across different sciences, sub-disciplines and journals in regard 
to their standards of review for publication. For better or for worse, publication and 
peer review: ‘reaffirms the proposition that only scientists are qualified to judge the 
validity of work done by their professional peers. Effective self-policing thus enables 
the autonomy and social prestige of science, while holding scientists accountable only 
to the standards considered reasonable by their co-professionals.’ Peer review 
seems to operate more effectively where scientists share backgrounds and theoretical 
commitments. Where there are substantial differences of approach or in adversarial 
contexts peer review may become a less reliable mechanism. 

Additionally, editors select referees and retain the discretion to publish. When 
publishing articles, the editors of journals have to take into account a range of 
factors, such as ‘insuring the accuracy of results, providing rapid communication 
of new findings, disseminating new knowledge to a wide audience, and informing 
public policy,’ which might not simply correlate to reliability or the needs of a 
court. Sometimes editorial discretion includes an explicit assessment of the social, 
political, economic and even legal impact of published findings. In these ways 
scientists have, on occasion, attempted to influence the admissibility of specific 
types of evidence.” Finally, there is reason to suspect that peer review is rarely as 
thorough or rigorous as the intense scepticism and deconstruction which can be 
generated in adversarial legal settings.’! 

Pre-publication scrutiny, generally termed ‘refereeing’, tends to be limited and 
rarely includes detailed revision and almost never replication of experiments or 
recalculation of results. Where judges invoke peer review in the broad sense of 
communalism and organised scepticism (that is, beyond refereeing) the precise 
status of a theory, method or knowledge claim is difficult to ascertain because the 
process of revision and publication is open-ended, in line with the image of progress 
conventionally associated with Science. Ironically, where courts emphasise the 
importance of publication and peer review, often in preference to other evaluative 
or explanatory techniques, they can preclude more detailed examination of the 
current state of unpublished knowledge or practices among scientists. 

The judicial insistence on publication and peer review produces a weak form of 
regress, or inconsistency, in the broad interpretation of peer review. Publication, 
namely, the open dissemination of techniques and results, purportedly represents 
the Scientific approach because it enables critical review. Generally, only 
published studies should be admitted into evidence because they have been 


68 Jasanoff, n 63 above, 64. 

69 Chubin and Hackett, n 63 above, 6. 

70 Jasanoff, n 63 above, 61—83; n 46 above 17. 

71 R Smith and B. Wynne (eds), Expert Evidence: Interpreting Science in the Law (London: Routledge, 
1989); Jasanoff, n 46 above; S. Fuchs and S. Ward, ‘What ıs Deconstruction, and Where and When 
Does it Take Place? Making Facts in Science, Building Cases in Law’ (1994) 59 American 
Sociological Review 481. 
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refereed and are susceptible to broader review by a wide ‘community’ of scientists. 
However, evidence about the current state of a ‘field’ or the ‘value’ of published 
studies that is not itself published might be considered inadmissible. If strictly 
maintained, this approach would preclude discussion of developments in a field 
after publication and curiously renders unpublished peer review inadmissible — 
despite reinforcing the importance of peer review. In effect, between publications 
fields or specialities would appear to remain static. Given this judicial predilection, 
we might never know the status of published claims among scientists who read and 
respond to them, especially those who respond informally.” Of course, in practice 
derogation from such strict standards is often permitted, but those exceptions might 
not be adequately explained. 

‘Publication and peer review’ have been important judicial tools in the US, 
presumably because they convert what would otherwise be extremely complex 
decisions — say applying the criterion of falsification (method) — to simple 
assessments of whether evidence is based on material and techniques in print. 
Where the outcome of litigation raises substantial implications, judicial recourse to 
publication provides a means of distributing some of the responsibility for 
evidentiary decisions onto the Scientific Community. By contrast and largely in the 
absence of mass tort litigation and civil juries, English judges have been more 
ready to allow the use of unpublished results and the re-interpretation of published 
results as evidence. Consider the following examples from the US and England. 

Toward the end of the 1980s, judges hearing and reviewing cases from the US 
Bendectin litigation were beginning to rely upon an extensive record of publication 
to differentiate plaintiff and defendant evidence: ‘Uniquely to this case, the law 
now has the benefit of twenty years of scientific study, and the published results 
must be given their just due.’”) Increasingly, courts emphasised publication and 
peer review as important considerations in the evaluation of evidence. Confidence 
in publication could displace the need for more detailed assessment of evidence. 
When employing the ‘publication and peer review’ formulation in judgments it is 
relatively common for judges to offer some type of formulaic qualification, such as 
that provided in the Daubert decision.“ What tends to be omitted from such 
qualifications is a discussion of the basis for eventual reliance on publication and 
peer review in those very judgments. As indicated above, judicial reference to 
publication and peer review usually entails only the most cursory consideration of 
the process or the text(s) from the scientific literature: 

Bendectin litigation has been pending in the courts for over a decade, yet the only review the 
plaintiffs’ experts’ work has received has been by judges and juries, and the only place their 
theories and studies have been published is in the pages of federal and state reporters. None of 
the plaintiffs’ experts has published his work on Bendectin in a scientific journal or solicited 
formal review by his colleagues. Despite the many years the controversy has been brewing, no 
one in the scientific community — except defendant’s experts — has deemed these studies 
worthy of verification, refutation or even comment. It’s as if there were a tacit understandin ding 
within the scientific community that what’s going on here is not science at all, but litigation. 








72 Research indicates the role of publication and the meanings scientists ascribe to ıt (often informally) 
can be quite varied, see: H Collins, ‘Tantalus and the Aliens: Publications, Audiences and the Search 
for Gravitational Waves’ (1999) 29 Social Studies of Science 163. 

73 Richardson by Richardson v Richardson-Merrell, Inc 857 F 2d 823, 832 (DC Cir 1988). 

74 Daubert v Merrell Dow Pharmaceuticals Inc, n 9 above. On remand in Daubert v Merrell Dow Pharma- 
ceuticals Inc, n 9 above the Ninth Circuit Court of Appeals provided a rhetoncal pre-emptory qualification 
to its application of the peer review and publication consideration: ‘Peer review and publication do not, of 
course, guarantee that the conclusions reached are correct; much publicised scientific research 1s greeted 
with intense skepticism and 1s not borne out by further research.’ n 11 above at 1318. 

75 ibid, Hall v Baxter, 1406. 
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In contrast to the position in the US, English courts have tended to admit 
evidence which was not published or peer reviewed. In distinction to some of the 
evidence excluded by US courts during the course of the Bendectin litigation a re- 
interpretation of published material by the plaintiff s experts, which drew separate 
conclusions to the original published study, was deemed admissible: 


In doing so, he [the expert] can make reference to papers in which a contrary opinion may be 
expressed but in which figures are set out which he regards as supporting his contention. In 
such a situation one asks: Are the figures and statistics set out in such an article strictly 
proved? and I think the answer is no. I think they are nonetheless of probative value when 
referred to and relied on by an expert in the manner in which I have indicated. If an expert 
refers to the results of research published by a reputable authority in a reputable journal the 
court would, I think, ordinarily regard those results as supporting inferences fairly to be 
drawn from them, unless or until a different approach was shown to be proper.’6 
This position was consolidated in R v Abadom, where the prosecution sought to 
rely upon the unpublished collection of Home Office statistics in relation to the 
refractive index of glass found on the shoes of the accused: ‘But it does not seem to 
us, in relation to the reliability of opinion evidence given by experts, that they must 
necessarily limit themselves to drawing on material which has been published in 
some form. Part of their experience and expertise may well lie in their knowledge 
of unpublished material and in their evaluation of it.’7” Statistics kept for the 
purposes of assisting investigations and litigation (‘science for litigation’?) were 
found to be admissible. 

As in the case of other norms and idealised standards, publication and peer 
review are able to be used by judges in a variety of (inconsistent) capacities. Even 
where studies have been published in peer reviewed scientific journals judges can 
often find other, supplementary reasons for excluding evidence or diminishing its 
evidentiary value. Consider the following attempt to downplay the extent of 
literature supporting the petitioners’ request for a revision of previous findings in 
relation to the association between smoking and incidence of prostate cancer by the 
Australian Repatriation Medical Authority: 

The main study that has been pointed to as supporting the proposition that smoking can 

cause prostate cancer is the 26 year follow-up of US veterans. This study has been reported 

marty times by different reporters in different journals, and a cursory examination of the list 
of reports relating to smoking and prostate cancer might lead one to think that there have 
been many studies resulting in similar findings. But this is not the case.”8 
Here, publication and reliance on that study by others is presented as insufficient to 
alter veteran compensatory entitlements. 

These jurisdictional differences in approach to publication and peer review 
might suggest the social utility as much as the epistemic or social reasons for 
preferring some types of knowledge (published) against others (non-published). 
Again, judges have provided examples of an impressive ability to admit and 
exclude evidence which has, and has not, been published. 








76 H and Another v Schering Chemicals Ltd [1983] 1 WLR 143, 148, n 14 above (italics added). 
However consider US v Bonds, n 13 above. 

TI R v Abadom [1983] 1 WLR 126, 131. See also Mullighan’s J separate judgment in Jarrett [1994] 73 
A Cnm R 160, 183-89. 

78 Repatriation Medical Authority: Re Australian Veterans and Council (SMRC) (1996) 40 ALD 491, 
511 (italics added). I do not mean to suggest that this was the only evidentiary issue. See also US v 
Bonds, n 13 above. 


© The Modem Law Review Limited 2000 233 


The Modern Law Review [Vol. 63 


Repeat players or the ‘(anti-)Mathew effect’? 


Another technique often employed to erode the credibility of testifying experts and 
the legitimacy of ongoing litigation covering issues which courts have already 
endeavoured to close is the description of experts involved in such litigation as 
‘repeat players’. Repeat players are experts who specialise in providing expert 
testimony, especially for plaintiffs and criminal defendants. The cautionary 
approach to experts is not new. For years judges have criticised experts who 

y in courts, revealing a concern that: ‘An expert can be found to 
testify to the truth of almost any factual theory, no matter how frivolous.’*! In the 
US, where the criticism has predominantly focused upon scientists testifying for 
plaintiffs in tort cases, the regular and systematic involvement of state scientists 
has been largely exempted from attention. In comparison, in England, sometimes — 
though by no means universally — similar attributes have been viewed favourably 
or at least with less suspicion. 

In the US judges have been highly critical of repetitive litigation and the 
involvement of scientists as witnesses in case after case. These experts are seen to 
be exploiting flexible admission standards or cynically adapting their evidence to 
assist the purposes at hand: “The expert witnesses on each side are often the same 
from case to case, and even when different the scientific conclusions and theories 
are based on the same or similar statistical studies and scientific experiments.’® 
And, ‘In this litigation, Dr. ...’s well-travelled opinions are no more than educated 
guesses dressed up in evening clothes.’® There is a pervasive belief among US 
judges and legal commentators that their legal system is infected with charlatans 
advocating ‘junk’ science.§4 

In England, by contrast, judges confronted with fewer mass torts cases have, on 
occasion, tended to celebrate the qualities and assistance rendered by particular 
experienced experts.® In such cases inexperience as an expert in a legal context 
can be represented as an explanation for problems encountered in the transmission 
of evidence. ‘Problems’ with communication, translation and simplification 
provide means for judges to discount particular expert orientations without 
invoking norms or method to censure the conduct of the testifying scientist. For 
example in The Ikarian Reefer litigation some of the ‘problems’ in the testimony of 
Professor Dover were explained in this way: ‘Professor W. Dover ... is very 
distinguished in his field but had not given evidence before as an expert witness. 








79 Merton, n 20 above, 73. 

80 P. Huber, Galileo’s Revenge: Junk Science in the Courtroom (1991). Compare Edmond and Mercer, n 
6 above; G. Edmond and D Mercer, ‘Juggling Science From Polemic to Pastiche’ (1999) 13 Social 
Epistemology 215. 

81 J. Weinstein, ee ot eee (1986) 20 University of Richmond Law Review 473, 482; 
Leamed Hand, ‘Historical and practical considerations regarding expert tesimony’ (1901) 15 
Harvard Law Review 40, 54-56 (1901); see also: C. Jones, Expert Witnesses. Science, Medicine and 
the Practice of Law (Oxford: Clarendon Press, 1994) 128-164 

82 Turpin v Merrell Dow Pharmaceuticals Inc 959 F 2d 1349, 1351 (6th Cir 1992). 

83 Hall v Baxter Healthcare Corp, n 14 above. 

84 This position was affirmed in the Supreme Court case of Kumho Tire Co v Carmichael 143 L Ed 2d 
238 (1999) where Scalia, O’Connor and Thomas JJ indicated that judicial discretions were designed 
to enable the exclusion of: ‘expertise that is fausse and science that is junky.’ That outlook was 
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s: Practice) [1999] 1 WLR 238, 241, 250-255 In Australia, Chief Justice Gleeson 
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(1981) Crimmal Law Review 688. 
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For the reasons set out below I regret that I have a number of reservations about 
Professor Dover’s approach and evidence.’®% 

Whilst US judges have generally been critical of ‘repeat players’, most have not 
dismissed their evidence outright. Instead they have considered previous 
courtroom appearances as a factor which contributes to the diminished weight of 
the expert’s testimony: ‘Since 1976 most of her work has consisted of consulting 
for litigation; she has been involved in 800 cases and has been on the plaintiffs side 
in all but two. ... The fact that most of her work since 1976 has been for plaintiffs 
in litigation may undermine her credibility but does not eradicate her expertise.’ 87 
The court acknowledged that if repeat players were prohibited from testifying, then 
plaintiffs might be left without expert testimony: ‘For litigants to have access to 
experts, it may be necessary for some experts to concentrate on litigation.’88 

The categories ‘repeat player’ and ‘science for litigation’ have a number of 
correlations. Indeed the concept ‘repeat player’ is often used to connote a type of 
expert prostitution. Again, as in the case of ‘science for litigation’, state 
employees and sometimes defence experts in civil litigation are exempted from 
these analytical frameworks. Such decisions would seem to be pragmatically based 
on unquestioned assumptions with inadequate and under-theorised notions of 
institutional neutrality. As the final example illustrates, the decision to exclude 
science for litigation and stigmatise experts specialising in litigation operates to the 
detriment of plaintiffs. 


Protecting and patronising the jury 


In jury trials judges are provided with an additional means of explaining decisions 
surrounding the (in)admissibility and (in)sufficiency of expert evidence. Judges are 
expected to exclude, or admit and consider, expert evidence based upon the 
perceived impact that evidence would have on the jury and whether that evidence 
is appropriate or necessary. Even after verdicts have been produced, appellate 
judges are empowered to reverse jury verdicts.% To assist with exposition I have 
employed three categories, which capture some of the variety of practices adopted 
by judges. 


i. Evidence overwhelming or confusing 
Judges often allude to this category — that evidence which would overwhelm or 
confuse the jury should not be admitted — but rarely invoke it without applying 
other more detailed considerations such as the categories considered below and 
throughout this article. 

A typical example of this formulation consists of references to the epistemic and 
social status of science and the inability of juries to competently assess scientific 
evidence.?! For example: “There may be unusual cases in which the judge has 





86 Ikanan Reefer I, n 28 above, 107 (Cresswell J) 

87 In re Paoli RR Yard PCB Litigation, n 15 above. 

88 ibid 753-754. 
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90 M v R (1994) ALR 325; Vasıse v Delaval (1785) 99 ER 944; Nanan v The State [1986] 1 AC 860. 

91 G. Edmond and D. Mercer, ‘Scientific Literacy and the Jury: Reconsidering Jury Competence’ (1997) 
6 Public Understanding of Science 329; T. Ward, ‘Law’s truth, Lay Truth and Medical Science’ in H. 
Reece (ed), Law and Science (1998); G. Edmond, ‘Down by Science: Context and Commitment in the 
lay response to incriminating scientfic evidence during a murder trial’ (1998) 7 Public 
Understanding of Science 83; B. Wynne, ‘Knowledges in Context’ (1991) 16 Science, Technology 
& Human Values 110. 
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reason to fear that the jury will be overawed by the scientific garb in which the 
evidence is presented and will attach greater weight to it than it is capable of 
bearing.’ Acting out of a perceived need to protect the jury from complex or 
potentially unreliable evidence — because of disagreements in the field of odon- 
tology — was one of the justifications offered for the exclusion of odontological 
evidence discussed in Carroll. 


ii. The jury require assistance 

Sometimes judges allow evidence to go to the jury to enable them to understand or 
appreciate circumstances and orientations which are outside the experience which 
judges attribute to them. Recently courts in a number of jurisdictions have admitted 
‘battered wife syndrome’ evidence as an organised body of knowledge on matters 
which tend to contradict or lie outside of lay experience. The admission of such 
evidence raises largely unresolved problems surrounding why judges, and 
especially juries, should be used if expertise often contradicts prevailing social 
assumptions, and the extent to which evidence challenging common-sense 
assumptions should be admitted? 


iii. The jury do not require assistance 

Judges are able to exclude evidence based on its imputed redundancy, or potential 
to usurp the function of jury participation.” This category has considerable overlap 
with the first, and is in constant tension with the second. As suggested above, the 
boundaries between what is appropriate to common or lay experience are subject to 
continual redefinition. The most commonly cited standard in Commonwealth 
common law jurisdictions is the judgment of Lawton LJ in R v Turner. 


If on the proven facts a judge or jury can form their own conclusions without help, then the 
opinion of an expert is unnecessary. In such a case if it is given dressed up in scientific 
jargon it may make judgment more difficult. The fact that an expert witness has impressive 
scientific qualifications does not by that fact alone make his opinion on matters of human 
nature and behaviour with the limits of normality any more helpful than that of the jurors 
themselves; but here is a danger that they may think it does. 
As I have been arguing, the reasons why judges admit some expert evidence and 
exclude other similar evidence are not always clear, nor determined by rules. The 
reasoning provided by judges is not necessarily consistent, both within jurisdictions 
and in their conceptualisations of Science. An example, which provides some 
indication of the inter-relatedness of the three approaches to juries as well as other 
considerations such as the ‘field of expertise’ and notion of ‘communities,’ is the 





stipulations, although they have not been interpreted in this more ‘hberal’ way, despite the 
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evaluation of psychiatric testimony surrounding the so-called ‘battered wife 
syndrome’ and comparing that with the exclusion of expert testimony pertaining 
to the maintenance of relations between incest victims and their abusers. 

Most common law jurisdictions have admitted testimony on ‘battered wife 
syndrome’. In one of the leading decisions from Canada, Justice Wilson phrased 
the need for expert evidence in a manner which openly reversed the conventional 
approach to jury participation: 

The need for expert evidence in these areas can, however, be obfuscated by the belief that 

judges and juries are thoroughly knowledgeable about ‘human nature’ and that no more is 

needed. ... Expert evidence on the psychological effect of battering on wives and common 
law partners must, it seems to me, be both relevant and necessary in the context of the 
present case. How can the mental state of the appellant be appreciated without it? The 

average member of the public (or of the jury) can be forgiven for asking: Why would a 

woman put up with this type of treatment? Why would she continue to live with such a man? 

_.. Such is the reaction of the average person confronted with the so-called ‘battered wife 

syndrome’. We need help to understand it and help is available from trained professionals.” 


Failure to allow expert evidence would lead to the pernicious effect of the accused 
being ‘condemned by popular mythology.’ The decision was supported by 
reference to a (still) burgeoning literature on ‘battered wife syndrome’ and related 
conditions such as ‘learned helplessness’ and ‘traumatic bonding’.” Published 
literature and the admission of similar evidence in other jurisdictions were just 
some of the bases employed to support the legitimacy and admissibility of the 
psychiatric testimony. Although Wilson J reminds the reader that ‘[e]xpert 
evidence does not and cannot usurp the function of the jury.’ 1% 

The decision in Lavellee was ostensibly followed in Australia in the case of R v 
Runjanjic.!°! Referring to Turner, Chief Justice King indicated that the evidence of 
‘battered woman syndrome’ was not admissible merely because it was beyond the 
experience of ordinary people because: ‘jurors are constantly expected to judge of 
situations, and of the behaviour of people in situations, which are outside their 
experience.’ !©? Nevertheless: 


some human situations or relations, or the attitudes or behaviour of some categories of 
persons, may be so special and so outside the experience of jurors, or of the court if it is the 
trier of facts, that evidence of methodological studies of behaviour or attitudes ın such 
situations or relations or the attitudes or behaviour of those category of persons, may be 
admissible. !93 


Chief Justice King did provide a caveat: ‘The admission of expert evidence of 
patterns of behaviour of normal human beings, even in abnormal situations or 
relations, is fraught with danger for the integrity of the trial process.’ 

Even though testimony relating to ‘battered woman syndrome’ by a qualified 
expert is admissible in South Australia, evidence pertaining to the maintenance of 
familial relations by incest victims tendered by a doctor specialising in child and 
adolescent psychiatry was not. In that case Chief Justice King noted that: 


97 Lavellee v The Queen (1990) 55 CCC (3d) 97, 111-112. 
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While ordinary jurors would have little or no experience of the “learned helplessness” 
which is said to explam the responses to their situation of battered women, they would have 
much experience of the behaviour and reactions of children in the family situation. Most 
would not, of course, have encountered sexual abuse. That of itself is not sufficient reason 
for the admission of expert evidence. 105 


The decision to exclude the evidence was based on the absence of a ‘field’ which 
had developed a scientifically recognisable pattern of behaviour, or at least the 
inability to produce evidence of it to the court: ‘However, nowhere in her evidence 
did the witness state that there was a scientifically recognised pattern of behaviour 
in the case of sexually abused children which would predispose them to typical 
responses including continued association with the alleged perpetrator of the 
alleged abuse.’ 1% 

While the cases are not entirely commensurable because the judges found that 
unlike ‘battered woman syndrome’ the later incest case did not have an established 
body of knowledge or was not — at this stage — a properly developed field, itself 
evidence of the flexible manner in which these parameters can be employed, the 
judges provide little justification for their belief that understanding battered woman 
syndrome is more remote from average juror experience than the behaviour of an 
alleged incest victim.!°’ Similar issues could be raised in relation to the cases of 
Lowery and Turner.}® 

Arguments over psychiatric evidence also illustrate the manner in which judges 
are able to recognise ‘fields of expertise’ by selectively restricting or expanding the 
scope of testimony (and vice-versa). In some cases such as R v Robb,!® the 
qualifications and the general field of phonetics were emphasised to justify 
inclusion. In contrast, in the Canadian case of R v Mohan or the incest cases 
discussed above the profession of psychiatry was insufficient.!!° The judges 
stipulated that a sub-speciality was required. Failure to adduce more specific 
evidence was provided as the reason for exclusion. The judges excluded the 
testimony because the narrow areas in which the psychiatrists sought to testify were 
seen to be under-developed, at that time. The alleged under-development meant that 
the extrapolation or extension of ideas like ‘learned helplessness’, drawn from 
established sub-fields, remained inadmissible. In saying this I do not wish to suggest 
that the amount of research which has been undertaken in a field or sub-discipline on 
particular subjects has no bearing upon admissibility decisions, for this can be an 
important feature in judicial legitimation. Rather, I wish to suggest that these 
considerations are drawn upon in a flexible capacity by the judiciary. 

It would seem that evidence is susceptible to being admitted or excluded 
depending upon judicial notions of lay perception and understanding. Drawing 
upon the judgments discussed above, these considerations are subject to 
tremendous variation. Judges with divergent ideological visions of the world 
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locate these boundaries at different places and in ways which are not consistent. 
How such determinations should be made and to what extent they should and do 
change over time remain largely undeveloped in contemporary jurisprudence. 


Novel evidence 


Unremarkably, a considerable amount of judicial discussion of scientific evidence 
is concerned with the first few occasions when a new technique, approach or 
assumption is tendered for admission. Often this decision is described by the judge 
in terms of the implication for the jury and/or considerations of acceptability and 
reliability. The nature of the common law or specific evidentiary rules are 
inevitably invoked to explain admission/exclusion. Where novel types of evidence 
are admitted inclusion is usually explained in terms of the permissive and liberal 
aspects of evidence law. Where evidence is excluded, reference shifts to stress the 
importance of reliability, scientific recognition and dangers.!!! Once a number of 
decisions have been made concerning a specific technology or body of knowledge 
it becomes easier for subsequent courts to base their decisions on earlier authority. 
Each subsequent decision reinforces the development of a judicial consensus.!!2 
Lack of early judicial authority can produce judicial inconsistency and provides an 
important contribution to understanding some of the mass tort litigation in the 
US.113 Lack of authority and the appearance of uncertainty is compounded by the 
number of jurisdictions and divergence in admission standards. Again this reflects 
the variable nature of expertise and the sciences as much as the diversity of legal 
settings. 


Fresh evidence or fresh interpretations? 


The existence of ‘fresh evidence’ is often used by judges to explain their 
diachronically shifting interpretation of evidence and cases. In cases which are 
generally understood to constitute some type of ‘miscarriage of justice,’ recourse 
to ‘fresh evidence’ provides a means of explaining changing evaluation of ‘the 
facts,’ but also implies that the previous state of knowledge justified an earlier 
inconsistent conclusion.!!4 Although ‘fresh evidence’ is sometimes introduced into 
appeals or re-trials, the divide between what constitutes fresh evidence and what 
types of ‘evidence’ might be worth considering as fresh and therefore sufficient to 
raise concerns about the legitimacy of an earlier decision is rarely clear. 








111 A recent example involves the post-Daubert debate over the admussibility of polygraphs (‘lie 

detectors’). United States v Scheffer 140 L Ed 2d 413 (1998). 
112 In the US dunng the early 1990s a judicial consensus developed around DNA typing, protocols and 
ion statistics: People v Castro 545 NYS2d 985 (NY Sup Ct 1989) US v Jakobetz 955 F 2d 786, 
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For example, in the Chamberlain (dingo baby) case,!!5 the Royal Commissioner 
recommended that the convictions were unsafe based on the production of ‘fresh 
evidence’ and a revision of the scientific evidence. However, much of this critical 
scientific evidence was available in some form at the trial, and a matinee jacket 
discovered in the interim between the trial and Royal Commission ~ which seemed 
to support the accused’s story — had been referred to by the defence throughout the 
earlier proceedings.!!© Fresh evidence, it might be argued, raises the questions: 
why specific types of information are believed to warrant attention and what 
evidentiary value do these supposed pieces of fresh evidence possess? It also 
introduces the issue of what causes the shift in weight or value of evidence. It 
would seem that the orientation or interpretation rather than the evidence itself 
which is often fresh. Generally these fresh interpretations reflect shifts in social 
and political orientations or, as we shall see, judicial resolve. 


Evidence excluded by law and judicial economy 


The next two categories are devices employed predominantly in US courts. They 
both involve judges making evidentiary determinations in trials which are often 
part of larger processes of litigation, especially mass torts. 


i. Scientific evidence excluded by law 
Toward the end of the 1980s a number of federal circuits interpreted earlier 
decisions of courts of appeal on the inadmissibility and insufficiency of plaintiff 
evidence in the Bendectin litigation as an exclusion of that evidence as a matter of 
law. In effect this meant that plaintiffs were required to produce their own 
epidemiological studies indicating an increase in the incidence of birth defects 
among the children of those who had ingested the drug during the relevant 
trimester of pregnancy. Epidemiological studies, which almost invariably favoured 
the defendant, were ascribed with evidentiary primacy. Excluding evidence as a 
matter of law removed any re-evaluation of the plaintiff evidence and increased 
consistency in the outcome of purportedly identical cases in US federal courts: ‘For 
a judicial system founded on the premise that justice and consistency are related 
ideas, the inconsistent results reached by courts and juries nationwide on the 
question of causation in Bendectin birth defect cases are of serious concern.’!!7 An 
assumption underlying this move was that all the plaintiffs’ cases were identical or 
highly similar and based upon identical expert evidence in the attempt to establish 
causation. In the case of Bendectin it also implied that there was effectively one 
legitimate interpretation of the multitude of epidemiological studies, and that other 
forms of scientific research, some influencing pharmaceutical regulatory decisions, 
were irrelevant to establishing (legal) causation. 

An example of this tendency was provided by the Fifth Circuit Court of Appeal: 
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‘There is no question of material fact ... We do not broach the broader questions 
whether Bendectin is a human teratogen, although if we did so, we would be bound 
by our court’s prior holding in Brock v Merrell Dow Pharmaceuticals Inc.’ ™!3 And, 
“We find that this case is squarely within the binding rule articulated in Richardson 
[an earlier Bendectin case]: an expert opinion that Bendectin is a human teratogen 
which caused the plaintiff's birth defects is without scientific foundation under 
Federal Rule of Evidence 703 in the face of “a wealth of published 
epidemiological data” to the contrary ...’!19 Whilst the earlier appellate court 
decisions were allegedly predicated upon the unchallenged authority and strength 
of epidemiological evidence, even quite late in the Bendectin litigation and after 
some circuits had ruled on non-epidemiological evidence (in vivo and in vitro 
studies and chemical structure analysis) as a matter of law, a number of courts 
considered that the earlier decisions had not adequately dealt with differences of 
opinion and interpretations among scientists. Most of these debates centred around 
the appropriate interpretation of quite a large number of published epidemiological 
studies. A number of appellate courts were critical of the dismissive approach of 
other circuits and the approach of the defendants (Merrell Dow) advocating these 
earlier decisions as matters of law: ‘Nor did it address the specific methodology 
and reasoning underlying Dr. ...’s conclusion that Bendectin is a teratogen. 
Instead, Merrell Dow relied upon the great weight of scientific opinion in its favour 
and upon prior cases in which testimony that Bendectin is a teratogen was held to 
be inadmissible or insufficient to support a verdict.’ 120 


ii, Judicial economy 

The final category, judicial economy, refers to the manner in which judges describe 
and consider the social and economic impacts upon society produced by some 
types of litigation. Whilst it appears that judges would very rarely, if ever, rely 
exclusively upon these considerations to rationalise their decisions, they do 
presumably operate at some level to inspire resistance to the perception of 
litigation generated social problems.!2! Judicial economy is effectively a moral 
critique, where judges seem to lament the state of the prevailing tort system or 
evidence admission standards or their susceptibility to abuse. Judicial economy, as 
a form of judicial indignation generally arises after plaintiffs have lost a series of 
cases and signals a judicial resolve to pre-empt further litigation. 
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Moreover, in mass torts the same issue is often presented over and over to juries in different 
cases, and juries often split both ways on the issue. The effect of this is to create a state of 
uncertainty among manufacturers contemplating the research and development of new, 
potentially lifesaving drugs. Appellate courts, if they take the lead in resolving those 
questions upon which juries will go both ways, can reduce some of the uncertainty which 
can tend to produce a sub-optimal amount of new drug development. ! 


Like the resort to exclusion of evidence as a matter of law, judicial economy 
effectively precludes the re-evaluation of evidence which is deemed to be 
repetitive and perceived to be responsible for deleterious social effects. Although, 
as I indicated when discussing fresh evidence, there is substantial discretion in 
finding and labelling evidence as new or old, similar or dissimilar, important or 
irrelevant, scientific or unscientific or a threat to society at large. 

Whilst judges and commentators are often critical of ‘pathological’ litigation, 
that is litigation characterised by features of the ‘science for litigation’, ‘repeat 
player’ and ‘judicial economy’ categories, there have been instances where judges 
have defended the legal system as an important source of information on the safety 
of products and the reliability of techniques: ‘EPA itself may decide that revised 
labels are required in light of the new information that has been brought to its 
attention through common law suits.’!23 Again, the admission of evidence can be 
framed and justified in numerous ways. Here social factors are employed to 
strengthen the admissibility and reliability of plaintiff evidence, as well as the 
socio-political importance of tort litigation. 


Expert evidence and the new civil procedure rules 


In recent decades a range of reforms have been proposed to address perceived 
derogations from the norms generally attributed to competent experts testifying in 
legal settings. Usually these proposals are premised upon the existence of neutral 
knowledge and the ability to undertake extra-legal fact-finding. Neutral experts, 
court-appointed experts, expert panels, special juries, and science courts all draw 
upon prevalent belief in the possibility of locating and employing ‘neutral’ experts 
and ‘neutral’ or consensual knowledge to resolve disagreement and uncertainty 
located within the legal system.!24 Such proposals are largely predicated upon 
conventional descriptions of Science being accurate images of practice in 
conjunction with the possibility of providing straightforward means of 
transplanting scientific knowledge into legal settings. From the foregoing analysis, 
the relationship between scientific ideals, such as neutrality, and actual practice 
might be seen as more tenuous and complex than is often suggested in the 
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pronouncements of institutions and/or individual fact-finders drawing upon such 
expertise. We might expect that reforms drawing upon conventional images of 
Science may not always operate in the ways anticipated. 

One recent proposal for the reform of the procedures pertaining to the admis- 
sibility and use of expert evidence in civil litigation was stimulated by Lord Woolf’s 
inquiry into access to the civil justice system.!25 In his Final Report (FR), Lord 
Woolf identified cost, partisanship, adversarialism, complexity and inequity in 
resources as the major impediments to the use of experts in the present system. 126 In 
the introduction to the chapter discussing expert evidence he explained that: 

A large litigation support industry, generating a multi-million pound fee income has grown 

up among professions such as accountants, architects and others, and new professions have 

developed such as accident reconstruction and care experts. This goes against all principles 
of proportionality and access to justice. In my view, its most damaging effect is that it has 
created an ethos of what is acceptable whch has in turo filtered down to smaller cases. 

Many potential litigants do not even start litigation because of the advice they are given 

about cost, and in my view this is as great a social ill as the actual cost of pursuing litigation. 

(Final Report, 13.2) 

Advocating a retreat from adversarialism, Lord Woolf’s proposals aimed to reduce 
the amount of expert evidence and expert disagreement entering courtrooms by 
encouraging the judiciary to assume a more pro-active role in decisions about the 
presentation and evaluation of expert evidence. 

At this point it is appropriate to provide a brief description of the new Civil 
Procedure Rules 1998 (CPR) as they affect the reception and use of expert 
evidence. References are included to both the rules and some of the corresponding 
discussion in Lord Woolf’s Final Report. First, the rules create a duty to restrict 
expert evidence to ‘that which is required to resolve proceedings’.}27 They draw 
attention to the expert’s explicit duty to ‘help the court on the matters within his 
expertise.’ That duty overrides any obligation to those providing instruction or 
remuneration.'8 To present expert evidence the parties must obtain the court’s 
permission based upon the identification of the field of expertise and, where 
applicable, supply the expert’s name.!2° Where possible expert evidence should be 
submitted in writing.'* Parties may direct written questions in relation to an expert 
report. Answers to the written questions become part of the report and failure to 
address questions may render the report inadmissible or effect recovery for expert 
fees.!°! The court can direct that experts discuss the evidence to ‘identify the 
issues’ and ‘where possible, reach agreement on an issue’.!3? Parties are not bound 
by any expert ‘agreement’ and, unless specifically waived, expert discussions are 
privileged.'%? The court is given power to direct that evidence be given by a ‘single 
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joint expert,’ even if the parties wish to submit their own evidence or cannot agree 
on the identity of such an expert. In line with their duty to the court experts are 
empowered to ask the judge for directions without giving notice to the parties. The 
court is empowered to appoint one or more persons as assessors to ‘assist the court 
in dealing with a matter in which the assessor has skill and experience’.!55 All 
expert reports are to include: the substance of material instructions and a statement 
confirming that the expert understands and has complied with their duty to the 
court! Part 35 of the Practice Directions requires that expert reports should 
include: a list of the expert’s qualifications; a list of the literature or material relied 
upon; an indication of who carried out tests; where applicable an account of the 
range of opinions and reasons for the opinion adopted; a summary of conclusions; 
verification by a statement of the truth of the contents as well as compliance with 
any approved protocol.137 

Lord Woolf’s Final Report and the new Civil Procedure Rules are predicated 
upon the existence of typically idealised images of (scientific) expertise. Indeed, it 
could be argued that without recourse to the existence and availability of ‘neutral’ 
experts the reforms might be extremely difficult to justify. This point is worth 
considering. One of the pervasive assumptions underpinning the Final Report and 
attendant procedural reforms is the ability to resolve or decrease expert 
partisanship. Partisanship is seen as an adverse consequence of adversarialism, 
not an unavoidable feature of knowledge production and expert opinion. Why some 
disagreements should be considered ‘genuine’ and others ‘partisan’ is left 
unresolved. By reducing the number of experts, emphasising the expert’s duty to 
the court, and encouraging consensus the new rules aim to reduce expert 
disagreement and make the civil justice system cheaper, faster and less adversarial. 
To this end the new rules aim to reduce the proliferation of controversy by active 
judicial management of expert evidence, attempts to encourage consensus and 
where possible to replace the parties’ experts with a single joint (purportedly 
neutral) expert. If rigorously applied the new rules may reduce some of the expert 
disagreement from the courtroom but the reduction will often be a consequence of 
structural exclusion and provide only tenuous assurance that the remaining evidence 
is more ‘neutral,’ ‘reliable’ or ‘representative’ of a ‘field’ or ‘community’. 

For example, reducing the amount of expertise to that which is ‘required to 
resolve the proceedings’ !38 would seem to involve considerations of relevance and 
offer little guidance as to what ‘required’ or ‘resolve’ might actually mean or for 
whom. The perennial problems associated with relevance are not so easily 
resolved. What happens, as often does in medical, negligence and product liability 
suits when experts from different fields are implicated or arguably relevant? In the 
Ikarian Reefer case there was judicial criticism because some experts 
‘inappropriately’ ventured into foreign fields. Will this practice be more common 
as judges try to restrict the scope and number of experts in order to produce faster 
and cheaper resolution? In the Bendectin cases there were differences in the 
evidence and interpretations of (and between) epidemiologists, toxicologists, 
chemists and physicians. US federal courts struggled for almost a decade, to 
dispose of the litigation, often conceived as the exemplary pathological mass tort, 
before epidemiological evidence was accorded evidential primacy as a matter of 
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law. If courts struggled with such ‘overwhelming evidence’ how should judges 
approach more ‘balanced’ cases? Further, how experts are to balance their duty to 
the court with their more pragmatic obligations to their parties, employers and 
disciplines remains unexplored.!39 Many of the traditional features involved in the 
use of expert evidence are, perhaps unavoidably, retained in the new rules. There is 
little indication of which type of case might be best suited to single joint experts, 
when judges should intervene and appoint experts or assessors, how judges should 
decide which types of expertise are germane in complex cases or how judges are to 
identify ‘neutral’ experts when the parties cannot agree or depend upon different 
types of expert. 

Lord Woolf indicated that the reforms would require considerable time to 
implement, and longer to transform the legal culture surrounding the use of 
experts.!4 He also recognised that his aim of reducing the number of (partisan) 
experts and replacing them with a single joint (neutral) expert might not be suitable 
to every case.!4! Overall, the rules provide trial judges with considerable discretion 
in the admission, regulation and financing of expert evidence. But the rules seem to 
imply that binding experts to the court by making their duty more explicit will 
somehow make their evidence and opinions less partisan (more ‘neutral’) or that a 
procedural obstruction to the amount of expert disagreement is consistent with 
‘justice,’ ‘reliability,’ ‘neutrality’ or the identification of ‘genuine’ controversy. 
The Final Report states: ‘A single expert is much more likely to be impartial than a 
party’s expert can be’!4? but gives no reason other than putative non-alignment 
with the parties for the belief that these experts will be ‘neutral’. Allowing fewer 
opinions into court does not equate with ‘reliability’ or procedural transparency. 
This becomes especially problematic if ‘neutrality’ is not conceived as an intrinsic 
attribute of knowledge but part of a complex matrix of strategic representations. 

The proposals were developed by Lord Woolf to improve access to the civil 
justice system and provide a more ‘level playing field’ between ‘ordinary’ people 
and large defendants. !43 


One of the fundamental principles of my approach to civil litigation is that there should, so 
far as possible, be a level playing field between litigants of unequal financial or other 
resources. A particular problem arises when one party, often the defendant or potential 
defendant, has an easily available source of expertise to which the other party does not have 
access. This happens, for example, in medical negligence, where a health authority or 
hospital trust can use its own doctors; or an action against large companies with in-house 
technical experts. 144 
Despite these worthy aspirations, it is not clear that the reforms will produce the 
desired effects. The joint selection of experts or the judicial imposition of a joint 
single expert may actually favour defendants. Judges seeking to create robust and 
socially credible ‘closure’ to legal disputes may, understandably, tend to prefer 
more ‘credible’ and ‘established’ scientists and disciplines. ‘Credible’ and ‘estab- 
lished’ have a range of social resonances, for example with experts who write 
authoritative textbooks or are based in prestigious universities or research 
institutions. Given that plaintiffs bear the burden of proof any tendency to reduce 
disagreement and perhaps favour more ‘established’ or ‘orthodox’ opinions may 
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tend to disadvantage them. As previously indicated, recourse to routine practice 
and knowledge, like that held by experts employed by manufacturers and health 
authorities, is often used to contribute to the construction of their ‘neutrality’ or 
‘reliability’. Further, the new emphasis on the experts’ duty to the court may itself 
encourage circumspection and greater use of uncertainty. Burdened with a need to 
prove their case on the balance of probability these effects might also tend to 
disadvantage plaintiffs. In these ways the reforms may actually transform (and 
possibly raise) the traditional admissibility requirements for expert evidence. 
‘Neutrality’ may come at the price of making the types of expert preferred by the 
court more mainstream and more orthodox. That may alter the traditional rights 
and duties between plaintiffs and defendants, manufacturers and consumers. 
Ironically, attempts to create the conditions for ‘neutral’ expertise may in practice 
further restrict access to the legal system by raising the standard of admissibility. 
Such a substantial policy shift deserves political discussion and should not be 
insinuated by reference to purported neutrality. It would seem that ‘neutrality’ has 
an associated politics. 

Other features associated with the reforms might also undermine the aim of 
greater access. A frequent concern related to the grafting of more inquisitorial-style 
practices upon an adversarial system has been the possible need for parties to retain 
the services of an expert to assist with cross-examination and monitor the 
performance and opinions of the supposedly neutral expert. In effect this 
requirement may increase the cost of litigating. A common criticism of expert 
witnesses in US jurisdictions has been that they sometimes distort the repre- 
sentativeness of opinions among professions and fields. Reducing the number of 
experts will presumably exacerbate this tendency, especially if plaintiffs or 
defendants can produce an expert who might not be particularly representative. Of 
course a single joint or court-appointed expert might assist in such situations, if 
they were really ‘neutral’ and ‘relevant’. 

Notwithstanding these observations, some of the procedures designed to reduce 
the cost and delay of litigation may achieve that outcome by encouraging judges to 
make preliminary decisions which become outcome dispositive. Judges will be 
encouraged to adopt a more active interest in narrowing the extent of scientific 
disagreement and deciding whether any disagreement is in fact ‘genuine’. Only 
‘genuine’ scientific disagreement will be relevant to the legal proceedings. These 
decisions are already being made by the judiciary, but the new procedures and the 
ideology underpinning them offers new institutional pressures (and means) to 
reduce expert dissension and determine whether ‘full, red blooded adversarialism’ 
should be allowed.'45 The Final Report acknowledges that: 


There are in all areas some large, complex and strongly contested cases where the full 
adversarial system, including oral crogs-examination of opposing experts on particular issues 
on which there are several tenable schools of thought, or where the boundaries of knowledge 
are being extended. It does not, however, apply to all cases.146 


The judicial location of ‘boundaries of knowledge’ and ‘tenable schools’ may 
effectively dispose of cases. These decisions are complex socio-epistemic choices. 
A reduction in the range of admissible expert evidence may be outcome 
dispositive. In the US, even though the Daubert judgment purported to inaugurate 
a new regime encapsulating the liberalisation motivating the enactment of the 
Federal Rules of Evidence (1975), the post-Daubert landscape has been generally 
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detrimental to plaintiffs’ experts as judges, acting in the capacity of vigilant 
gatekeepers, have insisted upon higher standards of ‘reliability’ and frequently 
privileged defendants’ experts routinely engaged in industry (for example Kumho 
Tire Co. v Carmichael). 

The new procedures may also raise problems of social legitimacy and introduce 
difficulties as the new joint experts, assessors and court-appointed experts become 
tarnished by the way their evidence and opinions are perceived and used by judges, 
plaintiffs and defendants, especially if the same experts are used over and over. The 
credibility of judicial decision making may become more closely bound to the 
authority and legitimacy of specific experts and their opinions. For example, in the 
selection of one or more experts judges and parties may have to make choices 
between competing fields and possibly impose some kind of epistemic hierarchy. 
Difficulties surrounding the use of the concepts: communities, fields, protocols, 
methods and norms have already been discussed. When there is only one expert 
these, often complex, strategic decisions will become even more important. Where 
courts invest in the creation and management of expert ‘credibility’ and ‘neutrality’ 
they become vulnerable from a range of sites which might undermine their attempts 
to produce and sustain legitimate closure. In addition, judges will have to make 
decisions about what kind of actions might be sufficient to impugn any invested 
neutrality. In the US there have been criticisms surrounding the use of so~alled 
independent experts in expert panels investigating the role of silicone gel breast 
implants in a range of illnesses. In those cases, where the litigants had considerable 
resources and motivation, panel members and judges have been subjected to a range 
of criticisms based on alleged financial and cognitive biases. Panels in different 
jurisdictions have been configured utilising different types of expertise. If we 
conceptualise neutrality as a judicial construct then the use of single joint experts 
may elide a range of political perspectives, especially if, like the US, judges have 
attempted to raise the standards of admissibility on the basis of largely non-empirical 
concerns about the prevalence of ‘partisan’ scientists and ‘junk science’. All of these 
concerns operate in addition to the more regular concerns about the authority and 
influence a court-appointed or joint expert might exert upon a judge (or jury). 

Having identified a number of potential limitations we should not be surprised 
by the ability to produce apparently legitimate and robust legal closures using 
fewer experts. Changing the rules of procedure may simultaneously transform our 
understanding of justice and due process as much as any proper characterisation of 
the sciences, scientific practice or proper valuation of the evidence. As before, 
scientific evidence and judicial representations will be open to a range of (often 
competing) interpretations. Some of the structural means of deconstructing 
evidence available in more adversarially oriented jurisdictions may be precluded, 
but this is a classic example of how the epistemological robustness of the evidence 
will be closely linked to the social legitimacy of institutions. The new rules for 
civil procedure are designed to restrict costly and protracted expert disagreement. 
If judges actively implement them they will have this effect. But it will not be a 
result of facilitating ‘reliable’ scientific evidence or ‘proper’ conduct. Instead the 
results will be produced by excluding some types of practices, conflicts and claims 
from the courtroom. The new rules imply that disagreement is caused, or at least 
accentuated by the legal system. There may be some basis to this claim, but the 
rules offer few means of resolving expert disagreement other than by foreclosing 
the possibility through encouraging consensus or by reducing the number of 
opinions available. None of the proposals actually deal with the difficulty of 
resolving what the rules unavoidably recognise as ‘genuine’ expert disagreement. 
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In an age exhibiting a profusion of often contradictory expert opinions, attempts to 
reduce the number of experts in legal institutions may appear as an unwarranted 
form of legal suppression. 

At another level even though judges and scientists regularly invoke ‘neutrality’ 
there may be differences in the way they conceptualise and use it in particular 
situations. I have already indicated that judges, and scientists, frequently employ 
scientific norms such as ‘neutrality,’ but strategically manage the implications of 
behaviour or knowledge seen to be inconsistent with ‘neutrality’ (the use of 
counter-norms). Even though the procedural reforms suggest that by replacing the 
obligation to parties with an obligation to the court experts will, in effect, be 
(more) ‘neutral’ this does not guarantee that (groups of) scientists and judges will 
maintain similar interests or share understandings or the implications of 
‘neutrality’ in specific instances. Groups of scientists may possess professional 
interests which are not consistent with those held by the judiciary. For example, at 
what stage and in what ways should legally significant and ostensibly competing 
concerns such as justice, cost, access, efficiency, fairness, social effects, truth and 
delay impact upon ‘neutrality’? Lord Woolf indicated that a ‘full, “‘red-blooded”’ 
adversarial approach is appropriate only if questions of cost and time are put aside. 
The present system works well for lawyers and judges, but ordinary people are 
being kept out of litigation.’'47 How do these socio-legal factors effect judicial 
‘neutrality’ or scientists understanding of legal proceedings and their use of 
scientific expertise? Technical legal justifications did not prevent sustained 
criticism of the judiciary as a result of a number of alleged ‘miscarriage of justice’ 
cases in the 1990s. Is there any reason to believe that scientists (or the public) will 
accept sui generis or ‘technical’ judicial resolutions in the face of controversial 
scientific opinions? Another related concern is whether scientists outside the legal 
system will accept more restrictive judicial attempts to manage expert 
disagreement. This might be particularly significant if legal contexts are important 
sites for the legitimation and recognition of forms of expertise. Experts or fields 
who perceive themselves aggrieved by a diminution in their status or recognition 
might attempt to expose the judiciary, along with its attempts to broker consensus 
or closure under the guise of ‘neutrality,’ to serious criticism. 

In his Final Report Lord Woolf stressed the importance of expert neutrality in 
litigation: ‘impartiality is of paramount importance’.!*8 Yet ‘neutrality’ is better 
understood as a social and representational achievement shaped by the ability of 
those supporting or defending a panel, expert, opinion or text to manage or sustain 
that appearance than as an intrinsic attribute manifested in a person(s) or their 
knowledge behaviour and methods.'49 The apparent neutrality of opinions or 
experts will be most resilient where the stakes in the litigation are small, where the 
appearance of independence and credibility are strong, consensus in related fields 
high and compromising interests difficult to establish. This is the type of case 
where settlement is likely. However, if the stakes are high, the social and/or 
financial implications considerable or where experts (or judges) can be represented 
to have compromising interests and affiliations then the authority to comment, 
derived from their alleged neutrality, can be compromised and this can impact 
upon the ability of a legal institution to reach a socially acceptable closure, as well 
as maintain its own claim to neutrality. 





147 FR, 13.6. 

148 FR, 13.21. 

149 S. Jasanoff, ‘Expert Games in Silicone Gel Breast Implant Litigation’ m M. Freeman and H. Reece 
(eds), Sclence in Court (Dartmouth, Ashgate, 1998) 83. 
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Most proposals for reforming the admission and assessment of scientific 
evidence (like the new CPR) are aimed at reforming the way that scientists and 
scientific evidence are utilised in legal settings (eg court appointed experts, 
advisory panels and single joint experts); the transformation of legal settings and 
procedures (eg special juries and written reports) or the creation of some new 
quasi-legal institution (eg science court). Each is predicated upon the hope of 
producing or encouraging ‘proper’ scientific conduct and a ‘proper’ evaluation of 
evidence. That outcome is designed to liberate decision making from social 
(purportedly extra-scientific) contaminants which are perceived to compromise the 
presentation and assessment of scientific evidence. In contrast, throughout this 
article, it has been suggested that because the sciences are a diverse set of practices 
and knowledges which are inescapably social and lacking a sustained adherence to 
universal and prescriptive norms and methods, these reforms are ultimately 
incapable of resolving perceived problems in the ways anticipated. 

Courts are actually implicated, along with scientists and others, in the production 
of scientific propriety. This is not to say that experts cannot assist in the resolution 
of disputes, but rather, that such processes are social rather than purely 
epistemological accomplishments. The diverse range of assumptions, discretions, 
institutional commitments and beliefs which converge to produce scientific 
knowledges are inescapable, no matter how we label them. Decision-makers can 
attempt, through representational practices, to ‘disguise’ the social and institutional 
processes involved in knowledge production and decision making but that does not 
remove them. This might provide some explanation for why the use of scientists 
has tended to be less successful in providing non-controversial resolution to public 
disagreement than might have been expected if conventional images of science 
actually corresponded with scientific practice. It might also problematise the 
perennial debate over the relative merits of the way adversarial and inquisitorial 
systems handle scientific evidence. 

The foregoing discussion might be interpreted to suggest that inquisitorial 
systems are not necessarily better suited to reviewing scientific evidence, or 
providing superior models for legal practice. If anything, they produce closure by 
structurally foreclosing or concealing expert disagreement by carefully managing 
who gets to be an expert and how their expertise is used. In this way ‘resolution’ is 
attained by limiting the extent of the social contingency exposed. Adversarial 
systems may allow more extensive deconstruction of scientific evidence, possibly 
making subsequent judicial rationalisation more difficult and less authoritative 
than in civil law jurisdictions. However, this should not be mistaken for the belief 
that inquisitorial resolution is more ‘factual’ or epistemologically ‘pure.’ 

It would be a mistake to read this section simply as criticism of the new rules of 
civil procedure. Rather, the foregoing analysis might function as a way of 
reflecting upon how particular models of science, the legal system and political 
ideologies are involved in reform and practice. Lord Woolf's proposals will in 
some sense ‘work’ as they are operationalised. But their operation should not be 
mistaken for equating them with understanding science, eliminating partisan or 
unreliable scientists or locating reliable and relevant scientific evidence. Drawing 
upon many of the idealised images of science considered throughout this article, 
the reforms may operate in ways which surreptitiously change not only the field, 
but how scientists act and represent themselves, how judges explain their decisions 
and significantly how the public understand Science and Law. 
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Few would be surprised at the assertion that judicial decisions are in many ways 
discretionary — that is, not determined entirely by rules. For many, however, the 
same statement directed toward the natural sciences might appear less convincing. 
In this article I have suggested that judges regularly make decisions about scientific 
evidence which are not determined by statute, precedent or (more contentiously) 
from norms operating within the sciences. Whilst the relations between law and the 
sciences span many centuries, there exists an equally long tradition of suspicion 
and scepticism directed toward experts by judges. The categories explored in this 
article might help us to understand how it has been possible for judges to 
simultaneously celebrate and criticise so-called scientific expertise depending upon 
social circumstances, judicial traditions and the exigencies of specific cases. 

Throughout this article I have endeavoured to illustrate how practices and 
knowledge associated with the sciences can be reconstructed and framed by judges 
to warrant the admission, exclusion or acceptance of scientific claims. Scientific 
evidence can rarely (if ever) speak for itself in terms of its admissibility, relevance 
or sufficiency. These are decisions undertaken and explained by judges utilising a 
number of devices and repertoires which have varying degrees of social 
legitimacy. The flexible use of legal standards and scientific norms enables judges 
to engage in the reconstruction of evidence by framing it in ways which support 
their preferred outcome. Evidence which they wish to admit or rely upon is usually 
characterised in ideal terms, many of the social or contingent features are obscured 
and downplayed. Whereas evidence excluded or deemed unreliable is often 
presented with many of the limits and social features such as motives or purposes 
emphasised. 

The foregoing discussion problematises judicial uses of Science predicated upon 
idealised or normative images of standards and conduct which separate Science 
from other (social) activities. It problematises some of the prevalent descriptions of 
Science and scientific evidence and reforms predicated upon them. The discussion 
also raises concerns about the manner in which judges admit and evaluate scientific 
evidence in trials and appeals, especially, if, as I have suggested, some of the 
representational devices employed by the judiciary seem to structurally and 
symbolically advantage state Science and large corporate defendants. 

It bas been my contention that despite their appeal, idealised images of science 
_ seem to operate in a representational and legitimatory capacity rather than 
prescriptively guide judges as to what type of evidence is reliable enough to admit 
or preferable to base a decision upon. For example, in the cases discussed above 
there were instances where scientific evidence was ‘redeemed’ from the 
appearance of bias by the existence of method and there were occasions where 
method was unable to redeem such ‘lapses’. There were occasions where 
publication was employed as a basis for reliance upon specific knowledge and 
others where publication was deemed less important. The manner in which judges 
employ and describe Science in their judgments is not entirely consistent. 

One of the consequences of conceptualising Science in this way is that there 
appears to be a need to discuss and ‘locate’ a balance between scientific self- 
regulation and the legal regulation of scientific evidence. If the goals of both 
groups, scientists and judges, were identical then fewer concerns might have 
emerged. Although it should be remembered that litigation does not always create 
expert disagreement. Experts often disagree outside of legal contexts. For good 
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reasons the goals of scientists and judges differ. Judges are involved in 
administering trials and hearing appeals which often raise more complex and 
refractory issues than resolving expert disagreement. Though these other 
considerations regularly parallel such controversies. Two obvious examples 
include: the need to balance fact-finding with social values and conceptions of 
justice and the difficulties involved in interpreting expert testimony which conflicts 
with lay eyewitness testimony. Both of these issues transform judicial decision 
making beyond Scientific fact-finding. 

Given the flexibility in the application of rules and norms, distinctions and 
debates over Frye and Daubert or ‘field of expertise’ and ‘relevant scientific 
community’ might not prove particularly salient to the ongoing use of scientific 
expertise in legal settings. As indicated, this might even be extended to debate over 
relative advantages between inquisitorial and adversarial approaches to scientific 
expertise. Judges maintain discretion in the application of these various criteria and 
the jurisdictions discussed in this paper demonstrate many similarities in the way 
they flexibly represent scientific evidence despite a range of legal standards. 
Judges invoke normative images of Science to explain decisions and adapt these to 
the circumstances in relation to the jurisdictional rules of admission. As we have 
seen this can produce similarities and differences in outcomes regardless of 
similarities in the jurisdictional admissibility standards. 

Because the various sciences maintain different approaches, theories, criteria, 
canons of practice, metaphysics, status, levels of relevance, levels of abstraction 
and so on, it would be highly naive to suggest that we could expect some basic or 
universal criteria which could be applied consistently to determine ‘reliability’. 
Philosophers, sociologists and scientists have been unable to agree on the existence 
of simple or essential features underpinning all of the sciences. In the absence of 
such unifying features, it might not be surprising to find that scientists have 
endeavoured historically to describe their practices and achievements in terms of 
ideals. Rather than an accurate description of the uncertainty and discretion which 
are an integral feature of scientific practice, these idealised representations are 
better understood as ex post facto explanations and a professional rhetoric. Such 
descriptions function to reinforce and explain the normative image and privileged 
epistemological position of the sciences whilst expunging the messy realities of 
practice, such as the negotiated outcomes of experiment. 

In a climate where judicial practices are themselves subject to an ever increasing 
barrage of criticism, it might be an appropriate occasion to reconsider not only the 
traditional means of accounting for scientific evidence but also images of legal 
practice. A more nuanced account of judicial activity with less latitude between 
theory and practice — or at least some acknowledgement of the ‘ gaps’ — might limit 
some of the bases for public criticism. But it may also raise important political 
questions for the ongoing role and justification for the judiciary. In many ways the 
philosophical and ideological justification for the operation of the judiciary reflects 
an Enlightenment faith in the idealised normative images of Science — such as the 
possibility of neutrality and the rigorous application of norms and methods. By 
failing to address discrepancies between philosophical ideals and the vagaries of 
practice both scientists and judges are increasingly susceptible to being hoist by 
their own petards.150 


er i a is At ee 
150 G. Edmond, ‘Beyond Good and Evil: Ideal Images of Science in the Law’ (1997) 37 Law Soctety 
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CASES 


Reclaiming Public Ground: The Right to Peaceful 
Assembly 


Gina Clayton* 


The House of Lords’ decision in DPP v Jones [1999] 2 All ER 257 is significant 
and remarkable for a number of reasons. The endorsement of the right to peaceful 
assembly on the highway, giving a victory to the protesters, Margaret Jones and 
Richard Lloyd, is an important vindication of a fundamental civil liberty. The 
judgment also gives substance to the notion of a public right exercised in a public 
place. In the age of privatisation of public space and in a legal culture dominated 
by private rights this assertion of the public domain is particularly welcome. 
Finally, the judgment demonstrates how practical effect may be given to a 
fundamental right and makes a stand for credibility and relevance in the law. 


Background 


The case arose from a demonstration which took place on the grass verge between 
Stonehenge and the A344, commemorating the Battle of the Beanfield ten years 
on, and urging the re-opening of Stonehenge. The protesters’ banners bore the 
words ‘Free Stonehenge’ and ‘Never again’. There was no disturbance or violence 
at the demonstration. In fact the Crown Court judge, who allowed the first appeal 
against conviction, commented favourably on the peaceful conduct of the protest 
and the cordial relations between police and protesters. Nevertheless, the 
appellants were arrested and charged with taking part in a trespassory assembly 
contrary to section 14B of the Public Order Act 1986. 


Trespassory assembly under the Public Order Act 1986 


Section 14A of the Public Order Act 1986 permits a local authority to issue an 
order banning trespassory assemblies, on the application of the Chief Constable, 
when certain grounds are made out. Such a ban was in force at Stonehenge at the 
time of the demonstration. The offence under section 14B is committed when an 
assembly is held during the time and at a place covered by the ban 


(a) on land to which the public has no right of access or only a limited right of access, and 
(b) ... in prohibited circumstances, that 1s to say, without the permission of the occupier of 
land or so as to exceed the limits of any permission of his or the limits of the public’s right of 
access.! (Emphasis added) 
While the ownership of the verge was never conclusively proved, it was accepted 
that it formed part of the highway. The appellants could only be guilty of the 
offence if their use of the verge exceeded the use for which the highway is 


* Department of Law, University of Huddersfield 


1 Public Order Act 1986, s 14A(5). 
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dedicated to the public, ie if they were trespassing. The Act thus creates a criminal 
offence out of what was previously only a civil matter, a result for which the 
section has been criticised ever since its insertion into the Act by the Criminal 
Justice and Public Order Act 1994. The question for the appeal court at each stage 
was whether a peaceful, non-obstructive demonstration did exceed the public’s 
right of use of the highway. 

The Divisional Court’s decision, restoring the convictions, was based on circular 
reasoning, holding that the section 14A order itself made assemblies within its 
ambit trespassory. As highways were included by section 14A(9) in the land upon 
which trespassory assemblies could be held, assemblies on the highway were 
automatically trespassory, regardless of how they were conducted. This would be 
so in every case as the court found that demonstrations could not possibly be a 
reasonable use of the highway. The effect on freedom of assembly was devastating. 
Any demonstration on the highway would be a trespass, and if a ban under section 
14A was in force it would be a criminal offence. Fortunately the Law Lords 
accepted that a point of law of public importance was raised, and gave leave to 


Common law of trespass 


The use of ‘trespassory’ in the statute and the meaning given by the statute to 
‘trespassory assembly’ indicate that Parliament intended to import the law of 
trespass to define lawful activity in this context. Thus it was accepted by all parties 
that the question of whether a peaceful, non-obstructive assembly exceeds the 
public’s right to use the highway rests at least in part upon the common law of 


In considering the question their Lordships were faced with sparse previous 
authority. The only two appellate judgments concerning trespass on the highway 
dated from 1893 and 1900. While these cases confirmed beyond doubt that the 
public have the right to use the highway for passage and purposes incidental to 
passage, neither had addressed the question of assemblies. In Harrison v Duke of 
Rutland’ the appellant had used the highway which ran across the respondent’s 
land to disrupt a grouse shoot. In Hickman v Maisey? the highway had been used 
by a racing tout to observe race horses being trained. Each of these activities was 
found to be a trespass on the highway. In both cases the activity was adverse to the 
interests of the landowner and so not only had assembly not been considered but 
neither had purely peaceful conduct. Some use was made of the case of Ex p 
Lewis,‘ but comments about the right of assembly in that case were obiter, and it 
concemed Trafalgar Square, use of which was entirely controlled by statute. It is 
safe to say that their Lordships were in new territory. 

All five Law Lords based their judgments to a greater or lesser extent on two key 
passages from the earlier cases, the words of Lord Esher in Harrison v Duke of 
Rutland: 

Highways are, no doubt, dedicated prima facie for the purpose of passage; but things are 

done upon them by everybody which are recognised as being rightly done, and as 

constituting a reasonable and usual mode of using the highway as such. If a person on a 





2 [1893] 1 QB 142 
3 [1900] 1 QB 752. 
4 ibid. 
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highway does not transgress such reasonable and usual mode of using it, I do not think he 
will be a trespasser.’ 
and those of Collins LJ. in Hickman v Maisey, following and approving Lord 
Esher: 


The right of the public to pass and repass on a highway ıs subject to all those reasonable 
extensions which may from time to time be recognised as necessary to its exercise m 
accordance with the enlarged notions of people in a country becoming more populous and 
highly civilised, but they must be such as are not inconsistent with the maintenance of the 
paramount idea that the right of the public is that of passage.® 


The question here was therefore whether peaceful assembly was a ‘reasonable or 
usual mode of using a highway as such,’ and if it was not, could including it be a 
‘reasonable extension’? 


A reasonable or usual mode of use? 


It appears from both passages that a use need not be incidental or ancillary to 
passing and repassing in order to be lawful. Use of a highway “as such’ does not 
entail passage only, but raises the question of what is the permitted use of a 
highway.’ To say otherwise, is, as Lord Irvine noted, circular. The question must 
be answered by considering what is reasonable and usual. However in Harrison 
Lopes LJ and Kay LJ considered that a highway is only used as a highway when it 
is used for passage. Lords Hope and Slynn followed this and so in their judgments 
the question of what is reasonable and usual is limited by the boundary of what is 
ancillary to passage and becomes virtually redundant. As Lord Irvine pointed out, 
very few activities are genuinely ancillary to passage, perhaps stopping to tie a 
shoelace. He is troubled by the result of this: 


The rigid approach of Lopes LJ and Kay LJ would have some surpnsing consequences. It 

would entail that two friends who meet in the street and stop to talk are committing a 

trespass; so too a group of children playing on the pavement outside their homes; so too 

charity workers collecting donations or political activists handing out leaflets. 
The rationality of this objection to the narrow approach is buttressed by the test 
which is being applied, that of what is reasonable or usual. The two should not be 
elided as the question of what is usual makes a significant contribution to the result 
in this case. Again, Lord Irvine’s statement is refreshing and positive: “The law 
should not make unlawful what is commonplace and well-accepted.’? Underlying 
this is a concern for credibility and relevance which is particularly valuable in a 
case concerning rights. Curiously, Lord Slynn dismisses what is usual as irrelevant: 
‘The question is what are the limits to the right (not, it should be noted, the 
practice) of the public to use or be on the highway’!° (emphasis added). 

A further decisive difference between their Lordships arises in the interpretation 
of Collins LJ in Hickman v Maisey. All are agreed that he is to be followed in that 
lawful uses must not be ‘inconsistent with the maintenance of the paramount idea 





5 [1893] 1 QB 142, 146. 

6 [1900] QB 752, 758. 

7 This distinction was noted by Peter Wallington, ‘Injunctions and “The Right to Demonstrate”’ [1976] 
CLJ 82 at 103 

8 [1999] 2 All BR 257, 262. 

9 ibid 264. 
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that the right of the public is that of passage.’!! However the majority interpret this 
to mean that lawful use must not be inconsistent with the right of others to 
passage, !? the minority that the use in question must itself not be inconsistent with 
the concept of passage. In other words, the minority consider whether the 
impugned activity comes within a definition, the majority consider whether it will 
interfere with anyone else. While these differences can be encompassed in the 
concept of trespass, the view of the majority also carries an echo of the European 
Convention on Human Rights in requiring some pressing countervailing interest to 
justify interference with a fundamental right,!3 though this does not mean that the 
same standard is being applied. 


Freedom of assembly 


It is the existence of that fundamental right which is a further and significant 
reason that Lord Hutton and Lord Irvine find peaceful assembly to be a reasonable 
use of the highway. Lord Clyde on the other hand finds for the appellants simply 
on the basis that peaceful assembly is a reasonable and customary use of the 
highway and therefore should in some cases, including the instant one, not be 
regarded as trespassory. Had the majority view been entirely on this basis, the 
judgment, while welcome, would not have been nearly as significant. Following 
Lords Irvine and Hutton, while future cases will still be distinguishable on the 
facts, the reasonableness of use on each occasion will have to be seen in the context 
of the right to peaceful assembly on the highway. 

Lords Irvine and Hutton approach the case from the point of view that the 
common law recognises the right to freedom of assembly and that this Tight is at 
stake here. However, in the current state of English law, particularly outside 
judicial review, recognition that a fundamental right is at stake does not of itself 
give the judge a clear indication of how to proceed. Rabinder Singh comments:!4 


The notion of fundamental rights in public law is a novel and developing one ... Such rights 

are not rights as they would be understood in a private law sense: they do not give rise to a 

cause of action as such. However they may properly be understood as a zone of protection 

thrown around an individual which the state may not enter unless it is necessary to do so for 

some countervailing public interest. 
It seems that in DPP v Jones Lords Irvine and Hutton have used freedom of 
assembly as just such a zone of protection. They have not fallen into the same trap 
as Collins J in the Divisional Court who considered that there could not be a right 
unless it was specifically enforceable. Instead they have used a public right to raise 
a presumption that the activity should be considered lawful unless sufficient harm 
is shown to make it a breach of the law. 

In the Divisional Court Collins J considered that the fact that landowners do not 
generally sue for trespass, and that the courts will not grant injunctive relief on a 
trivial matter, are sufficient to ensure freedom of assembly.!5 In a constitution 
recognising only residual rights, whether this is so is an important question. Even 
after the Human Rights Act 1998 comes fully into force the question may still arise 





11 n3 above 

12 This point was also noted by Peter Wallington, n 4 above, 104. 

13 As in para 2 of the qualified rights, Articles 8 to 11, which include freedom of assembly 

14 Rabinder Singh, The Future of Human Rights Law: Essays on Law and Practice (Oxford: Hart 
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as to whether purely permissive arrangements, particularly where these are on 
sufferance by those who could bring action, are sufficient to guarantee a protected 
right. Lord Irvine’s answer here is surely one of the most important elements of the 
judgment: ‘Mere toleration does not secure a fundamental right’ .1¢ In order to fulfil 
the requirements of assuring that freedom of assembly is recognised, there must be 
a possibility of peaceful assembly on the highway being not just tolerated but 
lawful. He considers this to be a requirement of the common law, but says that 
were it necessary to invoke the Convention because the common law was unclear 
then he would not consider that ‘mere toleration’ would suffice for Convention 
purposes. In finding that the common law was clear and consistent with the 
Convention, the House of Lords have avoided the question of the present status of 
the Convention which so taxes the courts currently.!7 

The statement that mere toleration will not suffice of course raises the question 
of what degree of active Government protection of a right may be required. It was 
not necessary to consider this in DPP v Jones, as simply recognising the activity as 
lawful was enough to protect the protesters. Lord Irvine’s statement sets an 
important baseline, and beyond this it remains to be considered whether positive 
state protection may in other circumstances be required. This issue has been 
considered in Strasbourg, and there is some authority that there is a positive duty 
on the state to protect freedom of assembly.!8 

Lord Hutton gives the common law right practical effect. He says in relation to 
the right to assembly and freedom of expression: ‘I consider that the common law 
should now recognise that this right, which is one of the fundamental rights of the 
citizen in a democracy, is unduly restricted unless it can be exercised in some 
circumstances on the public highway.’!9 To support this view he adopts the 
judgment of Lamer CJC in Committee for the Commonwealth of Canada v 
Canada: ‘freedom of expression cannot be exercised in a vacuum ... it necessarily 
implies the use of physical space in order to meet its underlying objectives.’29 

In applying this to freedom of assembly Lord Hutton exemplifies the spirit of the 
European Court of Human Rights by preferring rights that are ‘practical and 
effective’?! and of the Human Rights Act 1998, the purpose of which is to ‘give 
further effect’ to the rights under the Convention.” This is a powerful principle 
which has the potential to be used to protect other rights also. 

It may be imagined that this principle will be needed in the future to counter re- 
iteration of the approach of the minority in DPP v Jones, which may be raised in 
diminution of a right. They attempt to separate the existence of the right from the 
place of its exercise. Lord Hope quotes with approval the Lord President in McAra 
v Magistrates of Edinburgh: ‘the right of free speech is a perfectly separate thing 
from the question of the place where that right is exercised.’* Such rights ‘in the 
air’ are not of any practical value. The separation of the right of assembly from 








16 n 8 above, 267. 
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where it is exercised is commented upon by Klug, Starmer & Weir in The Three 
Pillars of Liberty.4 Quoting Forbes J in Hubbard v Pitt?5 who said of the peaceful 
protesters ‘they are free at some other place and by legitimate means, to bring their 
dislike ... before the public’, they describe this as the ‘working assumption of most 
judges when restricting the activity of protesters’, an assumption which is ‘simply 
wrong.’ There is not some other place where the public have a better right. If 
freedom of assembly cannot be exercised in the streets it is in effect denied. 


Public place 


This brings us to the description of the highway as a ‘public place.’ A reasonable 
lay reader might indeed expect that a public place is a place where the public has 
some right to be, perhaps even to assemble. Appearing to support this expectation, 
section 16 of the Public Order Act 1986 says that a public place is one to which the 
public have access ‘as of right or by virtue of express or implied permission’ 
(emphasis added). This definition is presumably intended to have some meaning, 
to apply to some identifiable place. It expressly includes a highway. Nevertheless, 
there is no land to which the public has a totally untrammelled right of access. Any 
public right of access is subject to some restriction or condition. 

If the right of the public is not absolute, the question is raised as to what are its 
parameters and what kind of law has the power to define them. It is noteworthy that 
Lords Clyde, Slynn and Hope considered that the law of trespass defined the issue. 
In the words of Lord Hope: ‘the problem which [the case] has raised seems to me 
to depend for its answer upon an application of the principles which are to be found 
in the law of real property and landownership.’2© 

That the public law right of assembly could rest upon a private law 
determination and that trespass is a private law matter is in itself an illustration 
of the history of control of land in the UK. In truth the question raised in DPP v 
Jones is that to which Kevin and Susan Francis Gray refer as raised by CIN 
Properties Ltd v Rawlins, even though that case concerned a leased shopping mall, 
‘Can the law of civil trespass be held to justify the curtailment or redefinition of 
civil liberty?’2’ This case note follows the argument of the Grays in suggesting that 
the private law of trespass is not adequate to deal with the situation in DPP v 
Jones, as it lacks any concept of public place, and has no means of recognising the 
public aspect of a public right. 

When Lords Irvine and Hutton consider how to determine rights in a public 
place they do not focus on the idea of land ownership but on balancing activities 
and interests in a practical context. As guiding principles they employ such ideas as 
the credibility of the law and the effective protection of a fundamental human 
right. This aspect of the decision should be placed in the context of the current 
debate about modern conceptions of property as well as rights law. This recognises 
that there is not an absolute distinction between public and private space. We speak 
now of “quasi-public” space, and by this is meant the privatised areas such as 
shopping malls which have to an extent replaced public streets and market squares. 
In that debate also there is a proposition that it is in the arena of balancing interests 


24 F. Klug, K. Starmer amd S. Weir, The Three Pillars of Liberty (London: Routledge, 1996) 193. 

25 [1976] QB 142. 

26 n 8 above, 274 

27 K. Gray and S. Gray, ‘Civil Rights, Civil Wrongs and Quasi-Public Space’ [1999] EHRLR 46; CIN 
Properties Ltd v Rawlins [1995] 2 EGLR 130. 


© The Modem Law Review Limred 2000 257 


The Modern Law Review [Vol 63 


that any question of land use must now find its answer, not in assertions of absolute 
right.” It seems from DPP v Jones that in developing a concept of public space 
English law could embrace the balancing of interests, and the understanding, which 
is present in other jurisdictions, that ‘property in a resource stops where the 
infringement of more basic human rights and freedoms begins.’” By this kind of 
reasoning we may approach a concept of public land which could have a valid 
claim to be placed at the opposite end of the spectrum to the private home. 

The necessity to give some concrete meaning to the idea of a ‘public place’ 
comes not only from such large-scale principles, but also from the Public Order 
Act itself, and the need to give effect to the apparent intentions of Parliament. The 
Act deals with public as well as trespassory assemblies. Public assemblies are those 
in a public place, as defined in section 16, therefore including a highway. Unlike a 
trespassory assembly, a public assembly cannot be banned in advance. The effect 
of the Divisional Court’s decision and of the minority in the House of Lords would 
be to abolish the distinction between trespassory and public assemblies on the 
highway. All demonstrations planned to be on the highway, whether grassy verges 
in the Wiltshire countryside or town centres and market squares, could be banned 
in advance if the Chief Constable could certify a belief that there would be serious 
disruption to the life of the community.* On the other hand the White Paper which 
preceded the Act emphasised the fundamental importance of assemblies, and 
considered that to ban them in advance would be unacceptable in a democratic 
society.3! It was clearly not in the contemplation of Parliament that all static 
demonstrations in the streets should be susceptible to a ban, and certainly not on a 
more trivial ground than that needed to ban a procession.*? 


Consistency with section 137 Highways Act 1980 


An issue in the Lords’ judgment which has not yet been touched on here is the 
question of whether there is a need for consistency between the Public Order Act 
and the Highways Act 1980. Under section 137 of the Highways Act 1980 a person 
is guilty of the offence of obstruction of the highway if, without lawful authority or 
excuse, he obstructs any part of the highway so as to interfere with others having 
the use of it. Lawful authority or excuse is, in the case of activities otherwise 
lawful, equated with reasonableness, and Hirst v Chief Constable of West 
Yorkshire has established that peaceful assembly may be a reasonable use of the 
highway.*3 Whether the use is reasonable is to be decided in the light of all the 
circumstances then prevailing. The sorts of questions that need to be asked are, 
‘what is the extent of the obstruction, how long will it last, what disruption is there 
of traffic or passers-by?’ etc. 








28 For discussion of this idea see R. Grantham, ‘Doctrinal Basis for Recognition of Proprietary Rights’ 
(1996) 16 OJLS Winter 561. 

29 K. Gray, ‘Property in Thin Air’ (1991) 50 CLJ 252, 297. 

30 The question of who constitutes the community is another fascmating issue which affects the exercise 
of the right of assembly as restricted by the Public Order Act 1986. It has not been answered, although 
the White Paper indicated a concept of the community which was not determined by the exercise of 
fundamental freedoms but rather by shopping: Review of Public Order Law, Cmnd 9510, para 4.22 
Fitzpatrick and Taylor discuss this point bnefly: “Trespassers might be Prosecuted’ [1998] EHLR 292. 

31 n 30 above, para 5.3 

32 For this a belief is needed that serious public disorder may result 1f the procession takes place, Public 
Order Act 1986, s 13. 

33 (1987) 85 Cr App R 143. 
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Lords Hutton and Irvine considered that there was a need for consistency 
between the standards applied in relation to trespassory assembly and in relation to 
obstruction. For peaceful assembly to be reasonable for one purpose and not 
another seemed irrational and, they thought, likely to bring the law'into disrepute. 
Again they are envisaging the matter in its context, and asking, in a real life 
situation, what sense does it make to say that a use is simultaneously reasonable 
and unreasonable? 

The dissenting judges held that a different standard could prevail in trespass 
from that used in relation to section 137. The public, criminal law standard need 
not, in fact should not, dictate property relationships as it ‘is concerned with the 
relationship between the state and it citizens and depends upon entirely different 
concepts’ .** This conclusion can only be reached by adhering to the view that the 
matter is exclusively one of private property law. Once one admits the view that 
the relationship between the state and the citizen is at work here then the 
requirement for consistent treatment and credibility enter more incontrovertibly. 

This difference of view should be unsurprising because it is consistent with the 
two different approaches to the trespass cases. Lords Irvine and Hutton define 
reasonableness in the trespass context in relation to interference with the rights of 
others. This is also the way in which reasonableness is approached in the context of 
the obstruction offence. It follows that the two branches of law should address the 
question in a similar way. Lords Slynn and Hope encompass reasonableness in 
trespass within use ancillary to passage. This has no place in the offence of 
obstruction and so leaves the standard in that context quite independent of that in 
trespass. Lord Clyde does not comment on the matter, though the effect of his 
judgment is to bring the two standards closer together. 

By way of comment on this issue, it is simply suggested what a sharp collision is 
revealed between legal theory and personal experience. 


The future 


Finally, we consider the effect of this case in the future. Lord Slynn was concerned 
that ‘if the appellant’s claim is right ... other uses of the highway than assembly 
would be permitted — squatting, putting up a tent, selling and buying food or drinks 
— so long as they did not amount to an obstruction or a hindrance.’?5 Is he right? 
Does this decision open the floodgates to an uncontrolled and assorted flow of 
activities on the highway? 

It is suggested that his concern is misplaced for two reasons. Firstly, allowing the 
appeal makes the use of the highway subject to a test of what is reasonable in all 
the circumstances then prevailing. Cases would fall to be decided on that basis and 
a specific activity would not automatically be legitimised. Secondly, it leaves out 
of account the place of freedom of assembly. In the Jones case this freedom was 
being exercised in its classic form which warrants some protection as a 
fundamental civil liberty. This must, in a democratic society, affect the extent to 
which an activity can be criminalised. If the activity is harmless, the freedom must 
surely be exerciseable. In the case of squatting (presumably here meaning taking 
up residence), putting up a tent or selling food or drink, the case would have to be 
considered as to whether similar fundamental freedoms were in issue. 





34 n8 above, 283. 
35 ibid 271-272. 
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The point has already been made that DPP v Jones will be distinguishable where 
the assembly is not peaceful or is obstructive. Clearly there will be room for 
determining what behaviour can be characterised as unreasonable. Lord Irvine 
considers a peaceful non-obstructive assembly to be lawful providing it does not 
‘unreasonably’ interfere with others’ rights on the highway,” and it is submitted 
that there should be space for a demonstration to be slightly less than the model of 
harmony and goodwill exhibited in the Jones case before the rights of others can be 
said to be unduly interfered with. 

Will DPP v Jones be superseded when the Human Rights Act 1998 comes fully 
into force? Under the Human Rights Act, where the right of freedom of assembly is 
at stake, it will be protected unless the state can show the interference is necessary 
in a democratic society in the interests of a legitimate aim.3” The case of Steel v UK 
suggests that the European Court of Human Rights finds punishment of peaceful 
protesters disproportionate.3% It is suggested that if the test of necessity in a 
democratic society had been applied in DPP v Jones the result would have been 
the same.3? However, the principle that, to be effective, a right must have a place 
where it can be exercised should survive the coming into force of the Act and make 
an important contribution to rights jurisprudence; similarly the principle that mere 
toleration does not protect a right. A further point of continuing importance is the 
recognition that freedom of assembly is affected by the Public Order Act. If the 
case had been decided on the basis simply of reasonableness in trespass law, and 
freedom of assembly regarded as not arising (following Lord Clyde), this could 
have opened the way for cases to be decided without reference to Convention 
rights on the basis that the right does not arise. 


Conclusion 


To have treated the issue in DPP v Jones as purely a question of property law 
would have been to study a species outside its natural habitat. Not only would it 
behave oddly, it would soon become extinct. However, the opposite approach won 
the day. Lords Irvine and Hutton located the question where it belongs, in the 
context of effective, public rights in the real world. The effect should be enduring. 








36 ibid 263. 

37 Asin Artcle 11, European Convention on Human Rights 1950. 

38 [1998] HRCD VoL IX 872 

39 B. Fitzpatrick and N. Taylor also take this view in ‘A Case of Highway Robbery?’ (1997) 147 NLJ 
338. 
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Taking the Consequences for Failure to Warn of Medical 
Risks 
Marc Stauch* 


One scenario that recurs often in medical malpractice litigation is that of a so- 
called ‘failure to warn’. In this type of situation, the patient alleges that the doctor 
is in breach of his duty of care not in terms of the quality of the physical care 
provided, but rather in his earlier failure to disclose the inherent risks of treatment. 
Because the courts insist that, once the patient is informed of the broad nature of 
treatment, any complaint that the information given was otherwise inadequate 
belongs in negligence,! the task remains for the patient of proving causation. The 
considerable difficulties that may arise in relation to this latter requirement 
recently exercised the Australian High Court in the case of Chappel v Hart2 


The facts and decision 


Mrs Hart was referred to Dr Chappel, an ear nose and throat specialist, in 1983 
with a persistent sore throat and experiencing difficulty swallowing. He diagnosed 
a pharyngeal pouch in her oesophagus and recommended surgery to correct it. 
However, he failed to advise her of the (small but known) risk that her oesophagus 
might be perforated during the operation and that this could lead to infection and 
damage to her vocal cords. In the event, and despite the exercise of due care by Dr 
Chappel in performing the surgery, this risk materialised and left her with serious 
voice loss. Mrs Hart brought an action against Dr Chappel in the Supreme Court of 
New South Wales, pleading both breach of contract and negligence, and was 
awarded damages by the trial judge of (Aus)$172,500. Following the dismissal of 
Dr Chappel’s appeal to the New South Wales Court of Appeal, he appealed to the 
High Court. The latter by a narrow majority (Gaudron, Gummow and Kirby JJ; 
McHugh and Hayne JJ dissenting) upheld the decision of the lower courts. 


The breach of duty 


The trial judge accepted Mrs Hart’s evidence that she had expressed concern to Dr 
Chappel about the possibility of voice loss,3 and all of the judges in the High Court 
agreed that the latter had breached his duty to advise her of such a risk. As 
Gummow J noted, in the light of the Court’s own previous decision in Rogers v 
Whitaker * the doctor has a duty to warn a patient of a ‘material risk’ inherent in a 
proposed treatment and ‘a risk is material if, in the circumstances of the particular 

* Law School, The Nottingham Trent University. 

1 An English case in point 1s Chatterton v Gerson [1981] QB 432, but the same approach applies 
throughout the common law world. By contrast, if the patient is unaware of the broad nature of 
treatment, the appropriate action will be in battery. 

2 (1998) 72 ALJR 1344. 

3 Apparently she had told Dr Chappel that she did not want to ‘wind up like Neville Wran’, a reference 
fo an Australian politician who had the misfortune to suffer voice damage following a sumular 








4 (1992) 175 CLR 479 
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case, a reasonable person in the patient’s position, if warned of the risk, would be 
likely to attach significance to it or if the medical practitioner is or should 
reasonably be aware that the particular patient, if warned of the risk, would be 
likely to attach significance to it’. 

This approach is very similar to that taken by the courts in many US states, 
which apply the doctrine of ‘informed consent’ (first espoused in the landmark 
District of Columbia case of Canterbury v Spence®), and accords maximum weight 
to the patient’s interest in making their own decision about whether or not to have a 
given treatment.’ 


Factual causation 


Of course it is not enough for a patient to show that there has been a breach of duty 
on the doctor’s part:8 they must also establish a causal link between the breach and 
their subsequent injury. In the context of an action, like Mrs Hart’s, based on the 
doctor’s failure to warn of a risk, this requires the patient to prove first that, if they 
had been warned, they would not have gone ahead with the treatment. If, by 
contrast, they would have agreed to it even if properly warned of the risks, the 
doctor’s failure to warn will have made no difference to the outcome. It is this 
factual component to the causal inquiry (was the defendant’s breach a necessary 
condition for the damage?) which is normally settled by the application of the ‘but 
for’ test.9 

In relation to this issue, Kirby J noted that ‘the courts in Australia have adopted a 
“subjective” approach which has regard to what the particular patient’s response 
would have been had the proper information been given’.'° He contrasted this with 
the ‘objective’ approach favoured in Canada and the US,!! which looks rather to 
the response of a reasonable person in the patient’s position. Though 
acknowledging that the ‘subjective criterion’ may tempt some patients, with the 
benefit of hindsight, to indulge in spurious claims, that, had they been warned of 
risks, they would have rejected treatment that — even given those risks — would 
have appeared objectively the best option, he was of the view that ‘these dangers 
should not be overstated. Tribunals of fact can be trusted to reject absurd, self- 
interested assertions.’ !? 





5 At pera 57 citing Rogers at (1992) 175 CLR 479, 490. 

6 464 F 2d 772 (1972). 

7 It may, however, be contrasted with the position under English law where, following the House of 
Lords’ judgment ın the case of Sidaway v Governors of Bethlem Royal Hospital [1985] 1 AC 871, the 
doctor will normally not be held to have breached hus duty of care in faxing to warn of risks provided 
other doctors would sinmlarly not have warned of them (1e the Bolam test 1s applied) 

8 Itis true that, in Mrs Hart’s case, Dr Chappel was also in breach of an implied contractual term that he 
would disclose material naks. However, as Gummow J pointed out (at para 58) this m itself would 
only have entitled ber to nominal damages. 

9 As Hayne J noted (at para 116) there are some anomalous mstances of causal over-determimation 
where the test fails to provide a result, eg where two fires lit by independent tortfeasors and each 
sufficient to destroy the plaintiff's house merge before doing so. However, that type of problem was 
not relevant on the facts. 

10 At para 937. 

11 A recent decision of the Supreme Court of Canada ın point is that of Arndt v Smith [1997] 2 SCR 539. 

12 See n 10 above. In fact it is apparent that courts which use the ‘objective’ approach are no longer 
engagmg m a purely factual causal inquiry In England, like Australia, the ‘subjective’ oona 
favoured though the hypothetical response of the reasonable person will be relevant ın 
cogency of the patient’s evidence: see Smuth v Barking, HE a and Ur sans ve 
LR 285. 
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Applying this approach to the instant case, the High Court accepted the finding 
of the trial judge that, because of the progressive nature of her condition, Mrs Hart 
would ultimately have had the operation in question and ‘in any such operation the 
slight risk would exist of the kind that followed Dr Chappel’s procedure’ .13 
However, had she been warned of the risk, she would not have undergone the 
surgery when she did (in June 1983) and would not have used Dr Chappel as her 
surgeon. ‘She would have sought further advice. She would have wanted the 
operation performed by the most experienced person available.’ !4 In the light of 
these facts, the High Court held that the ‘but for’ test was satisfied and this much 
was also conceded by Dr Chappel: ‘if the surgery had in fact been postponed and 
carried out at a different time, “[iJn all likelihood [Mrs Hart] would not have 
suffered the random chance of injury” to her vocal cord. This represented nothing 
more than an acceptance that such injury was an extremely rare occurrence’ 15 


Legal causation 


As Kirby J noted, ‘If, but for the negligent act or omission, the actual damage 
suffered by a plaintiff would not have occurred, it will often be possible as a 
practical matter to conclude the issue of causation in the plaintiff's favour’ .!6 
However, the Court recognised that the test was not always a sufficient basis for 
doing so. There is still the matter of ‘legal causation’ to be resolved. In the words 
of McHugh J: 


Underlying the rejection of the ‘but for’ test as the [exclusive] determinant of legal causation 
18 the instinctive belief that a person should not be liable for every wrongful act or omission 
which is a necessary condition of the occurrence of injury that befell the plaintiff. As Mason 
CJ emphasised in March,!’ causation for legal purposes is concemed with allocating 
responsibility for harm or damage that has occurred. ... Thus, in Leask Timber and 
Hardware Pty Ltd v Thorne,!8 members of this Court accepted that the driving of a crane by 
an uncertificated driver was not causally related to the death of the plaintiff's husband, 
notwithstanding that driving a crane without a certificate was a breach of the law and that 
the death would not have occurred but for that breach.!9 


It is fairly unusual for problems of legal causation (also often termed 
‘remoteness of damage’) to present themselves in the context of a medical 
negligence claim: generally the courts have held doctors whose improper conduct 
is a ‘but for’ cause of their patients’ injuries liable without further ado.2! However, 


13 per Kirby J at para 91. 

14 ibid. 

15 ibid. While declming to put an exact figure on the risk of voice loss following the type of procedure 
camied out on Mrs Hart, Kirby J noted that such injury ‘required the coincidence of three events (1) 
the operative tear to the oesophagus; (2) an escape of bactena from the oesophagus; and (3) 
consequential impingement of the resultmg infection upon the nearby right vocal cord causing 
paralysis and damage Each of these preconditions was accepted to be very rare. A tear could occur 
--: once in every 20, 30 or 40 operations. Usually it resulted in nothing more than the “escape of a 
few bubbles of air”. 

16 At para 93.3. 

17 March v Stramare (E &MH) Pty Ltd (1991) 171 CLR 506. 

18 (1961) 106 CLR 33. 

19 At para 26. 

20 Though the members of the High Court avoided the terminology of ‘remoteness’ in their judgments. 

21 Even if the precise risk that materialises 1s not that agamst which the doctor should have guarded, the 
courts have tended to treat such injury as ‘but a variant of the foreseeable’ per McKinnon J in 
Hepworth v Kerr (1995) 6 Med LR 139. Recently, though, in Brown v Lewisham & North Southwark 
HA [1999] Lloyd’s RepMed 110 — a case in which a patient, in the hight of his known chest infection, 
was negligently discharged from hospital and subsequently lost his leg from an unsuspected 
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it was this issue in Chappel v Hart (on which McHugh and Hayne JJ dissented) 
which created the most difficulty for the Australian High Court, and provides the 
case with much of its legal interest. 


Adding to the risk of injury 


To understand the peculiar difficulties that the facts of the case presented for the 
Court, one should begin with the generally accepted proposition that, in order for 
legal causation to be satisfied, and thus to be liable for the damage suffered by the 
plaintiff, the defendant’s conduct must have created or added to the risk of the type 
of damage that subsequently occurred.~ In contrast, as McHugh J forcefully 
expressed the matter: 


If ... the defendant’s conduct does not increase the risk of injury to the plaintiff, the 
defendant cannot be said to have materially contributed to the injury suffered by the plaintiff 
tes [Df the act or omission of the defendant has done no more than expose the plaintiff to a 
class of risk to which the plaintiff would have been exposed mrespective of the defendant’ s 
act or omission, the law of torts should not require the defendant to pay damages.” 


Both McHugh and Hayne JJ were of the view that Mrs Hart’s case was one in 
which, even if Dr Chappel had wamed her, ‘the risk of her suffering the 
co nces that in fact befell her would, for all practical purposes have been the 
same’ 24 Instead, Dr Chappel had merely altered the time and place at which Mrs 
Hart was exposed to the risk of the injury occurring. In Hayne J’s words: 


Of course, the respondent did suffer a perforated oesophagus, she did suffer an infection, she 
did suffer paralysis of the laryngeal nerve. But if she had not attended the hospital on that 
day, the probabilities are that none of this would have happened. And if the appellant had 
told her of the risk to her voice, she would not have had the operation when she did. But 
precisely the same argument would be open if, instead of suffering damage to her voice, as 
she has, the operating theatre in which her procedure was performed had been struck by 
lightning, or a runaway truck, and she had been injured. But for the negligent failure to warn 
she would not have been in harm’s way.?> 


An evidential dispute 


The issue of whether, on the assumption that the background risk of injury to Mrs 
Hart remained the same, McHugh and Hayne JJ’s conclusion is a compelling one, 
will be addressed further below. However, it is important to note that at least one of 
the majority judges took a somewhat different view of the evidence. Specifically, 


thrombons — Beldam LJ commented: ‘The public policy of lmiting the hability of tortfeasors by the 
control mechanism of foreseeability seems to me as neceasary in cases of medical as in any other type 
of negligence .. [I]t must be shown that the mjury suffered by the patient is within the nak from 
which it was the doctor’s duty to protect him. If it 1s not, the breach is not a relevant breach of duty’. 

22 Palsgraf v Long Island RR, 248 NY 339 (1928); Overseas Tankship (UK) Ltd v Morts Dock and 
Engineering Co Ltd, The Wagon Mound [1961] AC 388. (The exceptions to this proposition furmshed 
by the ‘eggahell skull rule’ and certain cases of ‘ulterior harm’ are ignored for the purposes of this 
discussion.) 

23 McHugh J cited the decision of the House of Lords in Carslogie Steamship Co Ltd v Royal 
Norwegian Government [1952] AC 292 (in which storm damage sustaned by a shıp previously 
delayed by the defendant’s negligence was held to be urecoverable) as support for this proposition. 
He continued: ‘No doubt the House would have reached a different conclusion if the delay had 
increased the risk that the vessel might suffer damage from severe storms’ (see paras 27-29). 

24 per Hayne J, at para 129. 

25 At para 118 
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Gaudron J in her short opening speech clearly assumed that, if Mrs Hart’s 
operation had been performed by a different, more experienced surgeon, the risk of 
her suffering the injury to her voice would have been reduced. Indeed, her 
conclusion on this question appears to gain some support from the findings of the 
lower courts in the case. As she noted: 


In the Court of Appeal, Handley JA ... found that ‘[wyhile perforations could occur ... 
without negligence, superior skill and experience could reduce [that] mak’. His Honour 
added, that, on the evidence, Mrs Hart was likely to have ‘retained the best and most 
experienced surgeon available’ had she been fully informed of the risks involved and 
concluded that ‘the risk ... in the actual and hypothetical situations is not the same’. That 
conclusion was clearly open.26 


For their part, the two other members of the majority, Gummow and Kirby JJ, were 
rather less clear on this point, though the latter judge appears to have been 
persuaded to some extent by Gaudron J’s view of matters.27 

The point is an important one because, if it was indeed the case that another 
surgeon could have performed the operation with less risk to Mrs Hart, then Dr 
Chappel’s failure to warn her (depriving her of the opportunity to find such a 
surgeon) did materially increase the risk of injury to her. Thus, on the minority 
reasoning of McHugh J also, the test for legal causation would be satisfied.28 


A common sense approach to causation 


Returning to the problem of whether, on the view of the facts taken by the minority 
(ie that the underlying risk of injury to Mrs Hart would have been the same 
whoever performed her operation”) she should fail on legal causation, Gummow 
and Kirby JJ thought not.® Instead they both stressed the ‘common sense’ nature of 
the causal inquiry, citing Lord Hoffmann’s dictum (in the recent House of Lords 
case of Environmental Agency (formerly National Rivers Authority) v Empress Car 
Co (Abertillery) Ltd?!) that ‘one cannot give a common sense answer to a question 
of causation for the purpose of attributing responsibility under some rule without 
knowing the purpose and scope of the rule’ .32 Applying this approach to Mrs Hart’s 
case, Gummow J commented: 


The nature and purpose of a duty with the content established in Rogers v Whitaker concern 
the right of the patient to know of material risks which are involved in undergoing or 
forgoing certain treatment ... In the present appeal, not only was the damage which Mrs 
Hart suffered reasonably foreseeable, but the fact that the relevant conjunction of 
circumstances could occur should have been the subject of any adequate waming and the 
reason for giving it [emphasis added]33 





26 At para 18 

27 At para 97 (but contrast his earlier comments at para 94). 

28 See n 23 above. The other minority judge, Hayne J, did not addreas this point. 

29 The discussion in the remainder of this commentary proceeds upon this basis. 

30 Gandron J, who, as we have seen, interpreted the evidence differently, did not discuss the 1asne, 

31 [1999] 2 AC 22, at 31. 

32 See Gummow J, at para 63; Kirby J, para 96. 

33 At paras 65-66. Similarly, Kirby J suggested (at para 96) that ‘Mrs Hart was ready to accept any 
general nsks of the operation of which she was warned. However she declined to bear the tisks about 
which she questioned the surgeon and received no adequate response. When those risks so quickly 
eventuated, commonsense suggests that something more than a mere coincidence or irrelevant cause 
has intervened’. 
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He accepted that ‘in some cases of a failure to warn by a medical practitioner an 
application of the “but for” test without qualification could lead to absurd or 
unjust results. Such would have been the situation if, for example, instead of 
suffering damage to her laryngeal nerve, Mrs Hart had been injured through the 
misapplication of anaesthetic’. Here, though, ‘the very risk of which she should 
have been warned materialised’ .™ 

However, whilst this emphasis upon the nature of the damage disposes of Hayne 
J’s fear that otherwise there would be liability ‘if... the operating theatre ... had 
been struck by lightning or a runaway truck’,*5 it is submitted that there remains a 
general difficulty with the approach adopted by Gummow and Kirby JJ on this 
question. In particular, it is apparent that the risk of injury to Mrs Hart was one that 
existed independently: it was not Dr Chappel’s failure to disclose it that called it 
into being or added to it. Thus, despite Gummow J’s suggestion to the contrary, it 
is not really true to say that the possibility of the risk materialising was the reason 
for the rule requiring its disclosure.** This point can be illustrated by reference to a 
hypothetical used by McHugh J in which the defendant fails to warn the plaintiff 
that a particular route is subject to landslides, but all other available routes are 
equally prone to the same risk.3’ Clearly, in so far as we imposed a duty on the 
defendant to disclose this fact, the reason would not be to reduce the risk to the 
plaintiff of suffering injury in a landslide, since the ex ante probability of this is the 
same whichever route he takes.” 

Similarly, it should be noted that in the Environmental Agency case,*° used by 
Gummow and Kirby JJ to support their arguments, Lord Hoffmann was concerned 
with the problem of attributing causal status between (competing) necessary 
conditions which gave rise or added to the risk of the plaintiff s injury (ie already 
satisfied McHugh J’s test for legal causation“). This is apparent both from the 
factual context of that case‘! and by his Lordship’s discussion of the well-known 
decision in Stansbie v Troman.* The latter is a classic example of a situation in 
which a legal rule arises from the desire to promote conduct (locking the door on 
leaving an empty house) which would have served to reduce the risk of the harm 
(theft by a burglar) which in fact ensued. 


An alternative rationale 


Notwithstanding the above criticisms, one may well sympathise with the desire on 
the part of Gummow and Kirby JJ to find a basis on which to hold Dr Chappel 
liable. After all, as Kirby J, referring to Mrs Hart’s clearly expressed concern as to 
possible voice damage, pointed out, ‘[t]he practicalities are that, had those 
concerns been met as the law required, the overwhelming likelihood is that the 
patient would not, in fact, have been injured’.43 Moreover, the failure to hold a 


34 At paras 66-67. 

35 See n 25 above 

36 At least, it 1s true only in the weak sense that, if no such nsk existed, there would (obviously) be no 
grounds for disclosing it. 

37 At paras 30-31. 

38 It is, of course, being assumed that the plamtiff does not have the option of abandoning the journey 

39 See n 31 above. 

40 See n 23 above. 

41 The case concerned the liability of a defendant who maintained an unguarded oil tank on his land, 
from which oil leaked (possibly through the intervention of a malicious third party) mto the nver. 

42 [1948] 2 KB 48. 

43 At pera 96. 
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doctor legally responsible in such circumstances would have startling implications 
for many other similar cases of non-elective surgery.“ Indeed, in such instances it 
would substantially undermine the hard-won legal principle that the patient has a 
‘right to know’ of the medical risks in the first place. 

With these points in mind, is there an alternative rationale by which the 
conclusion of in favour of liability in Dr Chappel’s case can be supported? It is 
submitted that the answer is yes, but in order to provide such support, regard must 
be had to the special nature of the doctor’s duty to advise his patient of risks of 
treatment. As already suggested, the principal reason for imposing such a duty is 
ultimately not to reduce the likelihood of the risks materialising (for they are to a 
large degree unavoidable features of the environment in which the surgeon works). 
Rather, it is to promote the patient’s decision-making autonomy: the latter’s ‘right 
to decide for himself whether or not to submit to the treatment in question’.*5 
Making one’s own choice in this context necessarily includes assessing the various 
risks and benefits presented by the available treatment options (including non- 
treatment) and deciding, in the light of one’s general goals and values, which of 
those risks one is prepared to run. The doctor, who, even with the best of 
intentions,*© offers an incomplete picture of the therapy he proposes by 
withholding information as to risks, usurps this right of choice. 

In the light of this it is submitted that in such cases, if the patient would not have 
had the procedure if properly advised,“ the law should deem the doctor to have 
assumed the risk of injury. It is as though, in failing to mention the risk’s existence, 
he has warranted that it will not materialise, at least in the normal course of 
events.48 Alternatively, we could say that he is estopped, at this stage of 
proceedings, from pointing to the existence and unavoidable nature of such a risk. 
Either way, liability is made out even though, in not creating or adding to the risk, 
the doctor does not satisfy the usual test for legal causation.‘ 


Conclusion 


It is suggested that in Chappel v Hart the majority of the Australian High Court 
reached the correct conclusion (in favour of liability), but not necessarily for the 
right reasons. As we have seen, its judgment was also affected by a significant 
difference of view as to the evidence, which prevented one of its number, Gaudron 


44 ie cases, like Mrs Hart’s, where the patient ulnmately has no choice but to submit to a particular 
medical procedure with its inherent risks of inyury. 

45 per Gummow J (citing Rogers v Whitaker), at para 65. As noted (see n 7 above) in England, the test 
as to whether the doctor 1s ın breach of duty gives greater weight to accepted medical practice in such 
cases. However, this does not affect the argument in favour of relaxing the requirement of legal 
causation insofar as such breach is established. 

46 xe where the doctor genuinely believes that running the risk 1s in the patient’s best interests. However, 
as the District of Columbia Circuit Court of Appeals recogmsed in Canterbury v Spence (see n 6 
above), exceptionally there may be a justification for not disclosing risks on grounds of ‘therapeutic 
privilege’. That 1s, if such disclosure is liable to custress the patient to the point that ıt will seriously 

47 ie factual causation is satisfied. 

48 The latter caveat is necessary in view of a hypothetical suggested by Hayne J at para 124 of hus 
judgment Here lightmng causes a power surge, which affects the equipment being used dunng the 
Operation and results in damage to the patient’s laryngeal nerve. Though the harm is the type for 
Which the risk should have been disclosed, it may be regarded as unfair to hold the doctor responsible 
for its matemalisation by such freakish means. 

49 A umilarly ‘punitive’ approach to lability, which relaxes this requirement, is suggested for cases of 
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J, from addressing the key issues as to legal causation that have occupied much of 
this note. Nevertheless, the case undoubtedly deserves attention for the 
forcefulness and clarity of the arguments that may be found in all five judgments, 
as well as the judges’ preparedness to grapple head on with fundamental causal 
principles. McHugh J’s dissenting opinion, in particular, provides a masterly 
exposition of a notoriously difficult area of law. Though at first glance the facts of 
the case appear to concern medical negligence issues of a relatively routine order, 
the judgment may be regarded as contributing significantly to the common law’s 
understanding of tort law in general. 


Prosecutorial Policy, Double Jeopardy and the Public 
Interest 


Gavin Dingwall* 


Anglo-American jurisprudence has a considerable history of protecting individuals 
from the so-called double jeopardy associated with being prosecuted again for 
matters that they have already either been convicted or acquitted of by a competent 
court.! Andrew Choo identifies two principal reasons why this type of protection is 
necessary: firstly, it helps provide protection against wrongful convictions and, 
secondly, it helps preserve the moral integrity of the criminal justice process. 
Choo’s first rationale, which he classifies as intrinsic rather than extrinsic in 
character, is based on the notion that a miscarriage of justice is more likely 
following a subsequent prosecution because innocent individuals may lack the 
necessary resources or stamina to defend themselves successfully on more than one 
occasion. The defendant’s task would also be more difficult the second time 
around as the prosecution would have the benefit of knowing the full defence case 
prior to the subsequent trial, effectively making it easier for the prosecution to 
discharge their traditional burden of proof. His latter rationale recognises that the 


z Department of Law, University of Wales, Aberystwyth. I wish to thank my colleagues Gwyn Jones, Neil 
Kibble and Diane Rowland for discussing some of the issues raised in this paper and the anonymous MLR 
reviewers for their valuable comments. The usual disclaimer applies. 


1 For historical background see J Hunter “The Development of the Rule against Double Jeopardy’ 
(1984) 5 Journal of Legal History 3 and J.A. Sigler ‘A History of Double Jeopardy’ (1963) 7 
American Journal of Legal History 283. 

2 AL.-T. Choo, Abuse of Process and Judicial Stays of Criminal Proceedings (Oxford. Clarendon 
Presa, 1993) 17. 

3 ibid 17. The defence now have a duty, after pnmary prosecution disclosure has taken place and the 
case is committed to the Crown Court, to provide the prosecutor with a defence statement. Section 
5(6) of the Cnminal Procedure and Investigations Act 1996 states that this comprises a written 
statement (a) setting out in general terms the nature of the accused’s defence, (b) indicating the 
matters on which he takes issue with the prosecution, and (c) setting out, m the case of each such 
matter, the reason why be takes issue with the prosecution For background to these provisions see R 
Leng and R D. Taylor, Blackstone’s Guide to the Crimmal Procedure and Investigations Act 1996 
(London: Blackstone Press, 1996) 7-33. According to the Solicitor-General durmg the Parhamentary 
debate on the section, there was no intention that the defence had to provide details of the evidence 
that they would rely on to support their objections to the prosecution case, see Hansard, House of 
Commons Committee, 16 May 1996, cols 66-69. Clearly such a defence statement would not be as 
beneficial to the prosecution as witnessing the evidence that was adduced and the line of questioning 
adopted by defence counsel at an earlier trial 
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public interest requires there to be some degree of finality in the criminal justice 
process to protect individuals suffering more than once from the trauma, stigma, 
inconvenience and expense associated with prosecution. Allied to this, Choo notes 
that a rule against double jeopardy further serves the public interest by ‘preventing 
harassment and inconsistent results and by conserving judicial resources and court 
facilities’.* The rationales that Choo identifies are primarily, though not 
exclusively, concerned with situations where the defendant was acquitted at the 
first trial. Yet, if the defendant was convicted at the earlier trial, any subsequent 
prosecution for another offence connected to the first conviction also requires an 
appropriate legal response. Subsequent prosecutions where the defendant has 
already been convicted of the same, or substantially the same, offence could also 
lead to the unacceptable harassment of individuals by law enforcement agencies 
and would represent an inappropriate use of criminal justice resources. Moreover, 
in a penal system where the primary determinant of sentence is desert,* there is a 
danger that simultaneous or consequential prosecutions may result in a 
disproportionate aggregate punishment being imposed for what is in effect the 
same incident. 

If the general principles for legal intervention are compelling, it has proved more 
difficult to circumscribe either the exact circumstances where the law will 
intervene or the most appropriate remedy where intervention is required. The two 
primary* remedies that the courts have used have been the specialised pleas in bar 
and the more general discretion afforded to judges to stay proceedings if they 
would amount to an abuse of process. If the defendant has already been acquitted’ 
or convicted? of the same offence by a competent court,’ the pleas in bar of 
autrefois acquit and autrefois convict, if upheld, bar any further proceedings on the 
indictment. However, as will become apparent, the boundaries of this particular 
remedy were not clear, in turn raising questions about its relationship to abuse of 


—— sss 
4 n2 above, 18. 
5 


The desert philosophy reached its zenith in the Criminal Justice Act 1991 which provided that 
sentences were largely to be determined as a proportionate penal response to the offending conduct. 
However, both subsequent legislative provisions and appellate case law have had the effect of diluting 
the retributive rigour of the sentencing framework in favour of a policy of popular punitivences 
exemplified by the rhetoric of deterrence and incapacitation. See A. Ashworth, and 


proceedings involving the parties; see Mills v Cooper [1967] 2 QB 459 The House of Lords, 
however, stated that issue estoppel has no place in criminal proceedings; Director of Public 


7 Although not usually a problem, there is a significant body of case law on what constitutes an 
acquittal for the purposes of the plea; see notably Bennett and Bond, ex parte Bennett (1908) 72 JP 
362; Dabhade [1993] QB 329; Grays Justices, ex p Low [1990] QB 54; Manchester City Stipendiary 
Magistrate, ex p Snelson [1977] 1 WLR 911. 

8 Again the definition of conviction is not wholly without problems. It does not include an offence 
taken into consideration for sentencing purposes when the offender is being sentenced for another 
offence; Nicholson [1947] 2 All ER 535. It also does not include a finding of guilt in a disciplinary 

even where a punishment is imposed; Hogan [1960] 2 QB 513. For a more detailed 
analysis of the relationship between disciplinary proceedings, the criminal law and double jeopardy 
see G. Dingwall and C. Harding, Diversion ın the Crimmal Process (London: Sweet & Maxwell, 


9 If a foreign court is competent to deal with the matter the pleas in bar would apply in an English 
court, Aughet (1919) 13 Cr App R 101; Treacy v Director of Public Prosecutions [1971] AC 537. If, 
however, the earlier proceedings were ultra vires the pleas in bar will not succeed; Kent Justices, exp 
Machin [1952] 2 QB 355; West [1964] 1 QB 15. 
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process. This issue surfaced, and was subsequently clarified (though arguably not 
resolved), in R v Beedie.'° The facts of the case vividly demonstrate the increasing 
importance of delimiting the respective roles of the two traditional double jeopardy 
remedies in a legal system where an increasing number of official agencies have 
been vested with prosecutorial powers and where the scope of the Criminal Law 
continues to expand. The multiple agency point is of particular practical 
importance. The aims and powers of different prosecution agencies may conflict 
and each agency may not be aware of other agencies’ interest and involvement. 
Does a prosecution by one agency leave an individual immune from prosecution by 
all other agencies over the same incident? In Beedie the issue was as stark as 
whether a successful prosecution brought by the Health and Safety Executive in 
connection with a defective gas fire debarred the Crown Prosecution Service from 
prosecuting Beedie for the manslaughter of a tenant who died from carbon 
monoxide poisoning after using the fire. If the Court decided that the defendant 
should not be prosecuted for manslaughter, one may well bave been left with the 
feeling that justice had not been served in the instant case owing to a lack of 
consultation and agreement between the two agencies. Conversely, if the Court 
allowed the subsequent prosecution to proceed, it would appear that the 
fundamental principles justifying legal intervention in double jeopardy cases 
would have been compromised. 


The facts and the first instance decisions 


Thomas Beedie was the owner of a bedsit in Kingston upon Hull which he rented 
to a 19 year old called Tracy Murphy. Miss Murphy died of carbon monoxide 
poisoning on 29 November 1993 after debris that had accumulated over the years 
blocked the chimney making the gas fire dangerous. If the fire had been serviced 
regularly this would have been noticed and the tragedy could have been averted.!! 
In June 1994, the Health and Safety Executive prosecuted Beedie under section 33 
of the Health and Safety at Work etc Act 1974 on the basis that, by failing to 
maintain the fire and flue in good repair and proper working order, he had not 
ensured his tenant’s health and safety as far as was reasonably practicable. Beedie 
pleaded guilty, was fined £1,500 and ordered to pay £418 costs. A month later the 
defendant also pleaded guilty to a number of charges brought about by the city 
council under section 369 of the Housing Act 1985 and regulations 7 and 8 of the 
Housing (Management of Houses in Multiple Occupation) Regulations 1990 in 
respect of other gas appliances at the same address. On this occasion he was 
granted a conditional discharge and ordered to pay £1,000 costs. The inquest into 
the tenant’s death was held a month later. The coroner informed the defendant’s 
solicitor that there would be no prejudice in Beedie giving evidence as there would 
be no realistic prospect of a subsequent prosecution for manslaughter given the 
previous convictions in connection with the death. In light of this assurance, 





10 [1998] QB 356. 

11 The Gas Safety (Installation and Use) Regulations 1998 now place a legal duty on landlords to ensure 
that appliances and flues provided for tenants’ use are maintained in good order and checked for 
safety every twelve months by an individual registered with the Council for Registered Gas Installers. 

12 Section 10(3) of the Coroners Act 1988 stipulates that coroners retam the common law power both to 
compel witnesses to attend and give evidence at an inquest and to punish for contempt of court 
anyone who fails to attend and give evidence. On the extent of this common law power see West 
Yorkshire Coroner, ex parte Smith (No 2) [1985] QB 1096 
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Beedie was informed that a failure to give evidence would amount to contempt.!? 
The jury returned a verdict of unlawful killing.'? After obtaining a transcript of the 
inquest, the police notified the Crown Prosecution Service, interviewed Beedie and 
charged him with manslaughter.’ His counsel at trial, relying on Connelly v 
Director of Public Prosecutions,'5 attempted to stay the indictment on the basis of 
autrefois convict as Beedie had already been convicted of a criminal offence in 
relation to his tenant’s death. 

The trial judge, Clarke J, rejected this submission, holding that the majority of 
the House of Lords in Connelly had interpreted autrefois in a narrow sense, namely 
that it was applicable only in circumstances where the second indictment alleged 
exactly the same offence as that which had been determined at the earlier trial. 
Therefore, a conviction under the Health and Safety at Work etc Act 1974 did not 
automatically preclude a subsequent prosecution for manslaughter. Clarke J, 
however, also held that Connelly stated that, as a general rule, it would be an abuse 
of process if a defendant was punished twice for an offence arising out of the same, 
or substantially the same, proceedings unless there were ‘special circumstances 
which make it just and convenient in that case’.!6 In effect, Clarke J determined 
that the appropriate remedy to be considered in this case was a judge’s inherent 
discretion to stay proceedings which constitute an abuse of process rather than the 
mandatory application of autrefois convict. In deciding whether or not there were 
such ‘special circumstances’ to stop an abuse of process argument succeeding, the 
judge stated that he had to take account of all of the relevant circumstances, 
including both the interests of the defendant and those of the wider public. He 
came to the conclusion that 


The question is whether there would be manifest unfaumness or prejudice to the defendant if 
this prosecution is allowed to proceed .. It appears to me that the exercise of a discretion of 
this kind 18 essentially one of balance. In principle the public interest requires, if a defendant 
is guilty of manslaughter because of his gross negligence, that fact should be reflected in the 
verdict of a jury or by a plea of guilty ın the context of criminal proceedings ... It appears to 
me that it is ın the public interest that the matter should be tried and, if necessary, 
determined by a jury, in the context of an indictment for manslaughter. It is of the utmost 
importance that a tragedy like this should never happen again, and that landlords should 
appreciate the risk they run if they are guilty of gross negligence. I also take account of the 
legitimate concerns of the family of the deceased, although that is only one factor in the 
context of a decision where the general public interest lies ... I am unable to accept that [to 
impose a further penalty] would be unfair on the facts of this case because no court has 
considered whether the defendant was guilty of gross negligence causing death. Moreover, 
no court has considered the appropriate penalty in respect of such gross negligence if it is 


13 It was not open to the jury to find Beedie guilty of manslaughter. The Coroners Act 1988, section 

11(6). ‘At a coroner’s inquest into the death of a person who came by bis death by murder, 

or infanticide, the purpose of the proceedings shall not include the finding of any person 

guilty of the murder, manslaughter or infanticide; and accordingly a coroner’s inquisition ahal! in no 

case charge a person with any of those offences’. Although the jury can not determine any question of 
criminal 


determining issues of criminal liability; HM Coroner for North Humberside and Scunthorpe, ex parte 
Jamieson [1995] QB 1. As a finding of unlawful killing requires proof that there has been an unlawful 
homicide the coroner has to direct the members of the jury that the standard of proof required is 
beyond reasonable doubt; West London Coroner, ex parte Grey [1988] QB 467; Wolverhampton 
Coroner, ex parte McCurbin [1990] 2 All ER 759. 

14 Had Beedle been charged with manslaughter before the conclusion of the inquest the usual procedure 
is that the inquest is adjourned until the conclusion of the cnminal proceedings; the Coroners Act 
1988, section 16(1)(a). The finding of any subsequent inquest must not be inconsistent with the 
outcome of the criminal proceedings, section 16(7). 

15 [1964] AC 1254. 

16 Lord Devlin, n 15 above, 1360. 
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established ... It would not in all the circumstances of this case be manifestly unfair or 
prejudicial to the defendant if this indictment is allowed to continus.!7 


On the basis of this ruling, Beedie pleaded guilty to manslaughter and was 
sentenced to 18 months imprisonment suspended for two years.!8 He appealed by 
certificate of the trial judge under section 1(2) of the Criminal Appeal Act 1968 (as 
amended) on two primary grounds. First, that the trial judge had erred in law in 
rejecting the plea of autrefois convict as there had already been a conviction for the 
offence contained in the Health and Safety at Work etc Act 1974 arising out of the 
same incident. In essence this was a challenge to the trial judge’s finding that the 
remedy to be considered in this case was abuse of process, and hence discretionary 
in nature, rather than autrefois which, according to Connelly, is mandatory. The 
second ground for appeal, however, accepted that the relevant remedy in this case 
was abuse of process, but alleged that the trial judge had wrongly exercised his 
discretion in allowing the prosecution to proceed in the absence of any genuinely 
‘special circumstances’. In granting the certificate to appeal, Clarke J 
acknowledged that he had faced a ‘very unusual and difficult task’ as there had 
been intense local interest in the case, the guidance in the leading case of Connelly 
had been widely misinterpreted in the intervening period, and the submissions at 
trial had lacked precision. 


The Court of Appeal decision: reassessing Connelly 


Counsel for Beedie, Robert Smith QC, conceded in the Court of Appeal that the 
trial judge had not erred in law by limiting the scope of autrefois to cases where the 
second indictment alleged the same offence as that in the earlier trial. In Connelly 
there had been some debate as to what exactly the word ‘offence’ referred to. Lord 
Devlin concluded that 


For the doctrine of autrefois to apply it ıs necessary that the accused should have been pat in 
peril of conviction for the same offence as that with which he ıs then charged. The word 
‘offence’ embraces both the facts which constitute the crime and the legal characteristics 
which make it an offence. For the doctrine to apply it must be the same offence both in fact 
and in law. Robbery is not in law the same offence as murder ... and so the doctrine does not 
apply in the present case? 

Similarly Lord Reid, despite misgivings that the underlying rationales were lacking 

in consistency, concluded that the earlier authorities 


(show) that many generations of judges have seen nothing unfair in holding that the plea of 
autrefois acquit must be given a limited scope. It may not be possible to reconcile all the 
decisions, but I cannot disregard the fact that with certain exceptions it has been held proper 
in a very large number of cases to try a man a second time on the same criminal conduct 
where the offence charged is different from that charged at the first tnal. Distinctions 








17 Reprinted at n 10 above, 363 

18 The sentence 1s worthy of comment in itself. Section 22(2) of the Powers of the Cnmmal Courts Act 
1973 (as amended) stipulates that a suspended sentence can only be imposed if (a) the case is one in 
which a sentence of imprisonment would have been sppropriate even without the power to suspend 
the sentence, and (b) that the exercise of that power can be justified by the exceptional circumstances 
of the case, Although the Court of Appeal have not provided a guideline judgment on what 1s meant 
by ‘exceptional circumstances’, it has been made clear that suspended sentences should be used 
sparingly and only in truly extraordinary cases. See Okinikan [1993] 1 WLR 173; Weston [1996] 1 Cr 
App R (S) 297; Armstrong [1997] 1 Cr App R (S) 255. 

19 n 10 above, 366. 

20 Lord Devin, n 15 above, 1339-1340. 
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between cases where a man can be tried a second time and where he cannot may seem 
technical, but they seem to me to be so well established by authority that it would be wrong 
to disregard or overrule them even if I desired to do so.” 


ee Court of Appeal in Beedie confirmed that Connelly had been widely 
in the intervening period. The leading practitioners’ work, 
Archbold’ s Criminal Evidence, Pleading & Practice,“ had taken the judgment 
of Lord Morris of Borth-Y-Gest to be the ratio of the case when, in fact, it was a 
minority judgment. Connelly was a case of major importance, not least as it 
provided an authoritative analysis of a substantial number of earlier, and 
sometimes conflicting, authorities on the scope of autrefois. Near the start of 
his judgment, Lord Morris summarised what he saw as the governing principles of 
autrefois.4 Subsequently, these principles had wrongly been taken to represent the 
ratio of the case. Key to the current discussion were Lord Morris’ third and fourth 
principles which provided a wider definition of autrefois than the majority position 
(3) that the same rule applies if the crime in respect of which he is being charged is in effect 
the same, or is substantially the same, as either the principal or a different crime in respect of 
which he has been acquitted or could have been convicted or has been convicted; (4) that 
one test as to whether the rule applies is whether the evidence which is necessary to support 
the second indictment, or whether the facts which constitute the second offence, would have 
been sufficient to procure a legal conviction upon the first indictment either as to the offence 
charged or as to an offence of which, on the indictment, the accused could have been found 
guilty. 
Lord Morris’ analysis of the earlier authorities which led to this conclusion was 
careful, lengthy and not without substance. In particular, authorities such as 
Tancock* demonstrated a reluctance on the part of the courts to interpret autrefois 
as narrowly as Lord Devlin or Lord Reid. In Tancock, the defendant had been 
convicted of manslaughter prior to a coroner’s jury returning a verdict of wilful 
murder. He pleaded autrefois convict after being arraigned for murder and the plea 
proved successful.” However, it was notable that Denman J believed that no jury 
would have convicted Tancock of murder on the available evidence and, had there 
been a case to answer, he would have allowed the trial to continue and reserved the 
point to the Court of Crown Cases Reserved. Similarly, in Gould® a wider 
definition of autrefois was accepted, albeit obiter. Parke B stated that an acquittal 
for murder would be sufficient to prove the plea of autrefois acquit to a charge of 
burglary with violence given the possibility that the jury could have convicted the 
defendant of manslaughter or assault at the earlier trial.?? Further support for Lord 
Morris’ interpretation can be found in Cockburn CJ’s judgment in Elrington.® 
Although this case was decided on a narrow point of statutory interpretation, 
Cockburn CJ stated that it was a 





21 Lord Reid, n 15 above, 1295-1296. 

22 (London. Sweet & Maxwell, 1997) peragraph 4-117. The other major reference work Blackstone's 
Crimmal Practice (London: Blackstone’s Press, 1996) had adopted a similar view at paragraph 9-29. 

23 The most important of which were Gould (1840) 9 C & P 364, Walker (1843) 2 M & Rob 446; Bird 
(1851) 2 Den 97; Elrington (1861) 1 B & S 688; Salvi (1857) 10 Cox CC 481; Tancock (1876) 34 LT 
455; Gilmore (1882) 15 Cox CC 311; Wemyss v Hopkins (1875) LR 10. 

24 Lord Moms, n 15 above, 1305-1306. 

25 ibid 1305, 

26 (1876) 34 LT 455. 

27 ibid 457. 

28 (1840)9C & P 364. 

29 ibd 364-365. 

30 (1861) 1B & S 688. 
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well established principle of our criminal law that a series of charges shall not be preferred, 
and, whether a party accused of a minor offence 1s acquitted or convicted, he shall not be 
charged again on the same facts in a more aggravated form.*! 


Cockburn CJ, however, did not directly state that this principle was part of the 
doctrine of autrefois or was part of a wider judicial discretion to prevent an abuse 
of process. In Connelly, Lord Morris interpreted Cockburn CJ’s principle as being 
part of the principle of autrefois’? as, elsewhere in the proceedings, Cockburn CJ 
had asked counsel whether or not a defendant could avail himself of autrefois 
acquit where he had been indicted for a felonious assault after having been 
acquitted of a common assault on the same facts and had referred to authority 
which suggested that the plea would succeed.*% 

Lord Devlin, however, saw Elrington as authority for a wider judicial discretion 
to prevent abuse of process™* and, again, his stance was not without substance, 
especially as the courts had interpreted Elrington in such a light in Miles’ and 
Grimwood. Lord Devlin recognised the importance of determining whether the 
appropriate remedy was a plea in bar or abuse of process;>” the former being 
mandatory in nature whereas the latter is discretionary. Because of this difference 
he believed that it was important to keep the two principles distinct by limiting the 
scope of autrefois and using judicial discretion to determine the correct response to 
all other scenarios. Similarly, Lord Pearce was of the opinion that ‘(instead) of 
attempting to enlarge the pleas beyond their proper scope, it is better that the courts 
should apply to such cases an avowed judicial discretion based on the broader 
principles which underlie the pleas’ .** In light of the above, the Court of Appeal in 
Beedie stated that the defendant was correct to concede that autrefois did not apply 
in the present case as the majority of the House of Lords stated that it applied only 
where exactly the same offence is alleged in the second indictment.*? One of the 
mainreasons why Beedie is a significant case, therefore, is that it puts to right the 
widespread misinterpretation of Connelly regarding the scope of autrefois. 

Once it had become established that autrefois was not applicable in the instant 
case, the focus of the appeal centred on whether the trial judge had exercised his 
discretion correctly by allowing the indictment to continue. The defence argued 
that Lord Devlin advanced a general principle in Connelly, namely that a judge 
should use his or her discretion to stay a second indictment if he or she was 
satisfied that its subject matter should have been included in the first indictment. 
The defence argued that this position was also taken by Lord Pearce and Lord 
Reid.*! This general rule that a second indictment should be stayed was, however, 
subject to a notable caveat 


A second trial on the same or similar facts is not always and necessanly oppressive, and 
there may in a particular case be special circumstances which make it just and convenient in 








31 Cockbum CJ, n 30 above, 696. 

32 Lord Moms, n 15 above, 1315 

33 Cockburn CJ, n 30 above, 694. This was primarily a reference to the scenano in Walker (1843) 2M & 
Rob 446. 

34 Lord Devlin, n 15 above, 1357. 

35 (1909) 3 Cr App R 13. 

36 (1896) 13 TLR 70. 

37 Lord Devlin, n 15 above, 1358. 

n 15 above, 1364. 


40 Lord Im, n 15 above, 1347. 
15 above, 1364, 1296. Lord Morns and Lord Hodson did not believe that such a discretion existed. 
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that case. The judge must then, in all the crcumstances of the particular case, exercise his 
discretion as to whether or not he applies the general rule.*2 


In Riebold,* one of the first reported cases to consider this aspect of Connelly, it 
was acknowledged that ‘the Lords who decided the case were subject to a 
substantial difference of opinion’. Nevertheless, Barry J stated that he was bound 
to follow the majority view articulated by Lord Devlin and approved by Lord 
Pearce and Lord Reid and, therefore, he had to ask himself whether there were any 
exceptional circumstances which would not make it oppressive to grant the 
prosecution leave to proceed on the charges in question.*S Both the parties in 
Beedie accepted that a judge did have the discretion identified by Lord Devlin and 
that the approach adopted in Riebold was correct. The question for the Court of 
Appeal, therefore, was not the form of remedy that might be available in the case, 
nor indeed the procedure that should be adopted once the correct form had been 
determined, but rather whether the trial judge had exercised his discretion correctly 
on the facts of the case. 

Counsel for the defendant argued that the reasons given by the trial judge for 
exercising his discretion, namely the concern of the deceased’s family and the 
public interest in a manslaughter prosecution, may have been good reasons but 
they were not special reasons in the sense required by Lord Devlin. It was 
submitted that special reasons had to be matters that would be unique to the case in 
question and would take it outside the norm for this kind of case. However, the 
factors identified by the trial judge were not special to this case; in all cases where 
a death was caused by gross negligence there is both a public interest in a 
manslaughter prosecution and genuine and understandable concern from the family 
of the deceased. Authorities were cited to show that the general principles in 
Connelly were equally applicable in cases involving fatality: death, in itself, did 
not constitute special circumstances.‘ 

The defence also argued that the trial judge had wrongly tried to distinguish the 
present case from Connelly on the basis that the Health and Safety Executive are an 
autonomous prosecuting body in relation to the Crown Prosecution Service and 
could not have prosecuted Beedie for manslaughter. As the Crown Prosecution 
Service could not have prosecuted Beedie in connection with the offence under the 
Health and Safety at Work etc Act 1974, the judge took the view that the 
Indictment Rules 1971“ did not apply in Beedie whereas the corresponding 
provisions in the Indictment Rules 1915 applied in Connelly. According to the 
judge’s interpretation, the two issues could not have been tried by the same tribunal 
at the same time in Beedie whereas they could have been in Connelly. This 
argument was correctly identified as being flawed on two grounds. First, if the 
respective agencies had liaised at an earlier date, they may well have formed the 
opinion that a manslaughter prosecution would have been more appropriate in the 
circumstances and decided not to pursue a prosecution for the summary Health and 
Safety offence. Secondly, and more crucially, the offences contained in the Health 
and Safety at Work etc Act 1974 are triable either way. Therefore, Beedie could 


42 Lord Devlin, n 15 above, 1360. 

43 [1967] 1 WLR 674 

44 ibid 676. 

45 ibid 677. 

46 Moxon-Tnitsch [1988] Crim LR 46; Forest of Dean Justices, ex p Farley [1990] RTR. 228. 

47 Rule 9 stipulates: ‘Charges for any offences may be joined in the same indictment if those charges are 
founded on the same facts, or form or are a part of a senes of offences of the same or a similar 
character’. See Barrell (1979) 69 Cr App R 250; Bellmann [1989] AC 836; Ludlow v Metropolitan 
Police Commisstoner [1971] AC 29. 
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have been committed for trial in relation to both matters and the charges could 
have been joined pursuant to the Indictment Rules 1971. The Crown accepted that 
the two counts could have been joined on the same indictment and that the trial 
judge’s contention was flawed. 

In response, the Crown submitted that the judge’s ruling had to be read in the 
context of his full analysis of Connelly and, in particular, his detailed consideration 
of Lord Devlin’s judgment and the principles behind it. Having taken the view that 
the rationale behind the discretion that Lord Devlin identified was to prevent 
unfairness to the accused, the judge was entitled to conclude that there was no 
injustice in the present case. This lack of injustice in tum could constitute the 
special circumstances necessary to depart from the general rule that proceedings 
should be stayed to prevent an abuse of process. The Crown sought to distinguish 
the case from Riebold*® on the basis that in the latter case a prosecution for 
substantive counts after a conspiracy conviction was quashed effectively sought to 
retry issues that the Crown had already lost. There was, therefore, a real potential 
for injustice. 

The Court of Appeal allowed the appeal and quashed the manslaughter 
conviction. Whilst the court stated that the trial judge had analysed the speeches in 
Connelly accurately (which they stressed was no mean feat) and had determined, 
correctly, that the remedy to be considered was abuse of process and not autrefois, 
they were of the opinion that the judge had exercised his discretion wrongly for 
four reasons‘? 


(1) He had not considered whether there were special circumstances in the case. 
Although the reasons that had motivated him to exercise his discretion were 
good reasons. they did not amount to special circumstances and, accordingly, 
the proceedings should have been stayed. 

(2) The judge had then attempted a balancing exercise when this was 
inappropriate. 

(3) The judge’s belief that a distinction could be drawn between Connelly and the 
present case on the basis of the Indictment Rules was unfounded. 

(4) The judge had wrongly considered whether or not the defendant would get a 
fair trial in the circumstances. 


Conclusion 


Beedie can certainly be welcomed as a necessary clarification of the law relating to 
the respective roles of the pleas in bar and abuse of process in protecting 
defendants against the dangers of double jeopardy in criminal proceedings. 
Applying Connelly correctly, autrefois only applies in the narrow sense, ie when 
the second indictment charges exactly the same offence, and does not apply when 
the two offences are ‘substantially’ the same. However, judicial discretion to stay 
proceedings as an abuse of process should be exercised where the second offence 
arises out of the same, or substantially the same, set of facts as the first 
proceedings. The underlying rationale, that individuals should not be prosecuted 
more than once for matters that they have already been prosecuted for, is therefore 
preserved, albeit with a caveat. The Court of Appeal in Beedie, following 








48 n 43 above. 
49 n 10 above, 366. 
50 As claimed by Lord Morris, n 15 above, 1305. 
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Riebold,>' accepted as good law Lord Devlin’s proviso in Connelly: namely that a 
second trial on the same, or substantially the same, facts is not always oppressive 
and special circumstances may make it just for the judge to allow the second trial 
to proceed.*? 

Where Beedie was less successful was in identifying what special circumstances 
would make it just for a judge to exercise this discretion and allow the case to 
continue. Rather than providing any real guidance to the judiciary, the Court of 
Appeal merely contrasted the facts of the present case with an example provided 
by Lord Devlin in Connelly which, it was claimed, would have amounted to special 
circumstances.*} This criticism may appear similar to the claims made by some 
authors that the Court of Appeal does not provide sufficiently detailed guidance to 
the lower courts on difficult points of sentencing principle, such as determining the 
custody threshold and defining exceptional circumstances for the purposes of 
imposing a suspended sentence. Whilst there may not be a direct parallel between 
decisions relating to sentence and decisions relating to abuse of process — the 
former are far more common and visible than the latter — there is arguably an 
underlying need in both areas for more detailed appellate guidance to promote a 
consistency of approach and to avoid the obvious injustice created by disparity. 

This failure in Beedie to identify principles for determining whether special 
circumstances exist means that such decisions will have to be taken on a case by 
case basis and only through time will the parameters of the exception emerge. 
There is now some authority, for example, from the Court of Appeal for Gibraltar 
that the discovery of evidence which was unavailable at the time of the first 
proceedings can constitute the necessary special circumstances.*5 If other courts 
were to follow this approach, special circumstances may actually be interpreted 
fairly liberally. In the case in question, the defendants had jettisoned cargo from 
their boat when a police launch approached. Although the police had strong 
suspicions that the cargo in question was cannabis, the defendants were initially 
charged with, and pleaded guilty to, an offence of jettisoning cargo. When the 
cargo was subsequently recovered, and the police’s earlier suspicions were 
confirmed, the defendants were charged with possessing and importing cannabis. 
On the facts, the Court of Appeal for Gibraltar held that the principle in Connelly 
did not apply as the charges of possessing and importing cannabis did not arise out 
of the same facts as the charge of jettisoning cargo. Nevertheless, they expressed 
the view that, had Connelly been applicable on the facts, the recovery of the 
cannabis would have amounted to special circumstances and that a judge could 
have exercised his or her discretion to allow the subsequent case to proceed. The 
Court of Appeal for Gibraltar would appear to have justified this stance by drawing 
an analogy between the discovery of new evidence after the earlier conviction and 
the occurrence of some new event after the earlier conviction. In the latter scenario, 
there is authority that, where someone has been convicted of an offence, he or she 
can be charged later with an aggravated form of the offence if this charge was not 
51 n 43 above. 

52 n 15 above, 1360. 

53 Lord Devlin’s example was a scenario where the offences in the second indictment had onginslly 
been mcluded in the first but the prosecution preferred more than one indictment and the defence did 
not object to this; n 15 above, 1360. 

54 See A. Ashworth, ‘Sentencing’ in M. Maguire, R. Morgan and R- Reiner (eds) The Oxford Handbook 
of Criminology (Oxford: Clarendon Press, 1997) 1127-1131; A. Ashworth and A. von Hirsch, 
: : the Problems of the Custody Threshold’ [1997] Criminal Law Renew 187; 
G. Dingwall, “The Court of Appeal and Guideline Judgments’ (1997) 48 Northern Ireland Lega! 
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available at the time of the first proceedings: for example, if someone is convicted 
of an assault, he or she can subsequently be charged with murder or manslaughter 
if the victim dies from his or her injuries after the defendant has been convicted.* 

Yet, despite the fact that judicial discretion could allow a subsequent trial to 
proceed in special (though largely undefined) circumstances, it is important to 
view Beedie in context. In the majority of cases the fact that the available remedy 
is discretionary rather than mandatory will be irrelevant. Only where there are the 
required special circumstances will it matter, and Beedie suggests (though that is 
all) that such scenarios will be rare. Generally there will still be a remedy for an 
individual facing proceedings which are the same, or substantially the same, as 
those determined at an earlier trial. 

There are, though, more general signs that the rule against double jeopardy is 
becoming subjected to an increasing level of scrutiny and criticism. The last 
Government introduced statutory principles to re-open acquittals where it was 
alleged that the proceedings had been tainted by a criminal interference with the 
administration of justice.” As Roger Leng and Richard Taylor recognise, these 
reforms were more important for their ‘symbolic significance ... than for their 
potential practical impact, which in the short term at least is likely to be small’.*8 
Nonetheless, they correctly described these changes as a derogation from ‘a 
fundamental bulwark of civil liberties’. 

More recently the Stephen Lawrence Inquiry recommended that, in the context 
of racist crimes, ‘consideration should be given to the Court of Appeal being given 
power to permit prosecution after acquittal where fresh and viable evidence is 
presented’. Following this recommendation, the Home Secretary made a 
reference to the Law Commission to consider the law relating to double jeopardy 
on 2 July 1999. The Law Commission’s Consultation Paper Double Jeopardy*! 
makes a number of potentially far reaching provisional recommendations. Whilst 
the Law Commission recognise the need for there to be a rule against double 
jeopardy, they also recognise the difficulty in determining the exact circumstances 
in which the rule should apply.® They state that the rule could take one of two 
forms, which would appear to be roughly analogous to the positions taken by Lord 
Devlin and Lord Morris in Connelly, namely 


(1) A narrow tule, that a person may not be tried for an offence if he or she has 
previously been acquitted or convicted of the same offence in relation to the 
same or substantially the same facts. The scope of such a rule would be the 
same as that of the existing autrefois rule ... 

(2) An extended rule, that a person may not be tried for an offence if he or she has 
previously been acquitted or convicted of any offence based on the same or 
substantially the same facts. Unlike the narrow rule, this would extend to a 
prosecution for an offence which (a) includes a lesser offence of which the 


56 See Thomas [1950] 1 KB 26. This has to be read in light of section 2 of the Law Reform (Year and a 
Day Rule) Act 1996 which strpulates that proceedings for a ‘fatal offence’ may only be instituted by 


57 The Criminal Procedure and Investigations Act 1996, sections 54-57. 

58 n3 above, 91. 

59 ibid 92. See also comment by R. Card and R. Ward, The Cronmal Procedure and Investigations Act 
1996 (Bristol: Jordons, 1996) 97-103. 

60 The Stephen Lawrence Inquiry (London: HMSO, 1999, Cm 4262) 331. 

61 Double Jeopardy: A Consultation Paper (London’ HMSO, 1999, LCCP 156). 
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defendant has previously been acquitted or convicted; or (b) though based on 
the same or substantially the same facts as an offence of which the defendant 
has previously been acquitted or convicted, neither includes nor is included in 
that offence (italics in original). 


The Law Commission argue that the position after Beedie is, in effect, a halfway 
house between these two positions: cases falling within the narrow rule are dealt 
with by the mandatory application of autrefois while cases which fall outside the 
narrow rule but inside the extended one are ordinarily stayed as an abuse of 
process. However, as a matter of principle, the Law Commission believe that this 
current approach is unjustifiable. They argue that the reasons for having a narrow 
rule against double jeopardy — which they list as the risk of wrongful conviction, 
the distress of the trial process, the need for finality and the need to encourage 
efficient investigation — would equally appear to justify having an extended rule.® 
Provisionally the Law Commission propose that 


(1) the rule against double jeopardy should be retained; 

(2) the rule should be extended so as to prohibit the prosecution of a person not 
only (a) for any offence of which he or she has previously been acquitted or 
convicted, but also (b) for any offence founded on the same or substantially the 
same facts as such an offence; and 

(3) the rule as thus extended, and any exceptions to it, should be stated in statutory 
form. 


At first glance these provisional proposals would appear to strengthen the rule 
against double jeopardy by extending its application to cases which, according to 
Beedie, are currently dealt with as abuse of process cases and hence are subject to 
judicial discretion. However, the Law Commission propose not only to retain the 
current exceptions to the double jeopardy mule, ie the tainted acquittal provisions’ 
and the special circumstances exception in Connelly, but to add a further 
exception to the general rule. Although the Law Commission are at pains to stress 
that this new exception should only apply in ‘exceptional circumstances’ ,® they 
provisionally propose that the rule against double jeopardy should not apply in 
certain cases where new evidence is discovered after an acquittal.” This exception 
would apply where, if the defendant was convicted of the offence, the sentence 
would be likely to be of a specified minimum severity’!; the new evidence would 





63 
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Lord Devlin, n 15 above, 1360. 

n 61 above, para 5.2, At para 5.8 the Law Commission provide the following example of an 
exceptional case ‘In a rape case, the complainant identifies the defendant, whom she did not know, 
and there 1s circumstantial evidence implicating him. The defendant claims that he has never met the 
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rapist, but the quantity is too smal! to permit DNA snalyms The defendant is acquitted. Three months 
later, a new DNA test becomes available which makes it possible to analyse much smaller quantities 
of biological material than had formerly been the case. The technique is used to identify the rapist’s 
body fluid as coming from the defendant.’ 
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alleges them to be; and (c) that the sentence would not be reduced on the basis of any distress or 
uncertainty resulting from the retnal, or the lapse of time mince the offence or the acquittal. The Law 
Commission provisionally propose a minimum sentence of three years’ imprisonment at para 5.29. 


SSIRG 


© The Modern Law Review Limited 2000 279 


The Modern Law Review [Vol. 63 


make the prosecution’s case substantially stronger than it was at the first trial??; the 
new evidence could not, with due diligence, have been adduced at the first trial”? 
and the court is satisfied that, in all the circumstances of the case, a retrial is in the 
interests of justice.“ One can, of course, debate the merits of the substantive 
changes contained in the provisional proposals at a theoretical level but, if they 
ever were to become law, much would still depend upon the approach that the 
courts would take. It is particularly notable that, despite a general belief that the 
new provisions should be codified for the purposes of clarity,” the Consultation 
Paper makes no attempt to provide a provisional definition of the phrase ‘with due 
diligence’”6 or a provisional definition of exceptional circumstances for the so- 
called Connelly exception. This is to be regretted because the manner in which the 
courts would interpret these exceptions if they were to become law would largely 
determine the actual scope of the double jeopardy mule in future. 

In this wider context, the facts of Beedie provide a vivid reminder of why 
individuals need to be protected from double jeopardy in criminal proceedings. 
Even if legal intervention results in an understandable popular perception that 
justice has not been served in individual cases, the court in Beedie recognised, 
correctly, that the potential consequences of abandoning effective protection for 
defendants in double jeopardy scenarios would be far worse. It is to be hoped that 
the government take note. 


72 ibid pera 5.38. At pera 5.42, the Law Commission provisionally propose that this should be 
determined with reference to the likelihood of the defendant being convicted at the retrial, taking into 
account all of the available evidence. The retrial would only be allowed if the evidence meets a 
certain mmimum standard. The Law Commission mvite views on whether this minimum standard 
should be ‘that it is highly probable that [a reasonable] jury would convict’ or ‘that the court should be 
sure that [a reasonable] jury would convict’. 

T3 ibid para 5.48. Evidence which was not admissible in the first trial, and subsequently becomes 
admissible owing to a change in the law, should count as new evidence. 

74 ibid para 551. 

75 ibid paras 4.14-4.15, 

76 ibid At para 5.46 the Law Commussion state that ‘(w)hat is meant by ‘due diligence’ can be left for 
the courts to determine’ They also note m a footnote that the courts have provided a working 
defimtion of ‘due expedition’ in R v Manchester Crown Court, ex p McDonald [1999] 1 WLR 841. 
However, the issue, respectfully, is not whether the issue can be left to the courts to determine but 
whether the issue would be best left to the courts to determine. 
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Governing After the Human Rights Act 
Maleiha Malik* 


Davina Cooper, Governing Out of Order: Space, Law and the Politics of 
Belonging, London: Rivers Oram Press, 1998, xiv + 242 pp, pb £14.95. 


‘Governing Out of Order presents a series of images of governmentality at the 
close of the twentieth century’ (p 167) . In this collection, Davina Cooper has 
assembled a pastiche of six high profile political conflicts from the 1980s and ’90s 
which provides an opportunity to reflect on our recent past and the future form of 
democracy in the United Kingdom. Cooper states: ‘Claims of a crisis in Western 
governance have become ubiquitous: welfare provisions can no longer be 
sustained; political authority and legitimacy are in decline; the state as we know 
it is in jeopardy’ (p 3). Part of the solution, she argues, lies in the reform of existing 
institutions along the lines developed in her principles for ‘governing out of order.’ 
The present government has preferred a different route for modernisation. The 
centrepiece of their reform has been the incorporation of the European Convention 
on Human Rights (ECHR) into domestic law. On introducing the Human Rights 
Bill in the House of Commons, the Home Secretary Mr Jack Straw described it as 
‘a key component of our drive to modernise our society and refresh our 
democracy”! and stated that ‘It will strengthen representative and democratic 
government’.2 Governing Out of Order, published in the same year as the 
enactment of the Human Rights Act (HRA), points towards a very different 
conclusion. Cooper’s essays suggest that judicially enforced human rights are 
unlikely to be a panacea for the disenchantment which she identifies as a recurring 
feature of politics in the 1980s and ’90s. 


Governing out of order 


There is a graceful symmetry to Governing Out of Order. Six case studies form the 
heart of the book and present the reader with a diverse range of events. Governing 
Identities (part two) includes an analysis of the Parliamentary debates following 
the Spain—Canada fish war in 1994 and provide an opportunity to discuss national 
identity, community and what it means to ‘be British’ (ch 2). This theme is 
developed by exploring the British government’s legislative attempt to reassert 
Christianity as the basis for a nation-state via the Education Reform Act 1988 (ch 
3). Challenging Inequalities (part three) shifts the focus away from issues of 
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international and national identity to examine conflict which occurs in a more 
localised context. There is detailed analysis of the use of local government 
fiduciary duty (LGFD) to structure local government activities and identity 
according to neo-liberal values (ch 4). Cooper argues that ‘LGFD places the 
question of local government identity at its heart. Are councils primarily 
accountable to voters or to taxpayers? Is local government a political body or an 
agent acting on behalf of its ‘contributors’ or central government?’ (p 76). She 
concludes that these techniques are more than mere constraints on the power of 
local government. They can also be understood as ‘reformulating belonging’ 
through their definitions of community and ‘property ownership’ (p 75). This 
section also includes a discussion of the decision by the headteacher Jane Brown to 
reject ballet tickets to Romeo and Juliet because of its bias in favour of 
heterosexual love (ch 5). In Territorial Agendas (part four), Cooper relies on 
cultural geography to examine two recent events: the resistance faced by the 
Jewish community in north London to the creation of a separate orthodox zone (ch 
6); and the status of hunting in civil society (ch 7). 

By using methods from Foucauldian political analysis, discourse theory, socio- 
legal studies and cultural geography Cooper is able to highlight a range of issues 
which often remain obscure when political conflict is approached through more 
orthodox methods of liberal-political and constitutional theory. The great strength 
of Cooper’s work is that she zooms in on the minute details of the lives of citizens 
who are the subjects of analysis, whilst exploring the impact of political power on 
them. She gives sufficient detail about each conflict to engage the reader’s 
attention, describing the choices facing individuals, groups and institutions in a 
style which dramatically communicates their dilemmas. For example, in her 
discussion of the controversy over the rejection of tickets to Romeo and Juliet by 
the headteacher of Kingsmead School, Cooper takes great care to set out the actual 
words of the parents and members of the community who were interviewed by her, 
thereby giving a fascinating insight into viewpoints which are often ignored (p 
112). These stylistic devices draw the reader into the conflicts and ensure that the 
participants in these events are the centre of attention rather than adjuncts to 
theory. 

Cooper’s claim is that these six political conflicts are specific instances of a 
wider problem, which she describes as ‘governing out of order’. Governance is ‘out 
of order’ in three important respects. First, governance has broken down, leading to 
a crisis of identity for the modern state both domestically and in international 
relations. Secondly, there is a lack of ‘proper order’ either because institutions have 
forgotten their place by appropriating the remit of other institutions or by 
exceeding limits on governmental activity. The third reading of Cooper’s use of the 
phrase ‘out of order’ is normative and means from a position of social, cultural, 
religious or economic order. Such normative order confers authority and credibility 
on the governing body. Yet, according to Cooper, ‘the values that might appear to 
one body to confer legitimacy may appear to opponents as a fundamentally 
inappropriate exercise of authority’ (p 21). 

Cooper’s conclusion is that institutions should positively ‘govern out of order’. 
She avoids what she characterises as the usual way of approaching these questions 
‘through constitutionalism which seeks to allocate and balance political power 
between government institutions. Constitutional politics asks: what powers should 
local government have? What forms, if any, of direct democracy should exist? 
What formal authority should be allocated to the president or sovereign?’ (p 168). 
Rather than viewing power as a force to be constrained, Cooper makes a 
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compelling case for embracing the exercise of power as a positive force. She 
advocates that institutions should contest the boundaries of their authority.3 For 
example, institutions such as local authorities should take decisions based on 
grounds (such as international relations or economic development) which lie 
within the domain of another institution or base their decisions on explicitly 
controversial grounds (p 168). Cooper’s support for this strategy is based on four 
premises. First, it exemplifies political reality: ‘Institutional excess is both a 
political reality and an inevitability because of an inability to fix institutional 
behaviour’ (p 169). Secondly, political responsibility: ‘I would argue that the 
nature of their power and responsibility, along with their capacity to withstand 
political pressure, blame and penalties, makes their duty to obey laws that 
contravene institutional normative beliefs, less, if anything, than that required of 
individuals [...]’, subject to the limit that ‘The contexts in which illegality offers a 
suitable strategy, as well as the form it might take, are questions that can only be 
addressed within a specific political situation’ (p 171). Cooper’s third premise is 
that this strategy will encourage political clarity because ‘the quality of political 
disputes is higher where the ideological bases for institutional decisions are made 
explicit’ ( p 171). Finally, she argues that political innovation, and the ability of 
institutions to put new ideas to the test, is a further advantage of her approach.‘ 

By explicitly advocating solutions, Cooper has avoided the tendency of some 
radical critiques of traditional Western liberalism which fail to engage with issues 
of reform. Inevitably these substantive conclusions will be controversial. Cooper 
has already anticipated this response in her final chapter where she defends her 
thesis. Nevertheless, even those who find themselves unable to agree with these 
principles should attend to her analysis. The virtue of Governing Out of Order lies 
not only in these substantive conclusions, but also in the methods which allow 
Cooper to identify a range of issues often ignored by traditional constitutional law 
and theory. The common motif which recurs in Cooper’s analysis is the image of 
citizens excluded from meaningful participation in political processes. If a pre- 
condition for a successful participatory model in politics is a strong identification 
with the fate of the political community,’ then a virtue of Cooper’s work is that it 
identifies and discusses the barriers to such identification, and Governing Out of 
Order makes a significant contribution to the existing literature on participatory 
democracy. Unlike discussions which lament the problems with our existing 
system and end with a rallying cry for participatory politics, Cooper’s work forces 
us to notice the concrete ways in which politics in the 1980s and '90s has failed to 
be sufficiently inclusive and provides clues as to how such exclusion can be 
overcome. 

Such high stakes make it particularly disappointing that Governing Out of Order 
does not challenge the increasing gulf between radical political critique and 
traditional constitutionalism. Although Cooper develops her ideas with 
imagination and courage she has unnecessarily limited the scope of her work, 
and it is startling to find that at no point does she connect her arguments to the 
main controversies in modern constitutionalism. Governing Out of Order was 
published in the same year that the Human Rights Act 1998 was enacted. The Bill 
of Rights debate which preceded this major constitutional change, between the 





3 On the relationship between law and institutional analysis see also R. Unger, ‘Legal Analysis as 
Institutional Imagination’ (1996) 59 MLR 1. 

4 See Unger’s discussion of institutional imagination ibid 19-20. 

5 Bee C Taylor, Reconciling the Solitudes, Guy La Forest ed (Montreal. McGill - Queen's University 
Press, ) 97. 
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rival constitutional discourses of ‘new constitutionalism’ and the ‘sovereigntists’, 
dominated this period.® Yet this confrontation finds no place at all in Cooper’s 
analysis. It may be that issues concerning ‘who exercises power’ in a liberal state 
are irrelevant in the face of the more important point that this form of governance 
inevitably excludes citizen participation. Whether those making the decisions are 
judges employing a human rights discourse through common law constitutionalism 
or decision-makers in representative institutions may, from this perspective, be less 
relevant than the fact that both are ‘conventional attempts to restrain, exceed, and 
restructure institutional power’ (p 3). However, this lacuna in Governing Out of 
Order is significant because it prevents Cooper from recognising that contrasting 
forms of governance have a radically different impact on participatory democracy. 
These differences are not just about the shift of power from one institution 
(Parliament) to another (the judiciary), the traditional questions of 
constitutionalism which Cooper seeks to avoid. On the contrary, these differences 
raise critical questions about the relationship between public institutions, private 
identity and the discourses of ‘belonging’ which are the essential subject matter of 
Governing Out of Order. 


The Human Rights Act 


Cooper considers two key issues which are intimately related to our contemporary 
discussions on modernising democracy generally, and our understanding of the 
consequences of the Human Rights Act in particular. First, she concludes that 
‘ideologically visible governing’ is required to create a politicised climate and 
creative public culture within which individuals take responsibility for social and 
political arrangements which affect their lives (p 177). Secondly, she supports a 
‘politics of belonging’ based on equality which is appropriate for a culturally 
diverse and plural political community. Cooper’s decision to make these themes 
the focal point of her analysis of governance is in marked contrast to the ‘neo 
liberal’ approach which she criticises: ideologically visible governance calls into 
question the liberal presumption of neutrality, whilst a politics of ‘belonging to a 
nation state’ raises the spectre of an assimilationist nationalism which liberals fear 
will oppress ethnic and cultural minorities.” Her analysis suggests that neo-liberal 
forms of governance which present themselves as ‘neutral’ cannot yield the 
ideologically visible governance which is necessary for institutional identification. 
Nor can they generate an egalitarian ‘politics of belonging’ to replace mechanisms 
of belonging (eg, race or religion) which will exclude many citizens from national 
identification. In this way, Cooper’s analysis identifies institutional and national 
identification as the twin (and related) poles around which citizens can develop a 
strong sense of belonging to their political institutions and community. 

There is another reason to regret Cooper’s failure to engage with current 
controversies in constitutionalism. It has been noted that the provisions of the HRA 
ensure that the main text of the ECHR, rather than the full range of the 
jurisprudence of the European Court of Human Rights in Strasbourg has been 
incorporated into British law. 

Convention rights are now free standing and autonomous (even if not 
“substantive’) rights of British law which the judges are empowered to develop 

6 This is the contrast developed by N. Walker, ‘Setting English Judges to Rights’ (1999) 19 OJLS 133. 
7 See D. Miller, On Nationalism (Oxford: Oxford University Preas, 1995), 
8 ibid 98. See also Taylor n 5 above. 
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as they wish, guided but unconstrained by the Convention jurisprudence. What this 
in fact confirms is that what we have incorporated is not the European Convention 
of Human Rights, but a number of principles which happen to be included in the 
Convention. We have something much closer to a Bill of Rights than is sometimes 
imagined.? 
The incorporation of these principles into British law is reconciled with the 
principle of Parliamentary sovereignty through section 4 (the power to give a 
declaration of incompatibility in relation to primary legislation) and sections 3 and 
10 of the HRA ’98.!° This preferred ‘British model of incorporation’ stops short of 
giving the courts an absolute power to challenge primary legislation. These legal 
provisions preserve a delicate balance between new constitutionalism!! with its 
emphasis on judicial review of state action on the basis of entrenched fundamental 
rights on the one hand; and the principle of Parliamentary sovereignty with its 
focus on representative institutions on the other. The Lord Chancellor has stated in 
relation to the Human Rights Bill: ‘The design of the Bill is to give the courts as 
much space as possible to protect human rights, short of a power to set aside or 
ignore Acts of Parliament’.!? The extent of this space, and the optimal balance 
between the courts and Parliament in developing a new culture of human rights, 
remain issues open for debate. !3 
Within the UK, criticism of the new constitutionalism has concentrated on the 
unrepresentative nature of the judiciary. There has been less emphasis on a critical 
evaluation of the convention rights which have been entrenched as fundamental 
rights in British law, or examining more closely the two contrasting forms of 
governance which have been preserved and balanced in the HRA.!4 Cooper’s work 
provides a valuable perspective from which to undertake such an analysis. Her 
main concern is not with the question ‘who exercises power?’ but rather with the 
unmasking of governing techniques which are presented as ‘neutral’. She begins 
her advocacy of ideologically visible governance with a quote from Tony Blair’s 
acceptance speech at the general election on 1 May 1997: ‘It is not a vote for 
outdated dogma or ideology of any kind.’ She goes on to observe that: ‘Positivist 
forms of governance — with their ‘end of ideology’ resonance — became 
increasingly pervasive in Britain from the late 1980s. Epitomised in the above 
quotation from Tony Blair, they are based on the notion that proper governing 
comes from the pursuit of good management (with its uncontentious economic 
norms) rather than from ideology’ (p 173). Cooper’s argument is that ‘all 
governance is based on certain interpretative and normative frameworks ... the 
important point is that governance can present itself as non-ideological. When 
bodies transgress this no-ideology rule, or when they can be strategically depicted 
as such, they become vulnerable to attack’ ¢p 173). 
Cooper’s work is ideally suited to the task of critically evaluating the new 
constitutionalism because supporters of a bill of rights have consistently adopted a 
“9 KD, Ewing, “The Human Rights Act and Parliamentary Sovereignty’ (1999) 62 MLR 79, 86. 
10 The power to grant such a declaration under section 4 of the HRA 98 is limited to the higher courts: 
the House of Lords, the Privy Council, and the Courts-Martial Appeal Court. In England and Wales 
this includes the Court of Appeal and the High Court; in Scotland it includes the Court of Sessions or 
the High Court of the Judiciary. For a discussion of section 4 HRA, see Ewing op at, 88, and N. 
Bamforth, ‘Partiamentary Sovereignty and the HRA 98” [1998] PL 572. 

11 See M. Mandel, ‘A Bnef History of the New Constitutionalism, Or “How We Changed Everything So 
That Everything Would Remain The Same”’ (1998) 32 Israel L R 250. 

12 The Lord Chancellor, 582 HL 1228 (November 3, 1997). 

13 See N. Bamforth, n 10 above at 582, and K.D. Ewing, n 9 above, 99. 

14 The Home Secretary, Mr Jack Straw, stated: ‘Parliament and the judiciary must engage in a serious 
dialogue about the operation and development of the rights in the Bull’. 314 HC 1141 (une 24, 1998). 
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discourse of neutrality to describe their project. These principles have been 
categorised as a ‘higher order’ law and values which ‘no democratic politician 
could honestly contest: values which, therefore, may be described as apolitical, 
since they stand altogether above the rancorous but vital dissension of party 
politicians.’!5 This appeal to principles which are beyond ideology and pre- 
political has been described by sceptics as an attempt to reintroduce natural law.!6 
From Cooper’s perspective, the starting point for evaluating the new 
constitutionalism is to examine its underlying ideology. Clearly a search for any 
one explanation would be reductionist. Even within the generic term ‘liberalism’, 
which is the target of attack in Governing Out of Order, there is a vast difference 
between the neutrality based arguments of anti-perfectionists and the appeal to 
‘well being’ and ‘the good’ which underlies the work of perfectionist liberal 
writers.!7 It is unfortunate that Cooper has adopted a homogeneous view of liberal 
political theory at time when there is increasing variation in the work of liberal 
theorists. Despite increasing choice, Ronald Dworkin’s work remains a useful 
starting point for making more explicit the ideology underlying the new 
constitutionalism, not least because his ideas have had a substantial influence on 
those who have supported a British Bill of Rights. In his summary of liberalism, 
Dworkin distinguishes between two kinds of moral commitments: on the one hand 
there are concepts about what constitutes the good life (in Cooper’s terms these can 
be classed as substantive principles); and on the other hand, there are ideas of what 
it is to treat others fairly, justly and in a way so as to respect their dignity as human 
agents (procedural principles).!® Dworkin argues that it is a distinguishing 
characteristic of a liberal theory of justice that it takes no position about the ends of 
a good life but it remains strongly committed to safeguarding the principle of 
treating people with equal respect. Neutrality as to the substantive goals of 
individuals is essential for showing a person equal respect and respecting their 
dignity as agents. Given the diversity of goods that individuals can choose, a 
failure to remain neutral in relation to substantive principles would be tantamount 
to saying to those citizens whose conception of the good is not preferred that their 
views are not worthy of respect. It would be a failure to accord them individual 
liberty and dignity. 

Despite modification to his arguments since A Theory of Justice,!9 John Rawls 
also adopts this idea as a key feature of Political Liberalism.” For Rawls, the 
requirement is not that all individuals should be neutral in relation to the good in 
their private lives. Rather, public decisionmaking should remain neutral between 
substantive principles, allowing an individual to choose and revise his or her own 
concept of the good.?! Nor is it the case that the appeal to neutrality is necessarily 
an appeal to scepticism or relativism. According to Dworkin neutrality is required 





15 [1995] PL 73, at 93. Other commentators have justified convention nghts in more pragmatic terms: 
see The Honourable Sir Stephen Sedley, ‘Human Rights - A Twenty First Century Agenda’ [1995] PL 
386. 

16 John Griffiths, ‘The Political Constitution’ (1979) 42 MLR 1, 14-15 See also the comment of the 
Honourable Sır John Laws on the mcorporation of the ECHR, ‘But ~ and this is the emphasis of my 
position — even if Parliament enjoyed a true begemony over the Executive, still its rule would be 
needed for the entrenchment of constitutional nghts and the protection of democracy itself.’ Sir Jobn 
Laws, ‘Law and Democracy’ [1995] PL 73, 92. 

17 For a perfectionist defence of constitutional judicial review see J. Raz, Ethics m the Public Domain 
(Oxford: Oxford University Press, 1994) 55-58. 

18 R Dworkin, A Matter of Principle (Oxford: Oxford University Press, 1985), ch 8. 

19 J. Rawls, A Theory of Justice (Oxford: Oxford Univeruty Press, 1972). 

20 J. Rawls, Poltical Liberalism (New York: Columbia University Press, 1993), Lecture YV. 

21 See, for example, Rawls’ discussion of ‘The Political Conception of the Person’ ibid 29. 
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‘not because there is no right or wrong of the matter, but because that is what is 
right.’ This support for neutrality takes claims about individuals as the starting 
point for a theory of justice. In addition, rights are the end product of this approach 
to politics. For Dworkin, for example, these are the fundamental principles of 
individual freedom which act as ‘trumps’ over collective goals and policies.7 

The substance and form of this version of liberalism (often labelled procedural?*) 
are familiar. The model provides the preferred structure for a range of 
constitutional documents in western democracies as well as international and 
regional human rights documents. Its central ideas are also reflected in the ECHR, 
which is overwhelmingly concerned with guaranteeing individual rights to be 
secured through judicial review of state action. These rights ensure integrity of the 
person through a right to life, rights against torture and servitude (Articles 2-4), 
and the values of the rule of law (Articles 4~7) which ensure the right to liberty, a 
fair trial, and against retrospective application of the criminal law. Family life 
(Article 8), the right to marry and found a family (Article 12) and freedom of 
conscience and religion (Article 9) are also safeguarded. The ECHR also protects 
individual choice and action through the right to free speech (Article 10) and 
association (Article 11). Finally, Article 14 ensures that the rights and freedoms set 
out in the ECHR are enjoyed without discrimination on any grounds (sex, race, 
colour, language and religion are, inter alia, specified grounds). Not all rights are 
absolute, and limits based on the requirements of what is “necessary in a 
democratic society’ and state derogation from the ECHR are permitted in limited 
circumstances.” The HRA incorporates articles 2 to 12, article 14 of the ECHR, as 
well as provisions from the First Protocol (the right to the peaceful enjoyment of 
possessions) and Sixth Protocol (abolition of the death penalty). 

Critical surveys of the ECHR have tended to focus on the narrow range of 
interests which have been given priority, noting that neither socio-economic 
rights% nor collective rights?’ have been given priority in this way, and arguing for 
an extension of the range of rights which are entrenched. Cooper’s analysis 
provides a more fundamental objection, one which cannot be cured by merely 
adding rights as adjuncts to its existing range of protection. The alternative 
methods which Cooper employs allow her to transcend what she characterises as 
the constraints of the public/private divide which reflects ‘its importance as a 
discursive structuring device’ (p 19) in traditional constitutionalism’.?8 From this 
new perspective, the chief lesson is that the neo-liberal insistence on grounding 
issues of individual freedom and toleration in the ‘neutrality’ of the public sphere, 
as well as their scepticism about opaque issues of ‘private identity’, prevents 
meaningful identification with political decisions. 


22 Dworkon n 18 above, 191 and 203. 

23 See Dworkin’s defence of this position in ‘Is there a Right to Pomography? (1981) 1 OJLS 1. 

24 This tem is used and discussed in the context of the liberal-communitarian debate by Charles Taylor 
in Philosophical Arguments (Cambridge Mass, Harvard University Press, 1997) 186. 

25 For a detailed discussion of the rights and structure of the ECHR, see Theory and Practice of the 
Exropean Convention on Human Rights, P. van Dijk and GJ.H. van Hoof eds (London: Kluwer. 
1998). For a discussion in the context of the HRA 98, see Ewing n 9 above. 

26 KD. Ewing, ‘Social Rights and Constitutional Law’ [1999] PL 104 

27 Seo M. Mahk, ‘Communal Goods as Human Rights’ in C. Gearty and A. Tomkins (eds), 
Understanding Human erate (London: Mansell, 1996) 147-151. 

28 See C. Pateman, ‘Femunist Critiques of the Public/Private Dichotomy’ in A. Phdhps (ed), Femunism 
and Equality (Oxford: Blackwell, 1987). 
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Institutional identification 


Cooper states that ‘I have chosen to focus on institutions as agents of conflict 
because I want to explore the capacity of institutions to engage in and provoke 
imaginative, innovative political practice. I therefore treat them, from an 
‘external’ perspective as relatively coherent entities, rather than focusing on 
their internal divisions and contradictions in my earlier work’ (p 10). She goes 
on to adopt a broad and fluid approach to institutions. This allows her to discuss 
the way in which certain civic bodies (such as the hunt) exercise authority and 
power over individuals and groups, a fact often neglected when analysis is 
solely concemed with political and legal institutions. Defining and 
distinguishing between different types of institutions is bound to be problematic 
but Cooper’s work assists in identifying the types of institutions which play a 
critical role in creating a sense of community in democracies. Her definition 
extends beyond legal and political institutions and includes spheres such as 
education. 

Cooper’s main concern is with institutions which employ ‘neutral’ governing 
techniques rather than making ‘ideology visible’. The neo-liberal claim of 
neutrality, and the strict separation of the private sphere (where individuals form 
and revise their conception of the good) and the public sphere (which preserves 
neutrality between individuals) are the main focus of her attack. She insists that 
public institutions are not, and should not be viewed as, neutral agents. Rather 
they play a wide range of functions which influence private identity as well as 
political and civil society. Governing Out of Order concludes with the following 
statement: ‘In addition, the boundary between institutional activism and 
individual and collective agency is not a clear one. This is not a zero-sum 
relationship in which the more governing institutions do, the less other actors are 
capable of performing. Governing institutions can give resources to and 
empower individuals and groups in a myriad of different ways — both intended 
and unintentional. Conversely the agency of governing institutions, while 
mediated by institutional structures, processes and discourses, rests on the 
agency of the individuals involved’ (p 182) . 

The case studies in the book are empirical examples which support this 
argument and confirm the increasingly complex causal relationship between 
private identity and public institutions. The consequences of this causal 
relationship on the choice of forms of governance have not been given sufficient 
priority in the Bill of Rights debate. The controversy surrounding the balance 
between the courts and representative institutions is bound to continue. In this 
context, adopting ‘institutional identification’ as an evaluative criteria lends 
additional support to those who insist that representative institutions should 
remain the focal point of constitutional decisionmaking. Arguments in support 
of representative institutions often rely on the claim that the new 
constitutionalism is inberently undemocratic. Such a quick dismissal, however, 
underestimates the attraction of the idea of freedom associated with judicially 
enforced individual rights. This idea of freedom draws upon an appealing image 
of citizen power as the ability to influence decisionmaking and ‘trumping’ either 
the decision of others with whom they disagree or any collective action which 
threatens to interfere with individual rights. Rather than excluding citizen 
participation in the legal process altogether this model defines participation in 
terms of the ability of citizens to retrieve and rely upon individual rights which 
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are entrenched in a founding document.” Nevertheless, from the perspective 
which Cooper identifies this approach has significant disadvantages. A form of 
governance which gives priority to judicial review of state action on the basis of 
convention rights, and which is based on ideas of neutrality as to the good, draws 
on: ‘sceptical and semi-sceptical arguments’ which ‘are thought to butress, 
among other things, the conclusion that, while we may guide our own lives by 
our beliefs about the nature of the good life, we should refrain from relying on 
these beliefs when we act politically’. This form of governance is unlikely to 
yield the ideologically visible governance which Cooper argues is required to 
encourage citizen’s to participate in, and identify with, legal and political 
institutions. 

A different vision of citizen participation informs the sovereigntist discourse 
with its greater focus on representative institutions. Within this model, citizen 
freedom does not lie in the ability to veto collective decisionmaking by reference 
to individual rights. Rather, participation in the political process is secured by 
coming together with others to form a consensus on substantive and controversial 
issues which often focus on the provision of goods requiring collective action and 
which cannot be secured individually. Debating ideas, building majorities, 
participating in elections and ensuring that the common good is secured by the 
ruling party becomes the focus of political activity. Citizen power and freedom are 
not defined as the ability to block collective decisionmaking. Rather, ‘Full 
participation in self-rule means at least part of the time, to have some part in 
forming a ruling consensus, with which one can identify along with others. To rule 
and be ruled in turn means that at least part of the time the governors can be “us”, 
and not always “them’”’’.?! By explicitly appealing to substantive principles rather 
than treating ‘ideological considerations as somehow second rate, or even sordid’ 
(p 177) this model is better placed to generate closer links between political 
decision-making and the private identity of citizens thereby creating the politicised 
atmosphere which Cooper advocates. These advantages take on greater 
significance because of the function which institutional identification plays in 
culturally diverse political communities. Under conditions of cultural diversity, the 
‘sense of belonging to a polity’ which can be an outcome of identifying with legal 
and political institutions takes on a critical function: it becomes the only feasible 
mechanism for generating a ‘national identity’ which includes minorities. Cooper’s 
politics of belonging which brings together institutional and national identification 
as the two main poles of participatory politics provides an ideal starting point for 
exploring these connections. 


Minorities and the politics of belonging 


Cooper concedes that belonging is a ‘conceptually ambiguous term. It can identify 
community membership and national identification, but it can also signify property 
ownership, political accountability, a relationship to place and a behaviour or 
identity that ‘fits’ or is at home’ (p 16). She also argues that the governing 





29 The Home Secretary, Jack Straw, introduced the Human Rights Bill in the House of Commons with 
the following comment: ‘It will strengthen representative and democratic government. It does so by 
enabling citizens to challenge more easily actions of the state if they feul to match the standards set by 
the European convention.’ 306 HC (February 16, 1998) 769. 

30 See Raz, n 17 above, 109-117 

31 See Taylor, n 24 above, 200. 
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techniques which she identifies can be used to produce and reproduce relations of 
belonging: “This invokes three issues: which members belong, what do they belong 
to, and the terms of belonging’ (p 16). Governing Out of Order shifts issues of 
identity and belonging in a nation state from the margins to the centre of our 
debates. The case studies confirm that ‘conservative nationalism’ remains a 
popular mechanism for defining national identity. In this context national identity 
becomes something which is given historically rather than a matter of choice or 
negotiation. The fear in contemporary plural states is that the inflexible use of these 
criteria will necessarily exclude, or coercively assimilate, large numbers of 
citizens. This fear explains liberal constitutionalism’s suspicion of the idea of 
national identity. Despite these reservations, anti-nationalists are coming under 
increasing pressure to recognise that a wide range of benefits follow from a shared 
national identity: it minimises the risk of alienation from political institutions; it 
allows compromise in the face of conflicting interests; and it is a necessary pre- 
requisite for a politics of the common good and policies of social reform.22 

In most Western democracies, the presence of large numbers of racially and 
culturally diverse groups is a permanent barrier to forging a shared national identity 
along the lines advocated by conservative nationalists. The main alternative to 
conservative nationalism is to base national identity on ‘a sense of belonging to a 
political community’ which relies on citizens identifying with the common legal 
and political structures in the state.33 Even those who argue that a shared national 
identity is not essential accept that this ‘sense of belonging to the polity’ is vital for 
stable democratic institutions. Cultural diversity will continue to be a problem in 
this context. Minorities faced with political institutions in which neither their 
members nor their values are adequately represented will find it difficult to view 
them as structures of identification. Doubts about the capacity of ‘neutral’ forms of 
governance to generate institutional identification inevitably take on a greater 
urgency in this context. These doubts are exacerbated by the fact that traditional 
neoliberal approaches to the protection of minorities (with their focus on toleration 
and non-discrimination) are increasingly seen as a necessary but insufficient 
response to the most pressing contemporary challenges to safeguarding the interests 
of minorities. Cooper argues that a traditional liberal approach ‘constitutes the 
British public as members of a national community based on rational, liberal values. 
Citizenship identifies an unmediated relationship between individual and state; any 
involvement by citizens with voluntary, private or civil organisations must be 
uncoerced and consensual’ (p 127). This draws upon the idea of a neutral public 
sphere as its essential structuring device and relegates issues of personal identity to 
the private sphere. The ECHR recreates this liberal ‘cultural contract’ by adopting a 
dual approach to minority protection. Its predominant concern is with the toleration 
of minorities, often cited as one of the main advantages of the domestic 
incorporation of the ECHR. A framework of individual rights (Articles 2-11) 
ensures that citizens are free to express their particular identity in the private sphere, 
either individually or in association with others, without state interference. Recent 





32 See A. Mason, ‘Political Community’ (1999) 109 Ethics 261, 272; D. Miller, Market, State and 
Community (Oxford: Oxford Umvernty Presa, 1989) at 237, Miller n 7 above, esp ch 3; and Y. Tamir, 
Liberal Nattonalism (Princeton, NJ: Princeton University Press, 1993). 

33 Seo J. Habermas, ‘Citizenship and National Identity Some Reflections on the Future of Europe’ in R. 
Beime (ed), Theonsing Citizenship (Albany, NY: SUNY Press, 1995) 

34 See Mason, n 32 above, 261: ‘it is important nevertheless for these states to forge and sustain a shared 
national identity, for they beleve that in the absence of such an identity the realization of liberal 
values is jeopardised. In effect liberal-nationalists of this kind beleve that national community is a 
precondition for the viability of political community as hberals conceive it.’ 
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strategy for the protection of minorities has supplemented toleration with a second 
strategy guaranteeing an individual right to non-discrimination, which the ECHR 
secures through an extended reading of Article 14. 

The approach of the ECHR to minority protection reflects the main features of 
the liberal approach by sustaining a neutral public sphere which avoids references 
to issues of private identity such as sexuality, culture, race, religion or language. 
The challenge posed by the politics of multiculturalism to this equilibrium has 
been both empirical and theoretical. The political conflicts discussed in Governing 
Out of Order are provoked when citizens insist on ‘recognition’ of their private 
identity in the public sphere.35 Theorists have responded to this type of politics and 
increasingly question the adequacy of traditional liberalism’s focus on universal 
individual rights as a sufficient guarantee for minority protection. Under conditions 
of ethnic or cultural diversity it is argued that concentrating exclusively on 
tolerance and an individual right to non-discrimination may operate as a form of 
‘benign neglect’ of minority groups.” 

Multiculturalism, as a normative rather than descriptive term, requires policies 
which go beyond non-discrimination in important respects. Its concern is not limited 
to the protection of individuals against specific instances of discrimination but also 
extends to ensuring the flourishing and survival of diverse groups within the political 
community.*” Although convention rights (and the extended reading of Article 14, 
which permits a limited form of differential treatment) provide some scope for taking 
these positive steps to accommodate minorities they stop short of requiring states to 
‘promote the conditions necessary for persons belonging to [...] minorities to 
maintain and develop their culture and preserve the essential elements of their 
identity’. They are not able to redress the disadvantage which results where 
minorities are confronted with a public sphere and institutions which reflect the 
dominant majority culture. The political conflicts analysed in Governing Out of 
Order powerfully convey the reaction of minorities to this confrontation, ranging 
from a strong resistance to assimilation (ch 5) through to calls for withdrawal from a 
common civic life (ch 6). Some forms of multiculturalism seek to address these 
problems by giving overwhelming priority to mechanisms of belonging which draw 
on the many sources of private identity (both individual and group) such as race, 
ethnicity or sexuality.°° The argument is that these sources of identity should not only 
be tolerated in private but should in fact be positively ‘recognised’ in the public 
sphere. Where there is a conflict between the established public or national identity 
and these various sources of private identity, the latter should always be given 
preference. This form of multiculturalism can compensate for the obvious defects of 
the liberal ‘cultural contract’ which relegates issues of personal identity to the private 
sphere. It also avoids the exclusionary consequences of ‘conservative nationalism’ 





35 For a discussion of the term ‘recognition’ ses C. Taylor, Multiculturalism and ‘The Politics of 
Recognition’ (Princeton, NJ: Princeton University Press, 1990). See also LM. Young, Justice and the 
Politics of Difference (Princeton, NJ: Princeton University Press, 1990) 163-173. 

36 For a summary of these arguments see the introduction in W. Kymlicka, The Rights of Minority 
Cultures (Oxford: Oxford University Presa, 1995). 

37 For a discussion of forms of multiculturalism see Miller, n 7 above, 130-141. For a liberal defence 
and definition of multiculturalism, see Raz, n 17 above, 170. 

38 See S. Poulter, Ethnicity, Law and Human Rights (Oxford: Oxford University Press, 1998) 90. 

39 See for example Young, n 35 above, 167. 

40 D. Miller has criticised the pnority which such ‘radical’ forms of multiculturalism give to affirming 
group difference at the expence of commonality. See n 7 above, 135-140. 

4] Cooper states at 70: ‘Indeed, can national identity ever be construed in a way that allows people to 
belong equally or are inequality and symbolic exclusion inevitable once nation states are given 
cultural definition, that is, when they are more than mere administrative spaces?’ 
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which defines national identity according to historically given criteria. However, as 
Cooper herself acknowledges,’ seeking a solution in such an uncompromising 
version of multiculturalism is not free of difficulties. If she is right in identifying the 
importance of ‘belonging’, and the deeper psychological needs which this fulfils, then 
this is as true for the majority as it is for the minority. An ‘exclusive’ version of 
multiculturalism which ignores the needs of the majority also fails to meet Cooper’s 
own criteria of formulating inclusive mechanisms of belonging.*? 

Developing “a sense of belonging’ which remains attentive to both the majority 
and the minority, and generating a common public culture within which different 
groups co-exist, requires compromise and adjustment by the parties. The 
potential for conflict which is inherent in this renegotiating is perceptively 
analysed in Cooper’s case studies. However, the failure to connect this issue to 
contemporary debates in constitutional theory once again hinders analysis in 
Governing Out of Order because the choice of the form of governance is not 
irrelevant in this context. The fact that citizens are more likely to identify with the 
decisions of representative institutions gives them an advantage as the forum 
within which multiculturalism is developed and pursued. This does not mean that 
judicially protected individual rights are not a critical part of minority protection. 
However, affirming the advantages of representative institutions in this context 
does provide a much needed antidote to the cherished assumption that a judicial 
remedy should be the sole focus of attention. Minorities face obvious difficulties in 
advancing their interests through political processes in the absence of meaningful 
political power, but this confirms the need for reform rather than marginalising the 
role of representative institutions. A consequence of the assumption that the 
incorporation of the ECHR will be a sufficient response to the challenge of 
minority protection has been a disproportionate focus on individual rights and 
judicial remedies. This ignores the pressing need to develop imaginative 
strategies,“ and include reform proposals in the Government’s programme for 
constitutional change,*5 which focus on representative institutions. This lacuna is 
in sharp contrast to the redistribution of power to regional assemblies which 
ensures that national minorities have greater control over, and can identify with, 
the political decisions which affect their daily lives.© Moreover, this gap in 
Government policy is significant because representative institutions perform an 
invaluable function in minority protection. They are an ideal forum for involving 
all citizens and generating a debate about the appropriate balance between the 
needs of minorities and the wider public interest. Minority groups need access to 








42 Miller, n 7 above, 132-141. 

43 See Poulter, n 38 above, 24-26 

44 Fora discussion of policy options see Mason n 32 above and Kymlicka, n 36 above, Part V ‘Minority 
Cultures and Democratic Theory’. See also A Phillips, The Politics of Presence (Oxford: Clarendon 
Press, 1995), 

45 The Labour Party manifesto does not specifically address the issue of minority representation in its 
programme for reform of the House of Commons and the House of Lords, see New Labour- Because 
Britain Deserves Better (London: ‘Labour Party, 1997). Under a section on ‘Real nghts for citizens’ 
(P 35) it refers to the incorporation of the ECHR as a source of statutory human nghts; and states We 
will seek to end unjustrfiable discumination wherever it exists. For example, we support 
comprehensive enforceable civil rights for disabled people against discrimination in society or at 
work, developed with all interested parties.’ The main reference to multiculturalism is in the context 
of a new offence of racially motivated violence to protect ethnic minorities which resulted in the 
creation of racially aggravated offences in the Crime and Disorder Act 1998: see M. Mahk ‘Racist 
Crime: Racially Aggravated Offences in the Crime and Disorder Act 1998, Part II’ (1999) 62 MLR 
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46 For a discussion of the Government’s redistribution of power and the new constitutional changes, see 
R. Brazier “The Constitution of the United Kingdom’ [1999] CLJ 96. 
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procedures which allow them to lobby representatives and influence decision- 
making. The impact of minority protection issues on other social programmes can 
be considered. Policy makers can be encouraged to take into account the interests 
of not only minorities but also other interested parties who will be effected by the 
decision when making their decisions.“ The likelihood that both the majority and 
the minority can treat representative institutions as structures of identification, and 
therefore identify more closely with the resulting decisions, becomes critically 
important where multiculturalism requires painful compromises by both parties. 


Conclusion 


Governing Out of Order is an invaluable critique of the modem liberal state. It 
provides an absorbing historical record of past failures. It also sounds a warning 
note about the future consequences of the version of liberal constitutionalism 
which has culminated in the incorporation of the ECHR. Cooper paints a vivid 
picture of a fragmented political community and alienation from political 
processes. Her analysis points towards solutions which reinstate the central role 
of representative institutions rather than marginalising them. It also raises a 
question as to whether a political culture which gives overwhelming priority to 
judicially enforced human rights and shifts the main focus of political activity from 
representative institutions to the courts can deliver participatory forms of 
democracy. If one of the objectives of the Human Rights Act is to introduce a 
new ‘culture of rights’, we should be clear about the consequences of the brave 
new political culture which it will yield. The choices which the Human Rights 
Act forces upon us should revive rather than foreclose this critical debate. Cooper 
has failed to engage with this line of enquiry explicitly and she has consequently 
missed an invaluable opportunity to contribute to the Bill of Rights debate. This 
engagement would have provided a different perspective from which to challenge 
the cherished assumption that the Human Rights Act will remedy the political 
malaise which Governing Out of Order vividly identifies. Cooper’s analysis of a 
viable politics of belonging, which allows citizens to identify more closely with 
political decisions and institutions, provides an invaluable perspective from which 
to understand the impact of the Human Rights Act on our legal and political 
culture. Her comment that ‘Governing Out of Order is an exploration of political 
authority and its boundaries at the end of the twentieth century’ (p 3) is therefore 
unnecessarily modest. This book will continue to shed light on our most intractable 
political conflicts despite the close of the twentieth century. 








47 Poulter, n 38 above, 313-322, provides a detailed case study of how minonty groups can successfully 
uss political processes to promote their interests. In this case, the Sikh community undertook a wide- 
ranging political campaign for the grant of special exemptions in the Construction (Head Protection) 
Regulations 1989 which ensured that Sikh construction workers could continue to wear turbans on 
construction sites. 

48 MJ. Sandel, Democracy’s Discontent: America in Search of a Public Philosophy (Cambridge, Mass: 
Harvard University Press, 1996). 
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Regulators, Basingstoke: Macmillan, 1998, xiii + 216pp, hb £45.00. 


Froud et al’s monograph examines the operation of a range of economic appraisal 
techniques in the law-making process in the UK, the US and the European Union. 
The book reports the findings from an interdisciplinary study which brought 
together researchers from accounting, economics and law. The monograph consists 
of 12 chapters which are not attributed to specific authors. The book’s main focus 
are five case studies. Four of these deal with compliance cost assessments in the 
UK (chs 6, 7, 8 and 9) and one of them (ch 5) discusses the application of the 
economic appraisal technique of the EU Commission, the fiche d’impact, to the 
negotiation of an EC Directive. 

Compliance cost assessment (CCA) was introduced in the UK in 1985 through 
an administrative direction by the then Conservative government.! It required all 
government departments to produce systematic assessments of the predicted costs 
to business of new regulatory proposals enshrined in statutory instruments. From 
1992 onwards CCA was obligatory also for parliamentary Bills and EC Draft 
Directives.? In 1996, CCA was reformed to take into account costs incurred by the 
administration. Also the benefits from a measure were to be considered (albeit, 
separately from its costs) and the technique was renamed regulatory appraisal 
(RA). The empirical part of Froud et al’s research project does not examine the 
development of RA. Furthermore, the project was finished before the election of 
the Labour Government in May 1997 which reformed economic appraisal and 
renamed it Regulatory Impact Asssessment (RIA). RIA provides for a cost-benefit 
analysis of any new EC, primary, secondary legislation, consultation papers and 
informal proposals for regulation.3 Despite these changes, Froud et al’s findings on 
CCA are still important, as will be shown in this article, and the chapters on 
economic appraisal in the EU (ch 4), regulatory impact analysis in the US (ch 11) 
and cost-benefit analysis in the UK (ch 10) remain largely unaffected. 

This review article will critically examine Froud et al’s research by offering 
some criticisms of the book and by questioning the terms of their analysis. The 
authors locate economic appraisal in the context of deregulation, which is usually 
perceived as facilitating a shift towards more market-based forms of governance. 





* Dept. of Law, University of Wales, Aberystwyth. 
I would like to thank the anonymous reviewer for the MLR, John LimareJh and Anne Barlow for comments 
on a previous draft of this review article 


1 J. Froud, R Boden, A. Ogus and P. Stubbs, Controlling the Regulators (London: Macmillan Press, 
1998), x. 

2 ibid 12. 

3 The Better Regulation Guide, Section 1: An Introduction to Regulatory Impact Assessment, para 1.2., 
at <http:/Awww.cabinet-office gov.uk/bru/1998/brg/brg_part2_section 1 htm. 
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This article will suggest that economic appraisal might only be to a limited extent 
an indicator of market-based forms of governance and that it might instead be seen 
as an indicator of societies which are organised into multiple systems. Such 
societies can not be fully analysed through regulation/deregulation, state/market, 
politics/economics dichotomies. Furthermore, RIA in particular seems to reflect 
the fact that the defining characteristic of modern societies is their engagement 
with risk. 


The practice of CCA 


Froud et al’s research constitutes an important contribution to the legal literature 
on rule-making and regulation. Generally, this literature has so far devoted little 
attention to economic appraisal.4 Constitutional and administrative law textbooks 
usually do not discuss the theme in their chapters on legislation’ and even the 
standard text on law-making® does not refer to it. The importance of economic 
appraisal is also illustrated by the fact that it delimits the new law-making powers 
of the Scottish Parliament and the Welsh and Northern Ireland Assemblies.” 
Froud et al’s monograph provides a rich and detailed account of compliance cost 
assessments in particular through five case studies. These relate to CCAS for a 
proposal for an EC Landfill Directive,’ the system of Integrated Pollution Control 
under the Environmental Protection Act 1990, employee consultation rights, an EC 
Regulation for the protection of intellectual property rights and legislation on the 
protection of the consumer’s right to be served a full pint of beer under the Weights 
and Measures Act 1985. The case studies provide interesting insights. For example, 
the chapter on compliance costs in the UK with a proposal for an EC landfill 
Directive highlights the complexity of cost assessments. Froud et al state that the 
CCA did not really recognise that cost implications arose from the proposed 
Directive not just for landfill operators and waste producers but also for other 
branches of the waste management industry, such as operators of recylcing plants.? 
Furthermore, benefits to business which would reduce costs, such as waste 
minimization due to increased disposal prices as a result of the proposed EC 
Directive, were not considered.!° The chapter on the CCA for the Environmental 
Protection (Prescribed Processes and Substances) Regulations 1994 (SI 1994/1271) 
qualifies the assumption that business is eager to use its control over information 





4 R. Baldwin, Rules and Government (Oxford: Clarendon Press, 1995) ch 7 is an exception. 

5 See for example C. Harlow and R Rawlings, Law and Administration (London: zi 
J. McEldowney, Public Law (London: Sweet and Maxwell, 1998); W. Wade and C. Forsyth, 
Administrative Law (Oxford, Clarendon Press, 1994). P. P. Craig, Administrative Law (London: Sweet 
and Maxwell, 1999) is an exception This textbook contains two brief sections (pp 186/7, 337/8) on 
RIA. 


M. Zander, The Law-Making Process (London: Butterworths, 1999). 

S 65 of the Government of Wales Act 1998 requires that a cost-benefit analysis must be carried out 

before draft secondary legislation 1s laid before the Welah Assembly. While the Scotland Act 1998 

does not contain a requirement of economic appraisal, Rule 9.3 of the Standing Orders of the new 

Scottish Parliament specifies that bills must be eccompamed by a financial memorandum. This should 

set out “the best estimates of the administrative, compliance and other costs to which the provisions of 

the Bill would give nse [...]’. See also Standing Order No. 37 for the NI Assembly which requires 

that an explanatory and financial memorandum should be attached to public bills which — inter alia — 

spells out ‘the cost implications of the proposal/s’ 

8 A different version of the Directive has now been adopted. See Council Directive 99/3 1/EC of 26th 
Aprl 1999 on the landfill of waste, OJ L 182, 16.07.1999. 

9 Froud et al, n 1 above, 86. 

10 ibid 85. 
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about compliance costs in order to capture the law-making process. Froud et al 
report that the then DoE found it very difficult to obtain information from 
businesses during the consultation process which it had initiated. 

One of the limitations of Froud et al’s research is that the reader does not obtain 
much of a picture of the ‘process’ nature of compliance cost assessments. How 
individual civil servants,!! government departments and external consultants have 
made decisions about what could be deemed excessive costs and how this is 
balanced with the benefits of a regulatory measure is not explored in detail. It 
would have been interesting to gain an understanding of the social and 
organisational factors which might influence decision-making processes of civil 
servants when applying CCA to concrete cases. According to Froud et al, CCA did 
not lead to the expected cultural change among civil servants involved in law- 
making.!? An analysis of the decision-making process related to CCA might have 
helped to explain why this is the case. Are the new cultural norms of economic 
appraisal in conflict with existing norm systems among civil servants? If so, what 
are these existing norm systems? Furthermore, does decision-making in the context 
of CCA differ from the exercise of discretion in other areas of administrative 
decision-making?!3 In addition, knowledge about various factors influencing the 
application of CCA is necessary in order to determine which of those factors might 
be open to regional variation in Scotland and Wales.!* Not just the process, 
however, but also the values and outcomes of the law-making process and its 
regulation through economic appraisal are important. They shape the form of 


governance of a society. 


Economic appraisal as an indicator of changing forms of 
governance 


Froud et al place economic appraisal in the context of deregulation!5 which has 
assisted the transition to more market-based forms of democracy. British 
Conservative governments have promoted — also through deregulation — a notion 
of liberal democracy where market discipline and the pursuit of efficiency in the 
generation and allocation of society’s resources were primary goals.!6 The 
emphasis under the Conservatives was on lifting the burdens on business by 
removing or making less onerous social regulation in order to stimulate economic 





11 In particular economists, accountants and statisticians usually carry out CCAs. See Froud et al, n 1 
above, 33. 

12 ibid 3. 

13 For examples of studies of discretion in the context of admunistrative behaviour see K. Hawkans (ed.), 
The Uses of Discretion (Oxford. Oxford University Press, 1992); DJ. Galhgan, Discretionary 
Powers: A Legal Study of Official Discretion (Oxford: Clarendon Press, 1986), M. Adler and S. 
Asquith, Discretion and Welfare (London: Heinemann, 1981). 

14 Such factors might be: who carries out the CCA, Ge an in-house team or external consultants”), the 
size of the government department carrying out the CCA; and the rank in the organizational hierarchy 
of those involved in preparing a CCA. 

15 Froud et al, n 1 above, ch 1. 

16 Such political changes occurred also ın the early to mid 1980s in the US (bid 163-166), Germany and 
the EU. In 1985, the Commission limited harmonisation to essential requirements in conjunction with 
the mutual recognition of national regulatory regimes (ibid 56). The economic appraisal technique for 
EC legislation, the fiche d’unpact, was introduced in 1986 (ibid 57). See also A. Boss, C.-F. Laaser, 
K.-W. Schatz et al, Deregulterung in Deutschland — Eine Empirische Analyse (Tibmgen: Mohr 
(Siebeck), 1996); M. Ronellenfitsch, Selbstverantwortung und Deregulierung on Ordnungs- und 
Umweltrecht, Tübinger Schriften zum Staats- und Umweltrecht, Band 29 (Berlin: Duncker und 
Humblot, 1995). 
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growth. Economic appraisal was an aspect of rolling back the frontiers of the state. 
Some tertiary!’ rule-making, such as issuing circulars and codes of practice, had 
already been subject to cost-benefit analysis before the introduction of CCA.'8 
CCA and RA, however, provided a new impetus to the deregulatory drive by 
pushing the consideration of economic criteria, such as costs in relation to benefits, 
further up the regulatory chain.19 Economic appraisal was now to be applied to 
primary and secondary law-making. 

Economic appraisal might promote a shift towards more market-based forms of 
governance in two ways. First, the process of law-making itself may become more 
like an economic process rather than an openly political process. For example, 
Froud et al contrast law-making in a deregulation context with the political nature 
of law-making under corporatism in the 1970s in the UK.” During this time, legal 
regulation was shaped by the mutual dependence between government and leading 
sectoral interest groups. Secondly, economic appraisal does not just affect the 
nature of the law-making process but can help to redraw the boundaries between 
the state and the market. As a result of economic appraisal, legal regulation — a 
form of state intervention — might become reduced in favour of governance by the 
market. Froud et al’s study itself seems to provide a number of arguments for 
rejecting the idea that law-making has become akin to an economic process. In that 
sense, it might show a tension between the context in which it locates CCA and 
some of the evidence generated. 


Law-making as an economic process? 


CCA might have contributed to market-based forms of governance by turning law- 
making into an economic process. This could occur by replacing political values, 
such as distributive justice, with the value of allocative efficiency. Allocative 
efficiency can become a criterion for shaping the law-making process in two ways. 
First, law-making activities themselves, such as civil servants’ work in researching 
and drafting legislation, might best be characterised as an economic process which 
can be judged on the basis of its efficiency.?! Secondly, the outcome of legislative 
activity, ie primary or secondary law, can be evaluated with reference to efficiency. 
For example, one can assess if Health and Safety regulation promotes an efficient 
allocation of resources in a particular sector of industry by, for instance, 
internalizing what might otherwise have been externalities, such as accident costs. 

Allocative efficiency can be seen as displacing political values in the law- 
making process in two ways. On the one hand, the political nature of the law- 
making process becomes marginalised in favour of the application of technical, 








17 Ths classification is derived from Baldwin, n 4 above, 80-119. 
18 For example, the Health and Safety at Work Act 1974 required that employers do everything 


19 Economic appraisal was also extended down to the enforcement end of the regulatory chain in some 
areas of social regulation. See, for example, s 39 of the Environment Act 1995 which requires the 
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neutral economic expertise to questions of resource allocation through law. On the 
other hand, allocative efficiency has been perceived to be a normative criterion 
which simply replaces other normative criteria, such as political values, in the law- 
making process.” An illustration of the latter approach is the view held by some 
proponents of economic analysis of law that justice is achieved through the pursuit 
of efficiency.4 

Froud et al’s research, however, shows that despite CCA and RA law-making 
is still heavily influenced by political concerns. Hence, CCA did not lead to the 
dominance of a universal criterion of efficiency which might have produced 
uniform procedures or outcomes in the law-making process. Civil servants 
considered CCA as a ‘balance between science and art’.24 Furthermore, the 
‘interest groups concerned, the political profile of the issue and the extent of the 
complementarity or contradiction with other policies’ determined the fate of a 
regulatory proposal.?5 Their research also indicates that CCA was only one input 
into the law-making process in which other political values could still assert 
themselves. For example, the fiche d’impact, the compliance cost assessment of 
the Commission, led to the suggestion that landfills in rural areas should be 
exempt from the regime of the proposed EC Landfill Directive. The European 
Parliament, however, rejected this proposal on the grounds that it did not provide 
for sufficient pollution control. Hence, political values — here, environmental 
protection — overrode cost considerations highlighted by the fiche d’impact. 
Economic appraisal has also become politicised because it is used as a resource 
by various groups in the law-making process to enhance their power.26 For 
example, the bargaining position of politicians favouring a reduction in state 
intervention has been strengthened in comparison to politicians, including 
members of the cabinet, and civil servants supporting state intervention. 
Economic appraisal, however, has not just been politicized by being used for the 
support of a deregulatory agenda. Froud et al show that economic appraisal can 
enhance the power both of the regulated business community and the regulators 
in the lobbying process.?” The role of business in the law-making process has 
been strengthened because businesses are crucial providers of information for 
the assessment of costs of regulation. But information gained from economic 
appraisal could also be used by the regulators against the lobbying activities of 
business interests. For example, the authors document that cost-benefit analysis 
of the HSE’s tertiary rule-making powers helped it to counteract lobbying 
activities from employers and employees.¥ 











22 P. Burrows and C.G. Veljanovski, ‘Introduction: The Economic Approach to Law’, in P Burrows and 
C. Veljanowaki, The Economic Approach to Law (London: Butterworths, 1981) 13. 

23 R.A. Posner, Economic Analysis of Law (New York: Aspen Law and Business, 1998) 30. 

Froud et al, n 1 above, 187 

25 ibid 182. For example, a proposal for increased disability rights was not adopted because its costs 

were deemed excessive while a proposal for the tightening up of licensing of outdoor pursuit activities 

was adopted ın the wake of public concem about accidents at such facilites involvmg children. This 

was despite the fact that the expected costs of the stricter licensing provisions greatly outweighed its 

projected benefits (Froud et al, n 1 above, 181). 

Baldwin, n 4 above, 202-3. 

Similiarly on the EC level the fiche d’impact can be used by both the regulators and the regulated to 

further therr interests in the law-making process Member States can use the fiche d’impact procedure 

to their advantage particularly when the Commission relies on informanon provided by the Member 

States on the costs of proposed EC regulation. For example, in the negotiations of the EC Landfill 

Directive, which was opposed by the UK, the Commission relied on the UK’s CCA for estrmating the 

costs of compliance with the Directive in the UK See Froud et al, n 1 above, 80. 

28 ibid 152. 
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There is another reason why the law-making process is not dominated by a 
criterion of allocative efficiency. In the case of secondary law-making, conflicts 
can arise between economic efficiency criteria required by CCA and other aims 
enshrined in the primary legislation, such as costly procedural rights, redistributive 
aims or the provision of collective goods.29 The impact of CCA can be limited here 
because efficiency considerations might be considered by the courts to be different 
from and collateral to other purposes of the primary legislation. This can render the 
exercise of law-making powers based on CCA ultra vires. Hence, economic 
rationality can become subject to legal control and might even be declared by the 
courts an irrelevant consideration. 

Furthermore, the current reformed economic appraisal technique, RIA is 
embedded in a commitment to a range of criteria for legislation which reflect 
traditional public law and administration values. The Better Regulation Task Force 
spells out ‘transparency, accountability, targeting, consistency and proportionality’ 
as five guiding principles for legislation.*! Hence law-making in its current form is 
not just concerned with economic but also with legal rationality in the Weberian 
sense, which includes coherence and clarity of the law.3? Moreover, some of these 
criteria might not promote the aim of economic efficiency. For example, under 
‘targeting’ a preference for framework legislation rather than detailed command 
and control regulation is expressed.33 Framework legislation, however, is not 
necessarily less costly or economically more efficient than command and control 
regulation.* Furthermore, RIA now addresses explicitly equity and fairness issues. 
Civil servants are to consider if the restrictions which are imposed by regulations 
on the activities of certain groups can be considered as ‘fair’ and if it is ‘fair’ to 
expose the public to risk in case the activity remains unregulated.’ The fact that 
determinations of what is fair and equitable are resolved through subjective and 
discretionary value judgements of civil servants preparing RIAs can provide 
further scope for the influence of political considerations in economic appraisal. 


The allocative efficiency of law 


Economic appraisal does not eradicate political considerations from the law- 
making process. It is also limited in making law-making akin to an economic 
process because CCA and RA did not really allow determination of whether 
regulatory measures were allocatively efficient. In order to assess if an economic 
process is efficient it is necessary to determine its costs. Efficiency is achieved if 
the value of a product or of a legal provision is at least as great as or exceeds its 
social costs.% Social costs are distinguished from private costs. Private costs refer 
to the actual costs incurred to the firm of producing the good or service, while 
social costs cover all the costs that arise from production including costs which are 
imposed on other groups, such as consumers or the environment.” CCA, however, 
29 Baldwin, n 4 above, 200-212. 

30 ibid 202. 

31 Better Regulation Task Force Annual Report (1997/98), 2 at <www.cabinet-office.gov.uk/bru/mndex/ 








32 R Cotterell, The Sociology of Law- An Introduction (London: Butterworths, 1992), 153. 

33 Better Regulation Task Force Annual Report (1997/8), n 31 above, Appendix B, 15. 

34 Posner, n 23 above, 592. 

35 The Better Regulation Guide, Section 2. ene a epee nee oe 
www .cabiost-office.gov.uk/bru/1 

36 Bed Ae aoe On eee OA 

37 Bowles, n 36 above, 24. 
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was a very limited tool for ascertaining the costs of regulation. It did not refer to an 
economically meaningful notion of costs for three reasons. First, only costs to 
business were considered. Costs that arose from regulatory measures for the 
regulators, such as through enforcement activities, or to non-business actors, such 
as citizens were not taken into account. Only from May 1996 onwards when CCA 
was reformed into RA were administrative costs incurred by government and 
enforcement agencies incorporated. From 1997 onwards, RIAs encompassed an 
even broader notion of costs by including also any additional and indirect costs 
which might be imposed by regulation on consumers, the environment or citizens 
in general.3* Hence, the limited notion of costs which was taken into account in 
CCA and RA did not allow consideration of whether legal regulation was 
allocatively efficient. 

Secondly, CCA and RA worked with a simplistic notion of costs which refers to 
the money that businesses and administrations would have to spend in order to 
comply with legal regulations. The economically meaningful concept would have 
been opportunity costs which measures the value of the best alternative use on 
which the resources of a the business could have been spent if it had not invested 
its resources on compliance with legal regulation. 

The third reason why the notion of costs which are taken into account in 
economic appraisal is limited is that economic appraisal usually only refers to a 
hypothetical notion of costs and benefits. What costs and benefits are actually 
incurred by various groups through legislation is an empirical issue.*? This is not a 
fundamental objection to economic appraisal but one which could be addressed 
through refining its methods. This was in fact attempted. As part of the CCA 
process, civil servants were asked to collect information about compliance costs 
after the implementation of a legal provision. Froud et al report, however, that this 
was seldom carried out in practice.“ Furthermore, realistic determinations of the 
costs of regulation to business have to take into account non-compliance, which is 
again an empirical issue.*! In addition, economic appraisal seems to assume that 
the scope of the legal requirements to which businesses are subject can be 
determined through an analysis of the text of the legislation. This neglects the fact 
that legal requirements can be redefined during the process of implementing 
them.“ Hence economic appraisal works with a static concept of law which is 
limited in taking into account the empirical reality of law. 


38 The Better Regulation Guide, n 35 above, Section 2: Preparing a Regulatory Impact Assessment, para. 
2.33. 

39 Froud et al’s (n 1 above, ch 6) case study on a CCA for regulations issued in connection with the 
system of Integrated Pollution Control provides a concrete example for the idea that costs and benefits 
have an empirical dimension. They discuss the application of “best available techniques not involvmg 
excessive costs (BATNEEC) in the context of environmental regulation. According to section 7 (2) 


BATNEEC is issued by the air pollution contro! division of the EA. Hence, it is very difficult to 
determine in the abstract what costs a BATNEEC requirement will impose on industry. See also 
Froud et al, n 1 above, 101. 

40 ibid 41. 

41 Again, this might not be a fundamental objection agamst economic appraisal but could be dealt with 
through a detailed economic analysis of the transaction costs busnesses might encounter through 
compliance with legal rules and if such costs might be considered by businesses as justifying nor- 

lance, 


comp 
42 See for example K. Hawkins, Environment and Enforcement: Regulation and the Social Definition of 
Pollution, (Oxford: Clarendon Press, 1984). 
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Economic appraisal as promoting the retreat of the state? 


The contribution of economic appraisal to making law-making more akin to an 
economic process is limited. CCA, however, might have contributed to more 
market-based forms of democracy in the UK through changing the balance 
between activities controlled by the state and those guided by the play of market 
forces. Hence economic appraisal would lead to a greater influence of economic 
considerations in the process of governance by restricting the sphere of 
government intervention. Politicians in particular have attributed this effect to 
CCA 
It is important, however, not to overestimate the deregulatory effects of CCA. 

CCA only applied to regulation in the form of EC, primary or secondary 

legislation. Other important legal provisions, such as the common law, which 

Tegulate the market through the assignment of property rights are unaffected by 

economic appraisal. Furthermore, CCAs were aimed in particular at command and 

control regulation.“ Alternatives, such as economic instruments, were described as 
preferential options in guidance on regulation to civil servants because they were 
perceived as less burdensome and costly.‘5 

Moreover Froud et al’s study only allows limited conclusions to be drawn about 
the deregulatory effect of economic appraisal. Data on the practice of CCA from 

1991-6 are not presented and analysed in a quantitative format. The main part of 

the monograph provides qualitative data in five detailed, in-depth case studies on 

the application of CCA. Thus this research does not provide an answer to the 
question of how many regulatory proposals were abandoned or altered as a result 

of CCA. Furthermore, as pert et a point out, it is difficult to identify a 

deregulatory effect where a proposal for regulation has not been 

abandoned but changed as a a of CCA. In order to assess the deregulatory 
effect of CCA in such situations it would be necessary to know what regulation 
would have been adopted if CCA would not have applied.4” Consequently, at most, 
comparisons between the deregulatory effect of different instruments of economic 
appraisal can be made. For instance, Froud et al perceive CCA to be more 
deregulatory than cost-benefit analysis (CBA) since CBA takes into account 
benefits as well which are offset against, and hence reduce the costs of, regulation. 

On a more fundamental level the interpretation of CCA as deregulatory assumes 
that regulation and deregulation can be neatly distinguished. This is, however, 
difficult for a number of reasons. First, there seems to be an overlap between the 
issues addressed under ‘deregulatory’ and ‘regulatory’ agendas. Under the Labour 
government’s ‘better regulation’ initiative, deregulatory themes, such as using 

‘light touch regulation’ in the form of dissemination of information and codes of 

practice, are coupled with an emphasis on improving the enforcement of 

regulation.*8 In connection with the ‘better regulation’ drive a new enforcement 

43 See Froud et al n 1 above, 100. 

44 See also Baldwin, n 4 above, 193 who states that in the US ‘it was argued that compames were 
carrying a dead weight of regulation on their backs and that there was a need for reform in the shape 
of “regulatory relief” or elec a change from role-oriented or “command and control” outlooks to 
those allowing greater managerial freedom within broad governmentally specified goals’. 

45 Froud et al n 1 above, 5. They found, however, that the consideration of alternative forms of 
regulation in CCAs was given little attention. bid 49. 

46 ibid 99. 

47 Ibid 182. 

48 Cabinet Office, Press Release, CAB 12/98, 21st January 1998, ‘Better Regulation Task Force 
published “Critics (sic) Guide” to Good Regulation’, 2 at <hitp:/Awww cabinet-office.gov.uk/oru/ 
1998/pmotice/210198 him>. 
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concordat was launched in March 1998.4 It favours a ‘compliance’ approach to 
enforcement. This means that local and central government enforcement agencies 
should promote the compliance of businesses through advice. The concordat also 
emphasizes the importance of taking stringent enforcement action against those 
who break laws.*! Hence the ‘better regulation’ initiative is also concerned with 
regulatory themes, such as the enforcement of regulation.*? Moreover, the design 
of ‘better regulation’ is meant to benefit from the knowledge of enforcers. 

Secondly, the contrast between regulation and deregulation assumes a 
conceptual distinction between the state and the market. Regulatory activity is 
associated with state intervention, and deregulation is linked to a greater influence 
of a free play of market forces. Markets, however, do not exist in isolation from the 
state. Instead their operation is based on legal frameworks, such as a particular 
structure of property rights.* Regulation further influences how the market 
operates, for example through the assignment of social property rights such as 
welfare benefit entitlements. In addition, state regulation can create markets.55 

The regulation/deregulation, state/market dichotomy, however, is replicated in 
Froud et al’s explanatory framework for CCA. Their ‘control’ perspective 
perceives economic appraisal to be a tool of state regulation of a mal-functioning 
market in law-making. Froud et al argue with reference to public choice theory 
that bureaucracies strive to expand their staff, budgets and spheres of activity 
which leads to an oversupply in regulatory legislation which economic appraisal 
attempts to control. They clearly state that they did not intend in their research to 
assess the merits of public choice and private interest theories of regulation. The 
question, however, that arises for the reader is whether the regulation/deregulation 
dichotomy is sufficient to explain the contribution that economic appraisal has 
made to changing forms of governance. If economic appraisal cannot be 
understood as promoting the transition to market-based forms of governance, the 
question arises as to what alternative forms of governance, might be facilitated by 
it. 


Economic appraisal as an indicator of systems-theoretical 
perceptions of governance? 


Economic appraisal might be an indicator of forms of governance which are based 
on functionally differentiated systems. Such perspectives do not rely on state/ 
market, politics/economics, regulation/deregulation dichotomies in order to 
explain governance. Instead, they perceive society to be constituted of various 








49 See Cabinet Office Press Release, CAB 58/98, 4 March 1998 ‘New Era of Enforcement for Central 
and Local Government’, 1 at <http //Awww.cabinet-office. gov.uk/bru/1998/pmotice/040398.htm>. 

50 Hawkins, n 42 above ch 6; F. Pearce and S. Tombs, ‘Ideology, Hegemony and Empiricism: The 
Compliance Theory of Regulation’ (1990) 30 British Journal of Criminology 423-443 

31 Cabinet Office, Press Release, 4 March 1998, ‘New Era of Enforcement for Central and Local 
Government’, n 49 above, 1. 

52 One of the issues addressed 1s the improvement of the consistency of enforcement throughout the 
whole area of enforcement sunsdiction. 

53 In ıts annnal report 1997/8, n 31 above, 11, the Better Regulation Task Force stated that an 
enforcement and compliance sub-group is reviewing how enforcers can influence the policy-making 
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sub-systems, such as the legal, the economic and the political system. Some 
systems theorists treat the state only as a self-description of the political 
subsystem.” From a systems-theoretical perspective, the ability of law or rules 
to affect the dynamics of other sub-systems is limited. Some regulation of sub- 
systems, however, can be achieved through procedural or reflexive law. CCA 
might be procedural or reflexive law. It is a rule about law-making and fits the 
following definition: 

The aim of procedural regulation is to structure the processes of the system in such a manner 

that ensures that the system takes into account the impact that its operation may have on 

other systems — but without trying to control the substantive outcome of any decision.58 


Economic appraisal might also display further characteristics of reflexive law. 
According to systems-theoretical perspectives, regulation aims to integrate sub- 
systems, not to control them. It induces action rather than commands it. Froud et 
al’s research shows that, though CCA might not have always led to changes in or 
the rejection of regulatory proposals, it has raised awareness of the economic 
aspects of rule-making among policy and law-makers. This might be interpreted as 
a limited form of integration of economic values into the legal subsystem while not 
controlling the expansionary dynamics of the bureaucracy. 

There are difficulties, however, of applying the abstract definition of procedural 
law to concrete cases, such as economic appraisal. As Hood has argued in relation 
to the question of whether New Public Management constitutes a change in 
procedures only or also in the substantive values of the public administration, ‘one 
person’s “means” might be another person’s “ends”. In some situations, CCA 
seemed to have imposed substantive outcomes on specific sub-systems. For 
example, in relation to the abandoned statute on increased rights for the disabled 
CCA lead to a substantive outcome by restricting the scope of rights for disabled 
people. Furthermore the fiche d’impact for the proposed EC Directive on landfill 
determined substantive standards of waste-management by restricting the scope of 
regulation through exempting landfills in rural areas. The reason why the Directive 
finally agreed upon did not reflect these standards was that the proposal was 
rejected by the European Parliament. The fact that the fiche d’impact had 
ultimately only a procedural impact was not due to its inherent procedural nature 
but to the interaction with the political process, here parliamentary debate. Hence, 
economic appraisal might be difficult to classify with regard to the procedure- 
substance dichotomy of reflexive law. 

Thus, modifications of the systems-theoretical notion of procedural law might be 
better able to describe the impact of economic appraisal on the law-making 
process. For example, according to Dunsire regulation can occur through subtle, 
external stimuli of power relationships within a sub-system or a ‘pair system’. A 
‘pair system’ consists of two systems which are coupled together and which share 
one self-referential meaning system. The steering of such a ‘pair system’ is called 
‘collibration’.®! Economic appraisal might be understood as a type of ‘collibration’ 
which can influence the power balance between the regulated and the regulators in 


N. Luhmann, Souale Systeme. Grundri8 einer Allgemeinen Theorie (4th edn, Frankfurt/Main: 
Subrkamp, 1991), 626. 


58 J. Black, *Constitutonalising Self-Regulation’ (1996) 59 MLR, 46. 

59 C. Hood, ‘Emerging Issues m Public Administration’ (1995) 73 Public Administration, 171. 

60 A. Dunsire, ‘Tipping the Balance: Autopciesis and Govemance’ (1996) 28 (3) Administration and 
Society, 319. 
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the ‘pair system’ of the law-making process. Furthermore by influencing the 
creation and contents of legislation economic appraisal can shape legal frameworks 
in which other ‘pair systems’ operate.“ That is, by allocating rights or duties, 
legislation — shaped by economic appraisal ~ can alter the power relationship 
between social actors in a ‘pair system’. By focusing on costs, CCA attempted to 
tip the power balance in favour of the regulated. Hence, Dunsire’s perspective 
provides for a qualification of the less subtle evaluation of economic appraisal as 
‘deregulatory’. Understanding economic appraisal as a form of ‘collibration’ can 
help to explain how a balance in a system which is still regulatory has been 
changed. Systems-theoretical perspectives on governance, however, are limited 
because they do not pay much attention to the fact that risk has become a central 
feature of reflexive modernity. 


Economic appraisal as an indicator of the risk society? 


Reflexive modernisation is modernisation that has turned on itself. By logically 
following through their founding principles of progress and capitalist development, 
modem societies have moved towards the destruction of their natural and social 
basis. In reflexive modernisation — or risk societies as they are called by Beck — the 
enlightenment project has collapsed since it has become apparent that science and 
technology are very limited in providing solutions to deal with the risks which are 
generated by techno-economic development.® The central issue in reflexive 
modernity is not the distribution of resources but the distribution of ‘bads’ or risks 
that are associated with the production of goods and services. Risks arise from the 
probabilities of physical harm which are generated in particular by technical 
processes.4 This analysis deflects attention from conceptualising economic 
appraisal in terms of its impact on the distribution of resources as “deregulatory’ 
or ‘regulatory’. Instead, it emphasizes the fact that the reformed version of 
economic appraisal, RIA, is concerned with an assessment of risks. As part of RIAs 
of regulation which deals with activities causing risks, a detailed and systematic 
assessment of risk is required. In such assessments distinctions should be made, for 
example, between public and expert perceptions of risk. 

Furthermore, the notion of reflexive modernisation questions the assumptions 
and tools of economic analysis upon which economic appraisal rests. While in 
modernist societies economic growth was meant to eliminate scarcity, eliminatin ating 
risk becomes the aim of economic activity in reflexive modernisation. 
Furthermore, risks interrupt the link between economic activity and human needs 
and wants. They promote the self-referentiality of economic systems which are no 
longer linked to human desires. Hence, from this perspective economic appraisal 
appears to be a limited tool for addressing the regulatory and thus law-making 
issues that are raised in reflexive modernity. Instead, economic appraisal and, in 
62 WG. Canon, ‘White Collar Crime and the Enforcement of Factory Legislation’, (1970) 10 British 

Journal of Crimmology, 383-398. 
63 U. Beck, Risk Society: Towards A New Modernity (Eng. trans. M. Ritter, London, Sage Publications, 
1992) ch 7 In Luhmann’s analysis, msk occupies a leas central role and his definition of nak 1s 
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attributed to specific decisions but only more generally to the surrounding circumstances then 
Lubmann talks of dangers. See N. Luhmann, Soztologie des Risikos (Berlin: de Gruyter, 1991) 30-31. 
64 Scott Lash and Brian Wynne, ‘Introduction’ in Beck, n 63 above, 4. 
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particular, RIA seem to be very much a reflection of the defining features of risk 
society. 


RIA as fostering risk 


RIA can foster risky activities. On the most basic level it promotes risk-awareness 
by making it a topic of regulatory policy. By conceptualising some regulation as 
being concerned with risk, the existence of risks is emphasised and potentially 
magnified. As Beck suggests, knowledge not ignorance creates risks in late 
modemity.” Moreover, RIA produces further risks since it is itself a risky 
activity. The reason for this is that the self-referential meaning systems of various 
sub-systems cannot produce expert knowledge which can eradicate risks. In 
reflexive modernity, knowledge claims are contingent, disputed and uncertain.© 
Consequently, responses to risk are not based on comprehensive ideological 
commitments. Regulation in the risk society is no longer concerned with realizing 
a vision of the good society but has only a more residual role of preventing the 
worst. In the risk society regulation does not strive to transform existing social 
conditions but simply aims to promote the self-limitation of current social 
practices, such as the production of side-effects through techno-economic 
development.”! This seems to be echoed in RIA which ~ according to Labour 
government rhetoric — avoids ideological preferences for more or less state 
intervention and promotes ‘better regulation’ which will be judged on a case-by- 
case basis.” 


RIA as furthering dedifferentiation 


According to Beck, another defining feature of risk societies is that attempts to deal 
with risky activities lead to a ‘dedifferentiation’”? of various sub-systems. For 
example, risk determinations require communication between the ‘natural and the 
human sciences’, ‘everyday and expert rationality’ and ‘interest and fact’.”* Risk 
assessments in the context of RIA often draw on various disciplines, such as 
accounting and the sciences. Such dedifferentiation could be also observed in 
relation to the more limited notion of costs of regulation to business under CCA. 
Froud et al document that the technical expertise of economists, statisticians and 
accountants either working directly for the civil service or in consultancies were 
applied in the preparation of CCAs.’> 

Furthermore, the development of risk technologies is another indicator of 
dedifferentiation in reflexive modernity. Risk technologies are modes of decision- 
making which are guided by uncertainty. They also promote the diffusion of 
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responsibility.7° Economic appraisal might be understood as an example of risk 
technology. It recognizes uncertainty. Guidance to civil servants on the preparation 
of RIAs states that quantification of the impacts of regulatory proposals may 
contain ‘a great deal of uncertainty’.”’ The guide further stresses that civil servants 
should not try to give the impression of certainty and accuracy where limited 
information might only allow guesses and estimates in the calculation of costs and 
benefits of a regulatory proposal. If we accept the idea that economic appraisal is 
part of a dedifferentiation of sub-systems in society then it becomes more difficult 
to distinguish clearly a political sphere from other sub-systems. Hence, another 
characteristic of risk society, according to Beck, is a change in what counts as a 
political issue. 


Economic appraisal as changing the political nature of law- 
making 


There is no clearly demarcated political system in reflexive modernity. According 
to Beck ‘the political becomes non-political and the non-political becomes 
political’.7* This means that the potential for shaping the structures of society is no 
longer located in traditional political mechanisms but moves to the sub-political 
system of scientific, technological and economic modernization.” There is an 
‘unbinding of politics’ from a traditional political sphere, such as Parliament and 
the executive, to sub-systems which escape conventional accountability 
mechanisms. 

Economic appraisal seems to be part of this process of changing what counts as a 
political issue in the sphere of law-making. Decisions about whether or how to 
regulate are still political, but the application of economic appraisal means that 
such decisions are couched in economic terms, such as costs and benefits. 
Furthermore, economic appraisal removes some aspects, of decision-making about 
law-making from traditional parliamentary debate and hands this over to technical 
experts who carry out regulatory impact assessments. 

While Froud et al’s research shows that political considerations still play a role 
in law-making processes subject to economic appraisal, Beck’s analysis is able to 
explain how the political nature of law-making has changed. In the risk society 
politics become removed from their traditional sphere to areas of ‘sub-politics’, 
such as expert committee meetings, boards of directors in companies and social 
movements. Beck’s analysis shows that this cannot be just understood as aspects of 
lobbying and interest group representation but that this is the result of a structural 
change towards reflexive modernity. Changes in the location of political decisions 
in reflexive modernity are compatible with the process of dedifferentiation. 
Dedifferentiation means that system boundaries are more permeable and that, for 
example, experts have to engage with other actors, such as MPs debating bills, or 
with experts from otber disciplines when making decisions about activities 
involving risks. 





76 P. Hiller, ‘Risiko und Verwaltung’, m K. Dammann, D. Grunow and K.P. Japp (eds) Die Verwaltung 
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Conclusion 


Froud et al’s research provides a detailed account of how economic appraisal has 
changed law-making in the UK and the US as well as in the system of 
supranational regulation in the EU. Their research has filled a gap in the literature 
on rule-making and regulation. But it raises further questions about the role of 
economic appraisal in changing forms of governance. Economic appraisal might 
not be so much an indicator of market-based forms of governance as an aspect of 
limited regulation of law-making in the functionally differentiated societies of late 
modernity. In particular, the reformed procedure of RIA reflects aspects of Beck’s 
analysis of risk society. The combined insights of the systems-theoretical notion of 
self-referentiality and Beck’s emphasis on risk undermine any notion of 
instrumental regulation. This helps to shift an understanding of the impact of 
economic appraisal on forms of governance beyond the modernist dichotomy of 
‘regulation’ and ‘deregulation’. 
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REVIEWS 


Andrew Skelton, Restitution and Contract, Oxford: Mansfield Press, 1998, xviii + 
110 pp, pb £23.00. 


The scope of this book is narrower than its title suggests. The aim of the author is to 
produce a study of restitution following discharge for breach, a situation which is 
categorised as one of autonomous unjust enrichment. Thus restitution for breach of 
contract, that is unjust enrichment for the wrong of breach of contract, is excluded 
from the book’s domain. Both areas are controversial in the context of the relationship 
between restitution and contract. This book explores the remedies available in 
circumstances when a contract has been discharged for breach and, in particular, 
whether the innocent or the defaulting party has a personal claim in unjust enrichment 
against the other party for money or non-money benefits. A critical aspect in the 
resolution of this question is the relationship of the discharged contract to any 
restitutionary remedy. The book explores the argument as to whether and why the 
contract price should limit any restitutionary remedy. As regards claims for money, 
for example, is it right that an innocent party can escape from a bad bargain? As 
regards non-monetary benefits, should the contract price operate as a ceiling on the 
restitutionary award? The position of the author on these difficult questions is 
somewhat betrayed by several citations of a passage from Burrows, stating that, ‘the 
cause of action in unjust enrichment is distinct from, and need not bow down to, 
contract’. 

The law of restitution has developed a language of its own, not readily accessible to 
those familiar with other legal categories which border it. Concepts of incontrovertible 
benefit, subjective devaluation, free acceptance, bargained-for benefits, negative 
benefits and positive benefits need to be explained if they are to be put in the context 
of another legal category such as contract law. To the author's credit, he gives a clear 
explanation in his first chapter. This chapter would, however, have worked better if 
the explanations had been given in the context of case-law rather than, as is 
predominantly the case, in the context of academic writings. Discussion of case-law in 
this crucial chapter is largely consigned to footnote references. This criticism cannot 
be levelled at the rest of the book where cogent and lucid analyses of all the important 
and relevant cases from England and other common law jurisdictions prompt the 
author to establish three main propositions. Whilst one may not agree in entirety with 
these propositions, many important points are made in the course of this study. 
Chapter Four, in particular, raises some circumstances which should be essential to 
delineating between contractual and restitutionary remedies. 

In Chapter Four, which is concerned with claims for non-monetary benefits, the 
author cites four such convincing circumstances where a restitutionary remedy should 
not be limited by the contract price. One is where an innocent party has rendered 
services under a contract which he or she has entered into at a discounted price in 
order to obtain non-price benefits such as further work or enhanced reputation. This 
and the other examples given in the book account for the author’s exhortation that it is 
necessary to take into account not just the terms of a contract relating to the contract 
price, but all the other terms of the contract (express or implied) and the facts known 
or perceived by the defendant at the time that he bargained for the performance. 
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Finally, the author provides a convincing explanation for the outcome of cases 
which have long eluded rational explanation. Thus Rowland v Divall [1923] KB 500 
is explained, in Chapter Two, on the basis that the requirement of total failure of 
consideration is only really pertinent to the question of counter-restitution. The user of 
the car could not effect counter-restitution since the true owner of the car was not a 
party to the dispute. Accordingly, the finding of failure of consideration in the case 
produced the correct outcome even though there is a good cause for abandoning this 
requirement and squarely dealing with the issue of counter-restitution. Planche v 
Colburn (1831) 5 Carr & P, 58 is given a similarly thorough review (pp 45-47). 

The author provides sound considerations for guidance as to when a restitution 
remedy designed to reverse unjust enrichment consequent on discharge of a contract 
should supersede any contractual limitation. Although the author’s conclusions on the 
policy considerations are more open to debate, conflicting views are thoroughly 
canvassed. A final reservation must, however, be articulated. As stated at the outset of 
this review, the scope of this book is indeed very narrow. Notwithstanding its merits, 
this work would probably have been better suited to publication within a collection of 
essays. It is surprising, therefore, that the price of the book is as high as it is. 


Margaret Halliwell* 


Anne-Marie Slaughter, Alec Stone Sweet and Joseph H. H. Weiler (eds), The 
European Courts and National Courts - Doctrine and Jurisprudence, Oxford: 
Hart Publishing, 1998, xli + 400 pp, hb £37.50. 


The European Courts and National Courts contains the results of a research project 
involving political scientists and lawyers. It revisits the story of the relationship 
between the European Court of Justice and Member State Courts in the so-called 
constitutionalisation of the Community legal order. The book aims to shed new light 
on this subject area, and is distinguishable from the extensive literature already 
existing, by the premise and defining approach upon which all the contributions are 
based: that the national Courts, as well as other national and transnational actors, have 
played as important a role as the European Court of Justice in the constitutionalisation 
of the Community legal order; that constitutionalisation is a ‘conversation’ which has 
taken place over time at differing levels of intensity and outcome; that this on-going 
conversation occurs in a context broader than a discourse of legal rules; and, finally, 
that it has both doctrinal and extra-doctrinal manifestations. 

In its ‘beyond doctrine’ critiques, the book aims to make an important contribution. 
Despite the inevitable diversity of an examination from a national constitutional 
perspective, certain hypotheses that explain in non-doctrinal terms the reaction of 
national jurisdictions to the constitutionalisation process have conditioned the 
orientation and the general direction of this aspect of the research project: judicial 
self-understanding; judicial empowerment; judicial dialogue and ‘cross fertilization’; 
national and European political context; the deployment of individual litigants and 
national courts; the role of different branches of government and the relative power 
balance between them; the impact of legal culture; and judicial composition and the 
role of individuals. 


* Faculty of Law, University of Manchester. 
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The first half of the book contains a series of national reports, one report each on 
Belgium, France, Germany, the Netherlands and the United Kingdom, and two reports 
on Italy. The national reports provide an historical-doctrinal examination of the 
reaction to and reception of the supremacy/direct effect doctrine by the national courts 
and an examination of the doctrinal question of judicial Kompetenz-Kompetenz: does 
the Community or the Member States have the competence to declare or to determine 
the limits of the competences of the Community? The judicial Kompetenz-Kompetenz 
question has been examined only marginally from a European Community law 
perspective, and hardly at all (excepting Germany) from a national constitutional 
perspective and never before in a comparative context. Elucidating the doctrinal 
position on this issue is an important part of some of the national studies. Finally, as 
one of the defining characteristics of the book is the belief that the attitude and 
bebaviour of national courts cannot be explained simply by reference to the doctrinal 
theory on which their decisions were based, the national reports go “beyond doctrine’. 
An examination of judicial acceptance of the supremacy/direct effect doctrine is 
undertaken from an extra-doctrinal perspective, taking into account legal sociology, 
political theory, judicial politics and personalities, economic interests, and legal 
realism. It is clear that all the Member States examined, to varying degrees, have had 
difficulties accommodating, and none have unconditionally accepted, Community 
constitutionalisation doctrine. However, owing to their political, legal and 
constitutional heritage they have accommodated this doctrine in very different ways. 

The second half of the book contains five ‘cross-country’ essays which draw upon 
the data presented in the national reports. Alter gives a critical evaluation of four 
theories of legal integration: legalist, neo-realist, neo-functionalist and her own inter- 
court competition theory. She focuses on how each theory explains national judicial 
behaviour in the process of legal integration in order to attempt to explain the 
acceptance of European Court of Justice jurisprudence by the National Courts. The 
most important factors that shape national judicial behaviour for each theory are 
identified as, respectively: legal logic and legal reasoning; national interest; the self- 
interest of litigants; judges and legal scholars; and bureaucratic politics. She concludes 
by suggesting that none of the different theories alone is able adequately to explain all 
judicial behaviour. 

Mattli and Slaughter attempt to account for judicial preferences and constraints by 
offering a modified version of their neo-functionalist explanation of the role played by 
National Courts in the process of European integration. In order to explain the 
considerable variation in the timing and the extent of acceptance of key doctrines of 
EC law among different national courts, it is necessary to identify the precise 
specifications of the interests driving participants in the process and the constraints 
they face in pursuing those interests. Mattli and Slaughter propose that the framework 
of their neo-functionalist explanation must be combined with a model of the 
disaggregated state. They acknowledge that such a refined model would effectively 
move away from neo-functionalism per se, suggesting that it may be time to leave 
such labels behind. 

De Witte examines how the extensive nature of the integration achieved by the 
Treaty on European Union has upset the ‘peaceful coexistence’ that had been 
cultivated between European legal integration and the concept of sovereignty, leading 
to new doctrinal conflict. Considering that the classical concept of sovereignty 
continues to hamper the full reception of Community law within the domestic legal 
orders of its Member States, and that it is now a legal fiction that all powers emanate 
from the unique source of the people of the nation-state, de Witte examines two 
alternatives. The doctrine of divisible sovereignty is dismissed because it cannot be 
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easily reconciled with the logical structure of the term ‘sovereignty’; and there is no 
indication in its case law that the European Court of Justice intended to put forward 
such a new doctrine. As regards the argument, propounded by an increasing number of 
legal scholars, that the reality of European integration should lead to rethink entirely, 
or even abandon, the concept of sovereignty, de Witte states that although he would 
like to be convinced by such an argument, he finds that ‘the conclusion, that 
sovereignty is neither here nor there but dissolved in thin air, is rather troublesome.’ (p 
304) He concludes by suggesting that sovereignty lies with the peoples of the 
European Union taken together, rather than with each of those peoples separately. 
Alas, he does not elaborate this point. 

Sweet examines constitutional dialogues in the European Community. He argues 
that although the central tenets of the constitutional jurisprudence of the 
Court of Justice provide the catalyst for the constitutionalisation of the Treaties, the 
level of constitutionalisation can only be measured, and the dynamics of European 
legal integration better understood, by examining how national courts have actually 
received this jurisprudence. Noting that the national reports identify that legal 
integration processes have been driven as much by intra-judicial conflict as they have 
been by co-operation, Sweet examines three constitutional dialogues relating to the 
principle of supremacy: constitutional review, fundamental rights and judicial 
Kompetenz-Kompetenz. As it is an ongoing intra-judicial dialogue involved in the 
process of constitutionalisation, Sweet suggests a research agenda to explain better the 
dynamics of legal integration. Four main research priorities are identified: study the 
case law of national courts; (re)-specify judicial interests; ‘judicial empowerment’; 
correlate judicial outcomes with factors external to the law such as social and 
economic data; and study the behaviour of litigators. 

Weiler and Haltern’s contribution centres around a study by Theodor Schilling 
which claims that the Community is based on international law, and that the Member 
States individually have judicial Kompetenz-Kompetenz. They argue that the 
internationalist logic claimed by Schilling, and the German Constitutional Court, 
‘negates its own conclusions’ because ‘the reach of an international treaty is a matter 
of international law and depends on the proper interpretation of that treaty. Therefore, 
from the internationalist perspective, the ECJ must be the final umpire of that system.’ 
(p 363) Weiler and Haltern argue that the EC system is ‘a constitutional order without 
constitutionalism’ because ‘the Community has adopted constitutional practices 
without any underlying legitimizing constitutionalism.’ (p 342) As regards the 
question of judicial Kompetenz-Kompetenz, they argue that general international law 
gives guidance which runs counter to Schilling’s argument; and an examination of 
Articles 171, 173 and 177 EC illustrates that an international law interpretation of the 
EC Treaties is unfounded. Ultimately, however, Weiler and Haltern argue that the 
core of Schilling’s argument is the false assumption that a Community without 
ultimate legislative power (legislative Kompetenz-Kompetenz) cannot contain a court 
with ultimate judicial power (judicial Kompetenz-Kompetenz). They suggest that 
Schilling is really concerned with Member State rights and whether it is possible to 
trust and have confidence in the European Court of Justice to perform the task of 
ultimate umpire of the jurisdictional limits of the Community. 

This edited volume of essays, suffers from repetition and a lack of order. My main 
‘criticism’ of the book is that there simply is not enough of it. A project of such an 
important nature and undertaken by such high calibre participants is worthy of more 
systematic and extensive treatment. Furthermore, since one of the defining aspects of 
the project is to address the constitutionalisation of the European Union from the 
Member State perspective, would it not be beneficial to offer studies on all the 
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Member States, even if some of these studies turn out to be of a more summary nature 
than others? The editors state that the essence of the project is in the questions asked 
and the approaches adopted rather than in the conclusions reached. However, it is 
disappointing that many of the important and interesting questions posed are left 
unanswered. 

By covering familiar ground from a novel Member State and extra-doctrinal 
perspective, The European Courts and National Courts will appeal to a wide range of 
legal and political scholars. It is well presented, reasonably priced and definitely a 
worthy addition to many a private collection. 


Sadie King* 


J. Tasioulas (ed), Law, Values and Social Practices, Aldershot: Dartmouth 
Publishing, 1997, 239 pp, hb £39.50. 


This is a collection of essays originally delivered as the William Galbraith Miller 
Centenary Lectures in Jurisprudence at the University of Glasgow. The authors 
include some of our most distinguished philosophers and jurisprudents. The latter are 
well represented by essays from Joseph Raz (on Rights and Politics), Neil 
MacCormick (The Ideal and Actual of Law and Society), Tom Campbell (Human 
Rights, Humane Values and Positive Law) and Ruth Gavison ((Public) Law and 
(Private?) Religion). The former are represented by James Griffin, who offers a 
thoughtful analysis of the relationship between law and morality, Onora O’ Neil, who 
tackles the question of the importance of rules and principles in ethics and political 
philosophy and John Skorupski, whose theme is “The Ethical Content of Liberal Law’. 
All of these essays are helpful and interesting, but it is a pity that a number address 
themes the authors have already tackled elsewhere. Reading some of them, one cannot 
help but be affected by a powerful sense of déjà vu. That sense might have been 
reduced by the existence of some interchange between the authors, but that is clearly 
impossible in a set of discrete lectures. It is therefore hardly surprising that by far the 
most interesting essays in the volume are those that have not appeared elsewhere and 
which do not introduce fairly familiar themes in order to tweak them for a different 
context. In particular, the essays by Elspeth Attwool and Nigel Simmonds stand out, 
albeit for different reasons. 

The former is a fine introduction to the thought and life of William Galbraith Miller 
which will prove interesting to those who, like this reviewer, are lamentably ignorant 
of the intellectual history of Scots law and, J should wager, to those more familiar with 
that history but from whose gaze Miller seems to have vanished. Miller was a 
productive and interesting scholar blessed with great wit and imagination; one can 
only marvel at his audacious translation of the leading cases of private international 
Jaw into doggerel and wonder how this might (or might not) have endeared him to the 
current generation of ‘Conflicts’ undergraduates. No doubt, his students’ teaching 
quality assurance questionnaires would have made interesting reading. It seems that 
his books did — and still will — make interesting reading, although the intellectual 
context in which they were written has disappeared. There is nevertheless much in 
Miller’s work, as Attwool ably demonstrates, that addresses the concerns of 
contemporary jurists. Simmonds’ essay on “The Possibility of Private Law’ makes 
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no reference to Miller at all but this omission can be forgiven. His essay provides an 
excellent map of all the most pressing issues within philosophical thought about 
private law and offers a challenging argument as to how private law should be 
conceived. Simmonds defends ‘the possibility and desirability of a body of private law 
which is resistant to the distributive and aggregative perspectives of public law’ (p 
130). In addition, he shows ‘that any adequate grasp of the possibility of private law 
depends upon a background of taken-for-granted moral conceptions which compose 
the fabric of civil relations’ (ibid). What is particularly refreshing about this essay 
within the context of Anglo-American philosophy of private law is its steadfast 
rejection of simple-minded reductionism; it refuses to reduce private law to some 
other fashionable ideas such as economic efficiency, distributive justice or integrity. 
Instead we are offered a complex and fine-grained picture of private law and its 
relationship with civil society. 

However good these two essays might be, they cannot alone justify the purchase of 
this book. There is plenty in the other essays, though, to show that this volume is 
undoubtedly a useful addition to any jurisprudence collection, despite the occasional 
sense of déja vu. 


William Lucy* 


Melissa Macauley, Social Power and Legal Culture: Litigation Masters in Late 
Imperial China, Stanford, California: Stanford University Press, 1998, xx + 416pp, 
hb £32.50. 


In China, legal archives are now far more accessible than they once were. One 
consequence of this is that contemporary historians and other academics are able to 
examine how Chinese legal practices have deviated from official and popular 
depictions of the legal process. Macauley’s largely archive-based study of Chinese 
law in the late imperial period (1500-1911) focuses on the phenomenon of ‘litigation- 
mastery’. The so-called litigation masters were not lawyers but literate men ‘with 
established experience and perhaps contacts in the city’ (p 114), ‘men who had had 
their own encounters with the law and city and, by dint of their experience, their 
literacy, and their audacity’ (p 145), had become representatives for others. Often, 
prospective litigants would be intimidated ‘not only by the daunting task of writing up 
a legal document’ but also by the challenge ‘of formulating a convincing argument in 
front of more sophisticated city people, clerks, and officials’, and so they ‘relied on 
litigation masters to work out an accusation and write it down for them’ (p 133). 
These litigation masters were often the subject of public hostility, even though 
citizens regularly relied on their services. ‘How’, Macauley asks, ‘does one explain 
the hostility directed against litigation and litigation masters even as people litigated 
and relied on these masters?’ (p 327). Her answer is that since litigation was generally 
frowned upon, those who facilitated litigation were by and large believed to be 
‘morally suspect’ (p 335). Elaborating, she states that litigation symbolises ‘people’s 
greatest anxieties about the perceived weaknesses of their social, economic, and 
political institutions. And this accentuates the moral culpability of litigants and 
litigation masters’ (loc. cit.). This is to interpret the phenomenon of litigation in late 
imperial China in a distinctly modern fashion. Perhaps many Chinese people of this 
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period did regard a taste for litigation as indicative of individual weakness. Maybe, 
indeed, the prevalence of litigation was interpreted as symbolic of some general social 
weakness. And very possibly litigation was an activity which citizens were willing 
both to undertake and to condemn. Macauley’s thoughts on these matters are, 
however, rather speculative, and one cannot but wonder whether she imposing upon 
this particular area of historical inquiry a distinctively modern gloss. 


Neil Duxbury* 


AA. VY. [Various Authors], Diritto Privato 1997: IO L’abuso del diritto, Milano: 
Cedam, 1998, xiv + 624 pp, pb IT lire 100,000. 


Should a father be allowed to prevent his children from entering his property within 
whose grounds their mother is buried? Should a landowner obtain the removal of an 
unauthorised underground pipeline when the only reason why they bought the land in 
question was to extract a ludicrous price from the defendant who had laid the pipeline? 
Such are the sorts of concern raised by the concept of abuse of rights. 

The latest attempt by a wealth of Italian jurists to tackle the matter of abuse of rights 
has resulted in a collection of essays that are both difficult and revealing, informative 
and incomplete. One major advantage of this attempt is that it aims to go beyond the 
traditional boundaries of property law and to explore a number of other areas in which 
abuse of rights may occur. Some of the highest quality essays in this collection touch 
upon undoubtedly promising themes. One essay discusses whether and how abuse 
might occur both upon the exercise of legislative power, and within the somewhat 
more problematic context of constitutional justice (in the Italian sense of giustizia 
costituzionale). Another tackles the complex relation between abuse and 
responsabilita civile. The essay begins by arguing that articles 833, 1175, 1366 and 
1375 of the Civil Code must be seen to provide ex post normative criteria suggesting 
the existence of an unwritten general principle prohibiting the abusive exercise of 
one’s own rights. It then goes on to argue how, therefore, abuse may be unlawful but 
never illegal. The essay on comparative law and economics attempts to expose what it 
calls the ‘ideological’ implications of the principle prohibiting the abusive exercise of 
one’s own rights while proposing, instead, a reading whereby such a principle would 
function as an instrument for the judiciary to regulate proprietary conflicts beyond or 
before the law. The essay argues that a prohibition against abuse is best seen to be 
consistent with situations where Pareto optimality finally obtains. 

Most of the contributions to the book will constitute essential reading for those who 
are interested in the niceties of Italian law. Somehow, though, the most difficult 
questions have been left unanswered — suggesting that further research still needs to be 
done. In particular, one might think that abuse of rights would be more fruitfully 
understood in terms of forms of relations rather than as a means to measure the 
opposing rights and duties of individual holders. Nevertheless, the book will 
illuminate some important elements of the distinctive character of Italian law vis-a-vis 
the law of other heirs of the civilian tradition. 


Igor Stramignoni** 


* Faculty of Law, University of Manchester. 
** Department of Law, London School of Economics. 


314 © The Modem Law Review Limited 2000 


March 2000] Reviews 


Antony Duff (ed), Philosophy and the Criminal Law: Principle and Critique, 
Cambridge: Cambridge University Press, 1998, viii + 261 pp, hb, 35.00. 


Criminal law theory seems to have been dominated forever by the idea that its primary 
aim is the identification and specification of the general conditions of individual 
liability. Endless books and articles, not mention the Law Commission’s ill-starred 
codification project, have been dedicated to the elaboration and promulgation of this 
particular orthodoxy. To the budding theorist or philosopher it seems to be written in 
stone not only that criminal liability must take a specific form, but also that it must be 
thought about in certain way, everything contributing to the gradual working out of 
the general form of the law. Under these circumstances it is easy to overlook the fact 
that the idea is of comparatively recent origin — at least in its English form — and that 
its pre-eminence owes less to intrinsic qualities than to the post-war expansion in 
university legal education and the platform that this gave to a new generation of legal 
theorists. However, both the unity of purpose that held this orthodoxy together, and 
the grand dream of a unified general part have found themselves under strain in recent 
years. It is this fragmentation and its consequences for the enterprise of theorising 
about the law that is addressed by the contributors to this volume. The five essays 
engage, implicitly or explicitly, with the question of the value of the “general part’, 
and in so doing present a curious picture of the state of scholarship in the criminal law. 
On the one hand, there is a representation of some of the diversity of contemporary 
criminal law scholarship, showing the ways in which it is chipping away at the 
foundations of the edifice constructed by Glanville Williams and others in the post- 
war period. On the other, there is much that is depressingly familiar about the ideas in 
the book and, despite the qualities of individual essays, it is not clear whether more 
fundamental issues in theorising about the criminal law are being addressed. 

The diversity is best seen in the ways in which the contributors seek to push at the 
boundaries of our understanding of the scope and function of the general part. Possibly 
the best examples of this are provided by the important essays by Lacey and Gardner 
with which the book begins and ends. Lacey seeks to put the current discontent with the 
general part into some sort of historical context by tracing the development of the 
modern general part through the writings of Blackstone, Stephen, Hall and Williams. 
The essay by Gardner is narrower in focus but, in spite of the rather laboured 
presentation, no less important. In it he attempts to provide a philosophical under- 
pinning for the position that the role of the general part should be more limited than at 
present — or that criminal law may be both rational and principled without having to 
allow a particular account of subjective responsibility to dictate the form of the law. The 
explicit identification of the emergence of the general part with a Kantian trend in legal 
thought drives his attempt to develop a more ‘Aristotelian’ account of agency and 
responsibility. Other important themes emerge from the essays: the role and 
understanding of principle in the criminal law (Norrie, Duff, Gardner); the relationship 
between the normal and abnormal, and the ideal and the actual (Husak, Norrie, Duff); 
the relationship between moral agency and legal responsibility (Gardner, Norrie). All 
except Lacey demonstrate an underlying concen with what may be termed the morality 
of the criminal law and the nature of moral judgement — yet it seems to me that this is 
the point at which the book seems most burdened by the existing orthodoxy. 

This point can be illustrated by a brief consideration of the ‘debate’ between Norrie 
and Duff which forms the centrepiece of the book. Norrie begins from Duff’s account 
of situated responsibility to argue that agency must not be understood as something 
abstract but as participating in existing moral communities. He draws on social 
psychology to present a realist account of individuality and the nature of moral 
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judgement, capable of going beyond the ‘simulacral’ morality of the criminal law. 
Duff takes issue with Norrie’s characterisation of the criminal law as unprincipled and 
contradictory to argue in favour of the rational reconstruction of the law. He claims 
that there is a connection between morality and law, but that this is not internal to the 
law but dependent on the legitimacy of the preconditions of legal rules. In spite of the 
different labels that might be attached to these two positions, what is striking here are 
the similarities. Both are concerned with the question of how liberal criminal law 
theory has excluded certain types of issue and how these might be brought back in; 
both view this as a matter of a gap between the legal and the moral and seek to redress 
the inadequacies of the law through a fuller account of moral agency. Leaving aside 
important differences in the way they approach this, the question that we should ask is 
why the fundamental issue should persistently be viewed as one of the relation 
between law and morals, between legal and moral philosophy. The common language 
of moral philosophy and criminal law has often been noted, but this is a matter of 
neither chance nor necessity, and it is disappointing that the contributors to this 
volume passed up the opportunity to reflect on this. Just as importantly there is little 
attempt to reflect on criminal law as an institution or the conditions of legal, as 
opposed to moral, judgement. Norrie has begun to develop an exciting account of the 
relationship between guilt and community, but so far this is premised solely on an 
account of moral judgement. Duff, by contrast, acknowledges that a theory of 
adjudication is central to the legitimacy of the criminal law (pp 181-182), but his 
account of law as an institution and its relation to community remains rather thin, not 
seeking to incorporate broader understandings of criminal justice. If we are to address 
these shortcomings, then we must surely move beyond an understanding of our 
discipline founded solely on the distinction between law and morals. The challenge 
for philosophy and the criminal law remains that set out eloquently and persuasively 
by Lacey: it should be self-reflexive, with an inclusive conception of its subject matter 
and a broad view of its own disciplinary resources. 


Lindsay Farmer* 


Peter Stein, Roman Law in European History, Cambridge: Cambridge University 
Press, 1999, x + 137pp, hb ,35.00, pb £11.95. 


Most studies of Roman law attempt to slot pieces into a jigsaw. Roman Law in 
European History provides us with a picture of the jigsaw complete. Obviously it is not 
a detailed picture. The author has nevertheless compressed an astonishing amount into a 
small space. The book begins at the end of the sixth century BC and traces the story of 
Roman Law in Europe through to the twentieth century. Legal activity is presented as a 
form of bricolage and the book examines how, throughout different periods, “Roman 
law ... texts have constituted a kind of legal supermarket, in which lawyers of different 
periods have found what they needed at the time’ (p 2). That this book should cover so 
much ground and be so readable and instructive is a massive achievement: it is unlikely 
that anyone interested in law could fail to enjoy and learn from it. 


Neil Duxbury** 
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Limited Liability: Large Company Theory and Small 
Firms 


Judith Freedman* 





Current enthusiasm for the ‘enterprise culture’ results in strong support for easy 
access to limited liability forms of business organisation. This has manifested 
itself in the creation of new limited liability vehicles such as the LLC and the LLP. 
The UK Company Law Review is examining ways of enhancing the attractiveness 
of the limited liability company to small business owners. This article examines 
the claims made for the ‘efficiency’ of limited liability and the applicability of 
these claims to small firms. It raises the importance of taking into account public 
policy issues beyond economic efficiency when considering the degree of risk 
taking and shifting to be encouraged. The article concludes that, although it is 
difficult to find rational methods of restricting access to limited liability, it does 
not follow that limited liability should be positively encouraged for all small firms. 
It is important to signal the limitations of limited liability. 


Introduction 


New limited liability forms of business organisation are in vogue. Limited liability 
is widely regarded as a mechanism that encourages entrepreneurship and makes a 
major contribution to the law of business organisations.! Popular and political 
sentiment proclaim: ‘the more limited liability the better’ .2 In the USA, the Limited 
Liability Partnership (LLP) and the Limited Liability Company (LLC) have 
emerged over recent years as frequently used and strongly supported new legal 
forms of organisation. The UK is following suit, with its own LLP, originally 
intended for the regulated professions only, but now to be available to all types of 
user.? The Company Law Review Steering Group in the UK is working on the 


*Law Department, London School of Economics. I am grateful to R. Baldwin, P. L. Davies, V. Finch, 
C. Norberg, J. K. McNulty and the two anonymous referees for their helpful comments. 


1 For some examples of this contention see J. Freedman and M. Godwin, ‘Incorporating the Micro 
Busmess’ in A. Hughes and DJ. Storey (eds), Finance and the Small Firm (London: Routledge, 1994) 
(hereafter Freedman and Godwin (1994)); A. Hicks, ‘Corporate Form: Questioning the Unsung Hero’ 
[1997] JBL 306. 


2 For recent pronouncements and comments to this effect, see ns 17, 38, 132 and text to n 66 below. 
3 The Limited Liability Partnerships (LLP) Bill was introduced into the House of Lords in November 
1999. See also Department of Trade and Industry (DTD, Limited Liability Partnerships Draft 
Regulations: A Consultation Document URN 99/1025 (London: DTI, 1999); Trade and Industry 
Committee, Fourth Report Draft Limited Liability Partnership Bill HC 59 (1999) para 38; J. 
Freedman and V Finch, ‘Limited Liability Partnerships: Have Accountants Sewn up the “Deep 
Pockets” Debate?’ 422 [1997] JBL 387; A. Griffiths, ‘Professional Firms and Limited Liability: An 
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premise that access to limited liability should be unrestricted and attractive to small 
business owners.* 

The objective of this article is to question the notion that easy availability of 
limited liability for small firms is necessarily a desirable feature of a system of 
business organisations. The purpose here is purely to examine the theoretical 
arguments on limited liability and their application to small, owner managed firms. 
The empirical evidence, as well as other aspects of the legal needs of small firms, 
are reviewed elsewhere.> This article does not consider whether internal 
governance needs might justify the introduction of specialist limited liability legal 
forms for small firms. This is an important question, but the preliminary issue, 
dealt with here, is to consider the importance of making limited liability widely 
available to small, closely held firms. 

The first part of this article poses some broad questions about the tests to be 
applied in assessing the value of limited liability for small firms and suggests that 
economic efficiency must be weighed in the balance with other factors. The second 
part discusses the trend towards extension of limited liability through new legal 
vehicles or deregulation of existing legal forms. It introduces the USA debate on 
LLCs in order to provide context for the later theoretical discussion, wbich is based 
in part on literature arising from the surge of interest in the applicability of limited 
liability to small firms in the USA inspired by the LLC. The current UK position 
on limited liability for small firms is also outlined. The third part of the article 
discusses the debate on limited liability for firms in general. It shows that the 
economic advantages of limited liability are now being questioned in some 
contexts and are, in any event, unconvincing when applied to small, closely held 
companies. This part goes on to describe the difficulties encountered in restricting 
access to limited liability to those firms for which such a regime does appear to be 
suitable. 

The fourth part of this article considers the application of economic efficiency 
tests to LLCs. It questions whether the legislative popularity of the LLC in the 
USA can be attributed to the characteristic of limited liability rather than other 
factors. It argues that the development and rapid uptake of the LLC in the USA is 
not in itself an indication that limited liability is efficient for small firms, either for 
the owners or the community more generally. In part five it is concluded that 
limited liability is not desirable in all circumstances, whether judged by economic 
or non-economic tests. It is difficult to find a rational method of restricting access 
to limited liability forms of business organisation, but it does not follow that 





Analysis of the Proposed Lamted Liability Partnership’ [1998] CALR 157; A. Griffiths, ‘Stroctumng 
the Law of Private Limited Companies Through the Next Millennium’ m D. Milman (ed), Regulating 
Enterprise (Oxford: Hart Publishing, 1999) 

4 The Company Law Review Steering Group, Modern Company Law for a Competitive Economy: The 
Strategic Framework, (London: DTI, 1999) (hereafter The Strategic Framework) para 5 2.10 and 
question 10 and see text to n 66 below. 

5 DTI Company Law Review: The Law Applicable to Private Companies URN 94/529 (London: DTI, 
1994); J. Freedman ‘Small Business and the Corporate Form: Burden or Privilege?’ (1994) 57 MLR 
555 (hereafter Freedman (1994)); Freedman and Godwin (1994), n 1 above; Andrew Hicks, Robert 
Drury and Jeff Smallcombe, Alternatrve Company Structures for the Small Business (London: 
Chartered Association of Certified Accountants, 1995) (hereafter ACCA Report) and contributions 
from a number of authors in Barry A. K. Rider and Mads Andenas (eds.), Developments in European 
Company Law, Vol 2/1997: The Quest for an Ideal Legal Form for Small Businesses (London: Kluwer 
Law International, 1999); The Strategic Framework, ibid. 

6 The term ‘closely held firms’ 1s used here to mean firms which are owner managed with few oc no 
outside investors. Further work 1s under way on the internal governance issues as part of the Company 
Law Review — see The Strategic Framework, ibid. 
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limited liability should be positively encouraged for all types of firm. The creation 
of new limited liability vehicles, or attempts to further increase use of existing 
limited liability forms by small firms, may encourage firms which were previously 
run as sole traderships and general partnerships to take on the mantle of limited 
liability. Such developments could mislead business owners about the value of 
limited liability for themselves as well as sending out unfortunate signals that both 
undermine the importance of personal responsibility for business actions and result 
in transfers of risk to those least able to bear them. 


Limited liability: economic analysis and alternative tests 


Much of the literature discussed below evaluates limited liability on the basis of 
economic analysis. This approach measures limited liability in terms of economic 
efficiency,’ posing three central questions. First, does limited liability allocate risk 
to those most capable of bearing it? Secondly, does it result in optimal levels of 
risk taking, ensuring that ventures with a net positive value to society, but not 
others, are undertaken? Thirdly, does it reduce transaction and monitoring costs? In 
this literature, these measures of ‘efficiency’ operate within an overall framework 
of profit maximisation. All forms of satisfaction can be incorporated into this 
concept, but they must be given a value in monetary terms. This may lead to many 
interests and values being hidden or cancelled out simply in order to produce a 
workable model.® Economic analysis assumes that a society with greater wealth, 
measured in terms of profit maximisation, is necessarily better off than a society 
with less.° Self-interest remains the guiding force in this world: all is explained 
through this medium.!° In broad terms the test of efficiency used by these analysts 
(the Kaldor-Hicks test) is whether the aggregate benefits of the system exceed the 
costs to such an extent that the winners could compensate the losers.!! 

As will be seen below, even accepting the measures and approach of economic 
analysis, there are strong arguments in support of the view that limited liability is 
not efficient for the smallest firms. In addition, it is argued here that efficiency is 
not the only test to be applied. Other values must also be weighed in the balance. !2 
These other values should be seen as moderating the efficiency test, not simply 
contributing to it, although they are sometimes explained away in terms of 
efficiency by the economic analysts.!3 These underlying considerations, reflecting 
society’s values, need to be exposed and discussed in order to ensure that legal 
policy does properly reflect moral and political criteria. The danger is that they will 
be lost under an all subsuming cloak of ‘efficiency’. There may come a point at 


7 For the different types of efficiency and generally an excellent discussion of the relevance of 
economic analysis to company law see S. Deakin and A. Hughes, ‘Economics and company law 
reform: a fruitful partnership?’ (1999) 20 Company Lawyer 212 (hereafter Deakin and Hughes). See 
also S Deakin and A. Hughes, ‘Economic Efficiency and the Procedularisaton of Company Law’ 


8 G Lawson, ‘Efficiency and Individualism’ (1992) Duke Law Journal 42:1 53. 

9 R Dworkin A Matter of Principle (Oxford: Clarendon Press, 1986) 237. 

10 R. Posner, Economic Analysis of Law (New York: Aspen Law and Business, 5th ed, 1998) 3. 

11 Note that there does not need to be actual compensation. Kaldor-Hicks efficiency is easier to achieve 
than Pareto efficiency, which would require someone to be better off and no-one to be worse off: see 
Jules L Coleman, Markets, Morals and the Law, (Cambridge: CUP, 1988) chapter 2; Bran R. 
Cheffins, Company Law: Theory, Structure, and Operation (Oxford: Clarendon Press, 1997) 14-16. 

12 Deakin and Hughes, n 7 above, 217. 

13 Deakin and Hughes in CfiLR, n 7 above, 171. 
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which we are prepared to choose certain principles, such as ‘fairness’ over and 
above profit maximisation: ‘Efficient solutions are not always just solutions. The 
policy maker is concerned not only with the optimal allocation of resources but 
also with the appropriate distribution of resources as determined by moral and 
political criteria. ..’.!* 

In the context of limited liability for owners of businesses, exclusive emphasis 
on efficiency may mask the consequences of risk shifting for certain groups who 
are the losers at the expense of others. Though there may be overall Kaldor-Hicks 
efficiency, it would be possible to decide that the distributive effect of limited 
liability in some circumstances was undesirable on policy grounds of fairness or 
because it breached principles of integrity or personal responsibility.° Different 
views might be taken upon the extent to which risk taking should be encouraged. It 
has been argued that ‘liability limitations artificially distance individuals from the 
real life effects of the enterprise in which they invest, thus decreasing their 
acknowledged personal responsibility’.!© There is a current political emphasis on 
encouraging ‘a culture of enterprise’ and entrepreneurship.'? Government currently 
wishes to encourage risk taking, but presumably would wish to draw the line at 
irresponsible risk taking. Where to draw that line may not be only a question of 
efficiency but also of social values. 

Small firms are seen as an engine of the economy, which should have access to 
limited liability to enable them to grow. One of the problems with this enthusiasm 
for entrepreneurship is that it can give a distorted image of the small business 
sector, which contains many firms which will never provide very much 
employment beyond that for their owners, nor much economic growth. This is 
not a matter for criticism, since these firms have a real value for their owners and 
users.!8 Yet it is important to note that the vast majority of firms in existence are 
very small,!9 and do not wish to expand.” Currently, the great majority of firms in 
Oo Fig ee Et a ce 

14 A. Ogus, ‘Economics, Liberty and the Common Law’ (1980) 15 Journal of the Society of Public 
Teachers of Law 42. See also N Duxbury, Patterns of American Jurisprudence (Oxford: Clarendon 
Press, 1995) 394-419 

15 Robert Flanmigan, ‘The Economic Structure of the Firm’ (1995) 33 Osgoode Hall Law Journal 105, 150. 

16 T. Gabaldon, "The Lemonade Stand: Feminist and Other Reflections on the Limited Liability of 
Corporate Shareholders’ (1992) Vanderbilt Law Review 1387, especially 1429, K. Hall, ‘Starting 
from Silence: The Future of Femimst Analysis of Corporate Law’ (1995) 7 Corporate and Business 
Law Journal 149. 

17 See, for example, DTI White Paper, Our Competitive Future: Building the Knowledge Driven 
Economy Cm 4176 (1998) para 2.7 “The Government’s am is to create a broadly-based 
entrepreneurial culture, in which more people of all ages and backgrounds start their own business’; 
Budget Statement 9 March 1999, [1999] STI 381. 

18 For an elaboration of this argument see J. Freedman ‘The Quest for an Ideal Form for Small 
Businesses — A Misconceived Enterprise?’ in Barry A. K. Rider and Mads Andenas (eds), n 5 above 
(hereafter Freedman (1999)), 11. 

19 There were 1.32 million companies on the Companies Register at the end of 1997/98 but only around 
12,000 were public limited companies and only about 2,450 had their shares listed on the Stock 
Exchange: The Strategic Framework n 4 above, Annex D. Of course this 1s the majority only by 
number. By other measures such as tumover and employment the balance is different. Only about 
740,000 of the compantes on the register are actively trading Of these, around 506,000 have fewer 
than five employees but they provide only 5.8 per cent of all employment provided by companies. 
The 3,380 companies with 500 or more employees provide 54 per cent of employment with 
companies — SME Statistics Umit, SME Statistics for the United Kingdom 1998 (London: DTI, 1999) 

Nevertheless the weight of numbers of small pnvate compames is overwhelming. It also seems that 


review .htm>). 

20 C. Hakim, ‘Identifying Fast Growth Small Firms’ (1989) Employment Gazette 29, C. Gray, ‘Growth- 
Onentation and the Small Firm’ in K Caley et al (eds) Small Enterprise Development Policy and 
Practice in Action (London: Paul Chapman Publishing Ltd., 1992). 
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the UK have unlimited liability and no employees.?! Many small businesses are in 
fact providing only services or labour and could not be described as forms of 
entrepreneurship under most definitions of that word. 

The political rhetoric surrounding small businesses can lead to an undue 
emphasis on limited liability because this will be of value to those that do grow. As 
a result, the importance of catering for the non-growth business can be forgotten 
and growth may be highlighted at the expense of other values, such as the need to 
protect third parties (including other small businesses). In sum, there is an 
enthusiasm for limited liability as a mechanism for encouraging entrepreneurship, 
which does not always take into account the facts relating to the small business 
sector. This is an enthusiasm that is clearly present in current legal debates on 
business organisations. 


Extending limited liability: LLCS, LLPS and deregulation 


In the USA, the issue of limited liability for small firms has become topical owing 
to the development of new legal forms of organisation such as the LLC and the 
LLP. This has produced a surge of interest and much literature on the efficiency of 
limited liability in small firms. This part of this article shows how the development 
of the LLC was driven by a combination of tax considerations and inter-state 
competition. Nevertheless, there are some who argue that the spread of the LLC 
supports the notion that limited liability is efficient for very small firms. In the UK 
too there are strong proponents of the view that limited liability is efficient for the 
smallest firms. 

The name of the USA limited liability company or LLC is confusing for UK 
readers, since this vehicle is not a corporation, although it has a legal entity distinct 
from its members. Great claims have been made about the theoretical basis of the 
LLC as a new form of business organisation for small firms wishing to combine 
limited liability with a partnership style of internal governance.” In fact, however, it 
seems to have been largely modelled on existing USA vehicles and tax driven in its 
origins.** Moreover, it was originally introduced at the behest of a large business.25 
There is no limit on the number of members in an LLC, nor any other size cap.” 





21 Twenty per cent of UK firms are companies, 61 per cent sole proprietorships and 19 per cent 
partnerships. Of the 3.7 million businesses in the UK m 1998, over 2.3 million were ‘size claas zero’ 
businesses (sole traders or partners without employees). SME Statistics 1999, n 19 above. The US 
statistics also seem to show that large numbers of the self-employed act in a ‘routinized service 
capacity’ see Gabaldon, n 16 above, fn 1433. 

22 On entrepreneurship see P. Moran ‘Personality Characteristics and Growth-orientation of the Small 
Business Owner-manager’ (1998) 16 (63) International Small Business Journal 17. 

23 A number of different models are claimed for the LLC, from the Panamanian limitadas to the Gemman 


Review 79, Emest A Seemann, “The Flonda Limited Liability Company: An Update’ (1990) 14 
Nova Law Review 900, CCH, Guide to Limited Liability Companies (Chicago’ CCH, 4th ed, 1997) 
(hereafter CCH Guide) 

24 William J. Camey, ‘Limited Liability Companies: Origins and Antecedents’ (1995) 66 University of 
Colorado Law Review 855. 

25 The Hamilton Brothers Oil Company approached Wyoming to create legislation permitting such a 
vehicle: Carney, ibid 857. 

26 The rapid increase in LLCs therefore probably represents conversions from limited partnership and 
corporate form as well as from general partnerships and sole tradership: Larry E. Ribstein ‘Statutory 
ibaa ODS Hel Pinme aes and idence from LLCS (1995) 73 WULQ 369 (hereafter 
Ribstein (1995)). 
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In the US, corporations are subject to double taxation, taxed both at corporate 
and shareholder level,2” so there are clear advantages to being taxed as an 
unincorporated firm.?8 The LLC is a hybrid entity designed to combine the tax 
advantages of partnership with the benefits of limited liability. Its favourable tax 
treatment was achieved by ensuring that it had more non-corporate than corporate 
characteristics under a ‘corporate resemblance test’ evolved in case law.? At the 
same time its designers tried to mirror corporate characteristics as closely as 
possible.>° Once the Internal Revenue Service (IRS) confirmed, in 1988,3! that the 
LLC could attain the tax transparency of an unincorporated firm, its fiscal status 
became the driving force behind the rapid spread of this new legal form*? and it is 
now available in every state of the US.33 Although there is now some 
harmonisation by virtue of the Uniform Limited Liability Company Act 
(ULLCA),* variations remain. 

Initially, not all LLCs met the IRS conditions for partnership classification. It 
depended on their precise drafting. This resulted in uncertainty and cost, both for 
the IRS and the taxpayer. Eventually, so-called ‘check-the box’ regulations were 
introduced.35 Under these provisions, certain entities, including all corporations 
created by state and federal statutes, are classified as taxable as corporations. All 
other entities may choose their desired classification. This has rendered the old 
classification factors less important, leading to a relaxation of the LLC statutes.* 


27 Bons I Bittker and James S Eustice, Federal Income Taxation of Corporations and Shareholders 
(Boston: Warren, Gorham & Lamont, Sth ed., 1987); Internal Revenue Code §§ 11, 301, 316. 
Corporations satisfying certain conditions can avoid double taxation by electing to be taxed under 
Sub-chapter S of the Inland Revenue Code. The conditions for this were restrictive when the LLC was 
first untroduced- see John K. McNulty, Federal Income Taxation of S Corporations, (New York 
Foundation Press, 1992) although they were relaxed by the Small Busmess Job Protection Act 1996 
(PL 104-188). 

28 Charles E. McLure, Must Corporate Income be Taxed Twice? (Washington DC: The Brookings 
Institution,1979); Alvin Warren, ‘The Relation and Integration of Individual and Corporate Income 
Taxes’ (1981) 94 Harv L Rev 719; David G. Davies, United States Taxes and Tax Policy, 
(Cambridge, Cambridge University Press, 1986); United States Treasury Department, Integration of 
the Individual and Corporate Tax Systems — Taxing Business Once (Washington: US Treasury, 1992); 
John K. McNulty, ‘Corporate Income Tax Reform ın the United States: Proposals for Integration and 
Individual Income Taxes and International Aspects’ (1994) 12 International Tax & Business Lawyer 
161. 

29 The four fundamental corporate charactenstics were contumuty of life, centralised management, 
lmited liability and free transferability of unterests. Morrissey v Commissioner 296 US 344 (1935); 
IRC § 7701 and Treas. Regulations promulgated thereunder (§301.7701 as it then was): see John K. 
McNulty, ‘A Tax Expertment m the United States Federal System. Limited Liability Companies as an 
Escape from the Unintegrated Corporate Income Tax’, in Joachim Lang (ed), Die Steuerrechts- 
Ordnung in der Diskussion — Festchrift for Klaus Tipke (Otto Schmidt Koln, 1995). 

30 Robert B. Thompson ‘The Lamuts of Liability in the New Limited Liability Entities’ (1997) 32 Wake 
Forest Law Review 1, 32. 

31 Rev. Rul 88-76 

32 Ribstein (1995), n 26 above. 

33 CCH Gunde, n 23 above. 

34 National Conference of Commissioners on Uniform State Laws, Uniform Limited Liability 
Act (1995) adopted by the Amencan Bar Association in 1996 Subsequent amendments have been 
made to accommodate changes in the tax rules (CCH Guide, ibid 5). 

35 T.D. 8697. Treas. Regs. $ § 301.7701-1 to -3, Simplification of Entity Classification Rules, 61 Fed. 
Reg. 66,584 (1996). CCH Guide, n 23 above, 76, Roger F. Pillow, John G. Schmalz and Samuel P. 
Starr, ‘Simplified Entity Classification Under the Final Check-the Box Regulations’ (1997) Journal of 
Taxation 197; Larry E Ribstein and Mark A. Sargent (eds) ‘Check the Box and Beyond: The Future 
of Lumited Liability Entities’ (1997) 52 The Business Lawyer 605 (hereafter Ribstean and Sargent); 
CCH, ‘Tax Focus — “Check — the Box” Regs Simplify Entity Classification’ (1997) 84 Standard 
Federal Tax Report No. 11, Issue 13. 

36 Thompson, n 30 above. 
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Nevertheless, the influence of the original tax requirements remains apparent and 
the tax status of the LLC continues to be a basic attraction. 

Despite being tax driven initially, the spread of the LLC in the USA has led to 
claims about the efficiency and value of this new vehicle. These claims go to the 
heart of the more general debate discussed in this article about the role of limited 
liability for owner-controlled, private companies (‘closely-held’ firms or close 
corporations). The proponents of extended limited liability in the USA argue that 
the arrival of the LLC, together with the registered LLP, may mark the end of 
general partnerships and the close corporation, or, at least, much diminished use of 
those forms.” One of this group, Larry Ribstein, even argues for the limited 
liability sole proprietorship (LISP).38 He argues that increased access to limited 
liability is welcome since this is an efficient default rule even for small 
businesses.°9 

Ribstein argues that the partnership form held an attraction for many firms on the 
margin only because of the regulatory costs of limited liability, including double 
corporate taxation, and limitations on organisational form.49 These are costs that 
are reduced or dispensed with in the LLC. The tax problem is eliminated. The LLC 
is flexible in terms of its internal governance regime, which is usually left almost 
entirely to an operating agreement that does not have to be publicly disclosed,*! 
although the statutes of most states and the ULLCA provide default provisions.*? 
Like the UK partnership agreement, the operating agreement is of great 
importance, yet not normally mandatory. The LLC has no minimum capital 
requirement and may now be formed by one member in many states. Members 
normally have the right to manage and control the LLC, subject to contrary 
agreement.3 

37 For E. Ribstean ‘The Deregulation of Limited Liability and the Death of Partnership’ 


example, Larry 
(1992) 70 WULQ 417 (hereafter Ribstein (1992); Ribstein (1995), n 26 above, S. J. Orsi, ‘The 
Limited Liability Company: An Organizational Alternative 

B 


traders by allowing them to retain up to £20,000 pound for pound their investment in their 
business: DTI Press Release, Byers Outlines Details of Study P/99/575 2 July 1999. 
39 Larry E. Ribstean, ‘Lamited Liability and Theories of the Corporation’ (1991) 50 Maryland Law 


41 To form an LLC, articles of association must be filed with the chosen state but operations are 
generally governed by an operating agreement The articles usually include mummal information such 
as the name and registered office of the LLC and details about management and date of dissolution. 


42 The USA literature also discusses in detail the efficiency of the standard form defaults provided by 
the LLC statutes: see especially Rubstein (1995), n 26 above and Dennis S. Karjala, ‘Planning 
Problems in the Limited Liability Company’ (1995) 73 WULQ 455 (hereafter Karjala (1995)). This 
question is referred to where relevant but not discussed exhaustively in this article. 

43 In the ULLCA 1995 the partes’ choice on whether to be membez-managed or manager managed 
controls questions of authonty, fiduciary duties and dissolution characteristics, for example: see 
prefatory note to the Act. Most states provide for at-will or fixed term dissolution and for member 
management in ther LLC statutes. These clauses stem from the original tax requirements that the 
entity should not have continuity of life or centralised management and both are now usually subject 
to contrary agreement, following the tax changes described above. The ULLCA default allows owners 
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These supposed advantages of the flexible structure of the LLC, combined with 
limited liability, lead some to argue that the process of jurisdictional competition 
for formations of LLCs between the states in the USA is leading to the creation of 
efficient alternative statutory standard forms.“ By contrast, there are those who see 
the LLC as ‘more an unfortunate product of interest-group politics than a frontier- 
expanding innovation’.** On this view, aside from its tax advantages, the LLC 
‘provides nothing (besides uncertainty) not already available under partnership and 
corporation statutes’.4© LLCs have statutory default rules but there is uncertainty 
about how the courts will apply the provisions. There remains uncertainty about 
the judicial treatment of single-member LLCs, with some commentators 
suggesting that courts are more likely to pierce the veil of limited liability where 
there are fewer than two members.*’ This leads to the conclusion that taxation must 
be the main reason why the LLC is flourishing where special close corporation 
legislation designed for small firms failed.** 

Much is left to the operating agreement, which increases flexibility but is also 
very costly to the extent that it needs to be tailor made.*® Commercial standard 
forms will be provided for LLCs and the courts will develop rules, but this will 
take time. Some practitioners are therefore wary of the LLC as there is little 
precedent to guide them.” The critics of LLCs argue that there are now too many 
choices to be made between different types of entity and that the result could be 
confusion — a case of ‘hyperlexis’.5! The popularity of the LLC should not be 
exaggerated, therefore, and its rapid spread across legislatures, far from proving its 
efficiency, may ‘suggest to some that [it] fails to strike an appropriate balance 
between private gain and social benefit’ .>? 

Between these two camps are the agnostics holding the middle ground. They do 
not accept that the explosive growth of LLCs necessarily means that they are 
efficient for society overall: there are other explanations for their establishment 
and there are problems with the arguments justifying limited liability for closely 
held firms.*3 Nevertheless, they argue that the fact that LLCs were born as a result 








to demand payment of the fair value of therr interests at any time in order to exit. If this nght is 
excluded by agreement, an owner may apply for a judicial dissolution 

44 See n 198 below and text thereto. 

45 Saul Levmore, ‘Partnership, Limited Liability Compames, and Taxes: A Comment on the Survival of 
Organizational Forms’ (1992) 70 WULQ 489, 492; Hillman n 39 above; R. Hamilton and L. Ribstein 
(a debate) ‘Limited Liability and the Real World’ (1997) 54 Washington and Lee Law Review 687, 
Mark J. Roe, ‘Chaos and Evolution m Law and Economics’ (1996) 109 Harvard Law Review 641. 
On interest group theories see also Macey, n 39 above, W. Bratton and J. McCahery “An Inquiry into 
the Efficiency of the Limited Liability Company: Of Theory of the Firm and Regulatory Competition’ 
[1997] 54 Washington and Lee Law Review 629. For a more general discussion of interest group 
theories see R. Baldwin and M Cave, Understanding Regulation (Oxford: OUP, 1999) chapter 3 and 
works cited there. 

46 Karjala (1995), n 42 above, argues that similar internal structural freedom could already be achieved 
under modem corporation statutes. 

47 CCH Guide, n 23 above,18; Ribstem and Sargent, n 35 above 637 A few states spell out the position 
in thear LLC enabling statute - CCH Guide, n 23 above, 44. 

48 See Dennis S. Karjala, ‘A Second Look at Special Close Corporation Legislation’, (1981) 58 Tex L 
Rey. 1207; Jan Ayres ‘Judging the Close Corporation in the Age of Statutes’ (1992) 70 WULQ 353. 

49 CCH Guide, n 23 above 18; Michael Bamberger in Ribstein and Sargent, n 35 above, 626 

50 Karala (1995), n 42 above; Ribstein and Sargent ibid. 

51 Walter D. Schwidetrky in Ribstem and Sargent ibid 617. Schwidetzky ascribes the term ‘hyperlexis’, 
meaning ‘pathological condition caused by an over-active law-makmg gland’ to Bayless Manning. 

52 Allan W. Vestal, ' “Assume a Rather Large Boat”: The Mess We Have Made of Partnership Law’ 
(1997) 54 Wash & Lee L Rev. 487 (hereafter Vestal) 516. 

53 Bratton and McCahery, n 45 above. Note that their discussion is purely in terms of economic 
efficiency. 
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of the combination of tax and regulatory issues and the actions of interest groups 
does not necessarily mean that they are inefficient; they may develop into efficient 
business organisations. In the view of some authors, this development may 
necessitate intervention by the courts to take into account the interests of those who 
had no say in the original lobbying process." 

The LLC is not the only limited liability legal vehicle being developed in the 
USA to accommodate firms which require a partnership tax and governance 
regime coupled with limited liability. For example, the limited liability partnership 
is now also available in most states.55 Sometimes, as in New York, it is confined to 
professional _partnershipe, but elsewhere, as in Iowa, it is available to all 
partnerships. The USA LLP raises many issues similar to those discussed here 
in connection with LLCs.” 

In the UK, the position is not entirely comparable with that in the USA. There is 
already very easy access to limited liability for small firms through the ordinary 
limited liability company. The UK system of corporate taxation attempts to 
integrate the corporate and personal tax systems so that double taxation is 
avoided.*8 The incentive to avoid incorporation for tax reasons is therefore much 
less than in the USA and there may even be tax advantages to incorporation in 
some circumstances.’ The UK private limited liability company has no minimum 
capital requirement and flexible internal governance rules. External regulation, in 
particular accounting requirements such as the statutory audit, has also been 
reduced over recent years. There is, however, continued pressure for simplification 
of the legal rules for small companies in the interests of entrepreneurship.®! 

The UK Company Law Review Steering Group®? does not support the introduction 
of a new free standing limited liability legal form for small firms, although it 
describes various free-standing legal vehicles for small business.“ The Strategic 


54 Macey, n 39 above; Thompson, n 30 above. 

55 Born in Texas in 1991: see R Hamilton, ‘Registered Limited Liability Partnerships: Present at the 
Birth (Nearly)’ (1995) 66 U Colorado Law Review 1065. The level of protection bestowed by the 
limited lability rules for LLPs vary from state to state and may well not be as comprehensive as for 


LLCs. 

56 CCH Guide, n 23 above, 72 

57 For reasons of space these are not discussed further in thus article. 

58 See John Tiley and David Collison, Tiley & Collison’s UK Tax Guide 1999-2000 (London: 
Butterworths, 1998), chapter 23, although the logic of this so called ‘imputation system’ has been 
broken down by recent tax reforms: see Finance (No. 2) Act 1997 and Finance Act 1998. 

59 There are tax advantages and disadvantages of incorporation under the UK tax system which does not 
achieve complete neutrality: Graham Buckell, ‘Incorporation Tactics’ (1998) Taxation 278. Changes 
in the 1999 Finance Act further tip the balance in favour of incorporation since a new 10 per cent tax 
rate is to be introduced for companies with low profits from April 2000 but the effect is relatively 


one reason why tbe UK pressure for LLPs has came from large professional 

60 See Companies Act 1985, nt 249A.-249B as amended; Freedman (1999), n 18 above, 29. 

61 Freedman (1999), ibid. 

62 The Strategic Framework, n 4 above. The author was an adviser on the Working Groups on the needs 
of small and closely held firms both pror to and subsequent to publication of The Strategic 
Framework but her views do not necessarily represent those of those Working Groups nor of the 


Steering Group. 

63 It calls for flexibility and options for such companies within a broad framework See also Freedman 
(1994), n 5 above and Freedman (1999), n 18 above. 

64 The Strategic Framework, n 4 above. Consultees responding to the DTT s mital consultative paper, 
Modern Company Law for a Competitive Economy, March 1998 suggested LLCs as an option for the 
UK — for example Graham Mather, oa Company Las TU Jor the Mi lentiua (Loosen Sopa ny 
Forum, 1998) and the response of Professor P Willoughby, ‘Offshore Trusts and Companies: A 
Consumer’s Guide’ (copy kindly supplied by author). 
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Framework recognises that unlimited liability business vehicles might be more 
suitable for some types of business, but shows no enthusiasm for restricting access to 
limited liability vehicles. The thrust of the paper is that the standard UK limited 
liability company should be made as freely accessible, simple and burden free as 
possible for the small business. The (rather leading) question posed to consultees is 
‘Is it agreed that it is not desirable to restrict access to limited liability?’® The great 
majority of respondents agreed with this view, often in resounding terms.© The 
Confederation of British Industry, for example, stated that ‘Incorporation encourages 
innovation’. The Institute of Directors commented, ‘Limited liability has played a key 
role in creating a dynamic private sector since its inception, and its benefits should be 
open to all those who wish to set up a legitimate going concern’. In many cases, 
however, this support for limited liability was coupled with a call for appropriate 
obligations to be imposed on those gaining the benefits of limited liability and on 
proper creditor protection. 

Although the Company Law Review Group seems unlikely to recommend a 
totally new limited liability legal form for small firms, the announcement that the 
proposed LLP is to be available to all firms‘ will fuel the notion that it might be 
adapted for small businesses. As it stands, however, the proposed LLP has not been 
designed to be particularly user friendly to small firms, so development would be 
required to make it so. There are good arguments for not restricting the LLP to 
regulated or even to large firms. It does not necessarily follow that it should be 
developed to encourage firms, which might otherwise operate as general 
partnerships, to obtain limited liability. This encouragement should be given 
only if there will be benefit to the business owners and third parties. Although the 
context is very different, the limited liability arguments surrounding the adaptation 
of LLPs for small firms and the deregulation of company law for the smallest 
companies are similar to those discussed in the USA literature on LLCs. 

In both the USA and the UK there is a tendency simply to make assumptions 
about the efficiency and desirability of limited liability for small firms, although, in 
the USA, the development of the LLC has triggered a renewed interest in the 
theoretical arguments on this area. It is these arguments that are investigated 
further in the following parts of this article. 


The limited liability debate — applying general argument to small 
firms 


The virtues of limited liability have been debated since the idea was first mooted. 
The dominant, though not unopposed, view has been that limited liability was an 











65 The Strategic Framework, 68, ibid question 10(a). 
66 These responses are available in the DTI library. 
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invention central to the creation of a modern capitalist economy.” The standard 
law and economics analysis supporting the value of limited liability has been 
widely accepted for around the last three decades, but recently some writers have 
begun to question this. There have always been those who have argued that limited 
liability is too freely available to small firms.”! They believe that encouraging 
small firms to incorporate with limited liability may create traps for the unwary, 
both for business owners and those to whom they transfer risks.” Others, however, 
consider any curtailment of access to limited liability to be a serious block on 
enterprise and even suggest that more sole traders and partnerships should be 
encouraged to incorporate.” It has been remarked upon that it is an irony that the 
proliferation of the LLC statutes, which give easier access to limited liability for 
small firms, has coincided with developments in the economics based literature 
which raise questions about the value of limited liability for all firms.“ 

To investigate these conflicting views further, this part of this article begins by 
examining the general arguments in the law and economics literature for and against 
limited liability, and then proceeds to consider the application of these arguments to 
small firms. It evaluates the law and economics arguments largely on their own terms, 
leaving consideration of the alternative values outlined above to part five. 


General advantages and disadvantages of limited liability — applying 
the ‘efficiency’ test 


A contractarian analysis provides the now orthodox law and economics 
explanation of the value of limiting shareholder liability. This economic theory 
of the firm explains the company as a nexus of contracts joining inputs to produce 
output.’5 Equity investment is just one of those inputs. It is against the background 
ie el, ea le ASE aT a Cn A EE eee Ae ae see 


‘invention’ on a par with the work of Watt and Stephenson. Acceptance of the principle was slower in 
the UK than in the USA: Kevin Forbes, ‘Limited Liability and the Development of the Business 
Corporation’ (1986) 2 Journal of Law, Economics and Organization 163. For a flavour of the early 
debates see Bramwell, ‘The Law of Limited Liability’ (1888) 9 J. Inst. Bankers 373; C.A. Cooke, 
Corporation, Trust and Company (Manchester. Manchester University Press, 1950). 

71 See the historical discussion in J. Freedman (1994), n 5 above and, for example, Otto Kahn-Freund, 
‘Some Reflections on Company Law Reform’ (1944) MLR 54; Jacob S. Ziegel ‘Is incorporation (with 
Inmited lability) too easily available?’ (1990) 31 Les Cahiers de Droit 1075; Andrew Hicks, ‘Limiting 
the Rise of Limted Liability’ ın R. Baldwin (ed) Law and Uncertainty (London: Kluwer, 1997), 
Vestal, n 54 above; Lawrence E. Mitchell, ‘Close Corporations Reconsidered’ (1989) 63 Tulane Law 
Review 1143. 

72 See Vestal, ‘New and Revised American Laws for Unincorporated Firms Create Significant Traps for 
the Unwary’ in Patfield (ed) Perspectives in Company Law: IT (London: Kluwer, 1997); Henry 
Hansmann & Reinier Kraakman ‘Toward Unlimited Shareholder Liability for Corporate Torts’ (1991) 


Salomon: Promoting the Corporate Ven’ in Rider and Andenas (eds), n 5 above; Ribstein (1991), n 39 
above; Ribstein (1995), n 26 above; Macey, n 39 above. B. Pettet in ‘Limited Liability — A Principle 
for the 21st Century?’ in Freeman and Halson (eds) (1995) 48 Current Legal Problems Part 2, 148 
argues that abolition of limited liability would create problems but urges the use of insurance to 
protect tort creditors. See also n 68 above and text thereto. 

74 Bratton and McCahery, n 45 above. 

75 The classic articles include M. Jensen and W. Meckling, “Theory of the Firm: Managerial Behavior, 
Agency Costs and Ownership Structure’ (1976) 3 J Fin Econ 305 and E. Fama and M. Jensen, ‘Agency 
Problems and Resıdual Claims’ (1983) 26 J L & Econ 327. For a general critique see W Bratton, “The 
“Nexus of Contracts” Corporation. A Cntical Appraisal’ (1989) 74 Cornell Law Review 407. 
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of this model that the virtues of limited liability for equity investors are extolled in 
terms of efficiency.” 

The theory of the firm arguments in favour of limited liability can be 
summarised briefly as follows. First, limited liability decreases the need to monitor 
agents.” The less risk the shareholder bears, the less it is worth monitoring the 
agent. With a quantified risk, the shareholder can decide that the cost of monitoring 
at a certain level would exceed the potential loss. Secondly, shareholders with 
limited liability also have less need to monitor other shareholders, since the wealth 
of those others is irrelevant. Thirdly, limited liability promotes free transfer of 
shares. Shares with limited liability are fungible; they trade at one price regardless 
of the identity of seller or purchaser so limiting the amount of investigation and 
negotiation needed on the part of the buyer. This facilitates the control of agents 
(managers) through the market price of those shares. Fourthly, limited liability 
facilitates diversification of portfolios. Investors in a limited liability company 
reduce their risk through diversification, but in an unlimited liability regime 
diversification increases risk because the investor could lose all his wealth on the 
failure of any one firm. Diversification by investors in turn enables managers to 
enter into risky ventures without risking the entire wealth of their investors. This, 
therefore, increases the capital available for potentially risky projects. This is 
efficient provided those projects have a positive net present value and so are 
beneficial uses of capital. 

The above summary represents a widely shared understanding of the 
contribution made by limited liability, but it is not universally accepted. One 
view is that since the parties can contract around either a limited or an unlimited 
liability regime, the liability regime chosen initially is insignificant.7® The counter 
to this is that the cost of contracting will vary depending upon which liability 
regime is chosen,” and that risk may be bome better by creditors than by 
shareholders alone.® The writing of Hansmann and Kraakman'! raises questions 
about the efficiency of limited liability in respect of corporate torts in all types of 
company. 

Recent work on the theory of the firm threatens to disturb some of the 
underlying assumptions behind the standard analysis of the value of limited 
liability.8* The ‘orthodox’ economic analysis of law has absorbed theory of the 





81 Hansmann and Kraskman, n 72 above. But see Grundfest, “The Limited Future of Unlimited Liability: 
A Capital Markets Perspective’ (1992) 102 Yale L J 387; H. Hansmann and R. Kraakman, ‘Do the 
Capital Markets Compel Limited Liability? A Response to Professor Grundfest’ (1992) 102 Yale LJ 
427; D. Leebron, ‘Limted Liability, Tort Victims and Creditors’ (1991) 91 Colum L Rev 1565. 

82 Bratton and McCahery, n 45 above, 640 et seq who show, for example, that this literature questions 
the assumption of the “first generation agency theory’ of Jensen and Meckling and others that a single 
optimal capital and ownership structure for the firm exists as a theoretical proposition. They cite 
Joseph T. Willams, ‘Perquisites, Risk and Capital Structure’ (1987) 42 J Fin 29; Oliver Hart, Firms, 
Contracts and Financial Structure (New York Clarendon Press, 1995). 
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firm but not its subsequent development. Bratton and McCahery show, for 
example, that some of the more recent literature suggests that diversification of 
shareholdings is not necessarily desirable. Concentration of holdings might be a 
better way to deal with the monitoring problem, since an owner will have a greater 
incentive to monitor without others free-riding on his efforts. This notion is 
consistent with real developments such as the concentration of shareholdings in 
the hands of the institutions, although it is not entirely clear that these institutions 
are eager to play an active monitoring role. These developments in the economic 
literature give grounds, then, for questioning the assumption that limited liability 
enhances productivity by discouraging concentration and encouraging 
diversification and suggest that limited liability cannot be assumed to be the 
optimum arrangement for business organisations in all circumstances. Other work 
on the theory of the firm may result in further questioning of the assumptions 
about ownership structure which underlie the efficiency theory applied by the law 
and economics analysts.& 

Even the current ‘mainstream’ law and economics literature raises arguments 
against limited liability in some circumstances. The primary argument against 
limited liability is that it shifts the risk of failure onto creditors from shareholders, 
creating potential moral hazard.* In response to this, Easterbrook and Fischel reply 
that, when a limited liability firm fails, the loss is ‘swallowed’ rather than shifted.®’ 
Due to the legal rules governing priorities, they argue, the shareholder of a failing 
company loses his investment before the creditor. Each investor in fact has a cap 
on the loss he will bear. Posner, on the other hand, does describe limited liability as 
a means of risk shifting.88 The ability of the shareholder to limit his risk must have 
some effect on the risk to others, although it is true that this may not create any 
greater moral hazard than would arise if an investor in an unlimited regime had 
insufficient resources to cover his liabilities. Once these resources run out, the risk 
will be borne by creditors in an unlimited liability system also.®? 

Whether this effect is described as risk shifting or risk sharing, it is argued by 
proponents of limited liability to be a more efficient arrangement than one in which 
shareholders bear all the risk. For one thing, creditors, such as banks, will often 
have specialist knowledge and skills, so that they will be better equipped than 
shareholders to monitor managers. Voluntary creditors can build the risk of 


83 Bengt Holmstrom, ‘Moral Hazard in Teams’ (1982) 13 Bell J Econ 324 discussed in Bratton and 
, tbid, 649. 

84 On institutional shareholders and corporate governance sce Paul L. Davies ‘Institutional Investors ın 
the United Kingdom’ in D. Drentise: (ed). Contempo tary darua tn, Corporais Goveriance (OA 
OUP, 1993); Paul L. Davies ‘The United Kingdom’ in T. Baums and E. Wymeersch (eds) 
Shareholder Voting Rights and Practices in Europe and the United States (London: Kluwer Law 
International, 1999); V. Finch ‘Company Directors. Who Cares about Skill and Care? (1992) 55 MLR 
179; Commuttee on Corporate Governance, The Combined Code June 1998. A Commnttee of Inquiry 
into UK Vote Execution has recommended that ‘regular, considered voting should be regarded as a 
fiduciary for institutional investors: National Association of Pension Funds Press 
Release, 5 July 1999 


85 For example see Andrew Winton, ‘Limutation of Liability and the Ownership Structure of the Firm’ 
(1993) 48 J Fin 487. He considers that increased shareholder liability could have productivity benefits 
and ıs interconnected with the efficient choice of ownership structure (discussed in Bratton and 


86 Particularly in relation to private, undercapitalised companies and groups: Sunita aca 
discussed further below; Jonathan M. Landers, ‘A Unified Approach to Parent, Subsidiary, and 
Affiliate Questions in Bankruptcy’ (1975) 42 U Chi L Rev 589. 

87 Easterbrook and Fischel, n 77 above, 44. 

88 Posner, n 10 above, 432. 

89 Easterbrook and Fischel, n 77 above, 50. 
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insolvency into the interest they charge and can demand protection in the form of 
collateral, minimum capitalisation or some other protection. This may have 
attached costs but these will be lower than those of monitoring the wealth of a 
changing body of shareholders that would be incurred in an unlimited liability 
regime.” 

There are two major problems with this argument. First, it is much less 
convincing for trade creditors than for large specialist creditors such as banks. 
Arguably shareholders are superior risk bearers to the former although not the 
latter. One issue is whether these different types of voluntary creditor are given 
appropriate weightings in the economic analysis literature.9! Secondly, this 
argument cannot justify the consequences of limited liability for involuntary 
creditors for whom there is no option to contract around this status. Considering 
this, Hansmann and Kraakman argue that a rule of pro rata liability for corporate 
torts would be a plausible alternative regime to limited liability. Proportionate 
liability would avoid the problem of imposing additional costs on the wealthy 
shareholder. They are not persuaded by the suggestion that pro rata unlimited 
liability for torts would discourage shareholder investment. The exception would 
be in the case of firms which impose net costs on society, where the disincentive to 
invest would be a good thing. In their view, capital markets would only be affected 
by the lowering of share prices to reflect the full social costs of corporate activities: 
again a good thing. 

Hansmann and Kraakman conclude that the retention of limited liability is not 
justified, despite the practical, administrative and enforcement difficulties of 
operating a regime of pro rata unlimited liability for corporate torts. They admit, 
however, that they lack the statistical evidence and case studies that would be 
needed to decide policy finally and this leads to rejection of their theory by the 
mainstream. The criticisms of their thesis, however, relate mainly to the position 
of corporations with liquid, actively traded equity. Grundfest argues, for example, 
that modern financial markets would respond to a move to proportionate liability in 
such a way as to undermine its effects.” Posner responds to the suggestion that the 
corporate veil should be lifted in favour of tort victims by pointing out the practical 
difficulties this would create in identifying and tracking down the relevant 
shareholders in a system in which shares turn over frequently.°5 For close 
corporations, the arguments in favour of proportionate liability for corporate torts 
seem to have more credibility.” 

So, standard efficiency theory of limited liability is questionable in the context 
of corporate torts. In addition, those propounding the theory usually do not 
consider in detail the effect of limited liability on voluntary creditors who do not 








90 Posner, n 10 above, ch 14. 


Posner, n 10 above; Grundfest and Leebron, n 81 above. Ribstein has remarked that the tort system 
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See the exchange between Grundfest and Hanamann and Kraakman, n 81 above. 
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have the bargaining power or resources to protect themselves through contract. 
Current orthodox thinking is that the benefits of limited liability outweigh the costs 
despite the above objections. There is a danger, however, that this approach will so 
far permeate our thinking that we will not stop to question its relevance to all 


Limited liability, efficiency and close corporations 


The LLC makes formation with limited liability more flexible and tax efficient for 
small firms — how far is a move in this direction justified on grounds of economic 
efficiency? To what extent should the UK attempt to make incorporation with 
limited liability for small firms even more attractive and simple than it is already? 
The arguments of mainstream law and economics analysis in favour of limited 
liability are based on the use of incorporation to raise capital from outsiders. It is 
therefore worth questioning what, if anything, this analysis has to tell us about 
limited liability for shareholders of small, private, closely held firms. 

Contractarian economic analysis has been explicit in distinguishing closely 
held, or owner-managed, corporations from public, quoted corporations.” The 
tendency has been towards a simplified model, however: one in which these two 
types of firm are quite distinct and easily categorised.” In practice, it is clear that 
firms need to be described in terms not of a dichotomy (large or small, public or 
private) but as dynamic entities alon ng a continuum, often with hybrid 
characteristics or in stages of transition.” In addition, the law and economics 
analysts are concerned primarily with public quoted corporations, precisely 
because their theories are designed to explain that phenomenon. By definition, 
their theories lead to the subordination of the needs of closely held corporations 
to those of the public corporation. The result is that the close corporation is seen 
as something of an irritant, a problem for the theorists or an exception to a 
general rule rather than a widespread phenomenon in its own right which appears 
in numerous forms. 

It is widely accepted that many small close corporations and those dealing with 
them do not benefit from the advantages of limited liability identified by the 
standard analysis.!© The first of these, it will be recalled, is the reduction of the 
need to monitor ‘agents’ — the managers. In close corporations, owners and 
managers may be an identical group, perhaps even a single person. If there is no 
separation of ownership and control, this supposed benefit of limited liability falls 
away. Monitoring costs would be low without limited liability, because few people 
are involved. Secondly, because the number of shareholders is small the 
shareholders are often in a position to monitor each other. Thirdly, the shares are 
not marketed and are usually not freely marketable, so there is no control of agents 








97 For example, Manne, n 76 above; Fama and Jensen, n 75 above; Easterbrook and Fischel, n 76 above; 
Frank H. Easterbrook and Daniel R. Fischel ‘Close Corporations and Agency Costs’ (1986) 38 Stan L 
Rev 271 (hereafter Easterbrook and Fischel 1986); Halpern et al, n 70 above. 

98 These analysts do not purport to be describing the ‘real world’ but argue that a lack of realism is a 
precondition of theory. An attempt to reproduce the complexity of the empirical world would be a 
description and not a theory see Posner, n 10 above, 18. The value of the theory may be questionable 
if the models are too far removed from reality, however and ıt may be better to produce a less clear 
but also less misleading analysis: — see Deakin and Hughes, n 7 above, 215. 

99 Freedman (1994), n 5 above; T. O'Neill, ‘Toward a New Theory of the Closely-Held Firm’ (1993) 
Seton Hall Law Review 603 

100 See Easterbrook and Fischel, n 77 above, 56; Easterbrook and Fischel 1986, n 97 above and Halpern 
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through the market price of the shares. Such control is not necessary to the extent 
that investors and managers are a single group. 

Fourthly, diversification is less of an issue for owner managed firms than for 
those where ownership and management are separated. Under a limited liability 
regime, the owners of an owner managed firm may be able to avoid investing their 
entire wealth in the firm, thereby containing the level of risk they undertake, 
whereas in an unlimited liability regime they would have to commit all their assets. 
In practice, however, they may have little choice if called upon for personal 
guarantees. Security of this type is likely to be requested where the firm, with non- 
marketable shares, has no additional shareholders to call upon and so has limited 
funds. The facility for diversification will be of little assistance in these 
circumstances. Moreover, as the owners are also the managers, they will be 
investing their own human capital in the firm, which reduces their ability to 
diversify the risk of business failure, despite limited liability.10! 

Fifthly, and perhaps most significant, efficient risk bearing may not be achieved 
by limited liability in close corporations. Owner-managers have a stronger 
incentive to attempt to invest insufficient capital to support the ventures they 
undertake than do those who are diversified shareholders and non-shareholding 
managers. Where the direct investment of the shareholder is very small, even 
negligible, as is often the case in a small private company,!© risk is not shared at 
all, but shifted to others. To prevent this, major lenders and others in a contractual 
relationship of importance will often contract round the limited liability with 
resulting transaction costs.!® Such contracts will shift a large part of the risk back 
on to the shareholders, who may then have a major part of their wealth tied up in 
one venture. Trade creditors with less bargaining power, and involuntary creditors 
will not be in a position to shift back the risk. 

Limited liability with partial reversal through contract does not seem to ensure 
allocation of risk to those most capable of bearing it. Initially, the owners of the 
firm believe they have a measure of limited liability,!% but they may end up 
investing more and more of their personal wealth in the business through personal 
guarantees, especially if it gets into difficulties, so they do not necessarily benefit 
from this regime. Nor does the risk shift onto superior risk bearers. Small creditors 
least able to monitor and assess risk and to contract out of limited liability may in 
fact pick up any remaining losses. It is mainly the sophisticated creditor with 
bargaining power who seems to gain. 








101 Easterbrook and Fischel, n 76 above, 107. Leebron, n 81 above, 1628 argues to the contrary that 
diversification ıs more important ın close corporations, but he may underestimate the extent to which 
shareholders in such companies are required to give personal guarantees. Much may depend on the 
precise size and type of company under discussion. 

102 Survey evidence supports the impression that private companies are frequently undercapitalised, both 
in terms of formal and informal capital: Freedman and Godwin (1994), n 1 above, 258 et seq; ACCA 
Report, n 5 above, 13-15. 

103 If the loan 1s small, even banks will not find the transaction costs of taking security worthwhile: see R. 
Cressey, ‘Overdraft Lending and Business Starts: An Empirical Investigation on UK Data’, in F. 

i M. Robertson and D. Watkins (eds), Small Firms: Recession and Recovery (London. Paul 
Chapman Publishing Ltd, 1993) Where there ıs a larger loan, lenders will use fixed and floating 
charges. A range of devices is available to trede creditors: seo V Finch, ‘Secunty, Insolvency and 
Risk: Who Pays the Price?’ (1999) 62 MLR 633. 

104 See Freedman and Godwin (1994), n 1 above, 246 for empirical evidence of the failure of small 
business owners to understand the consequences of this contractually modified limited liability 
regime UK banks and other lenders may have a greater tendency to contract around limited 
by taking personal guarantees than in other countries such as Germany: Martin Binks, ‘Small 
Businesses and their banks in the year 2000’ in J. Curran and R A. Blackburn (eds), Paths of 
Enterprise: The Future of the Small Busmess (London: Routledge, 1991). 
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The law intervenes in the UK to protect creditors where fraudulent or wrongful 
trading by directors can be proved.!© This, though, is an ex post facto exercise and 
enforcement can be costly and uncertain even if the conditions for liability seem to 
be satisfied. Not every case where risk is shifted by limited liability will amount to 
wrongful or fraudulent trading. Even where there is a good case, there are not 
always funds to bring such actions, which may mean that the smallest creditors will 
still not be as well protected as banks and major trade creditors, who will have 
covered themselves through a range of security devices.!% Consequently those 
bearing the greatest risk may be those least able to do so. In these circumstances, it 
is difficult to see that the disadvantage of creating a moral hazard is outweighed by 
any benefits, either to the owners or to others. 

Thus limited liability for close corporations may have few of the benefits 
claimed for it in open corporations and a number of disadvantages. Not only may it 
create a moral hazard for third parties, but it may also increase costs both for third 
parties who seek to contract around this regime and for the firm’s owners 
themselves. Some economic analysts assume that where there is no actual limited 
liability or no true separation of ownership and control, the associated costs will 
not be incurred. Fama and Jensen have commented that in close corporations, 
where ownership and control are not separated, agency problems are avoided and 
so are ‘costly mechanisms for separating the management and control of 
decisions’.!°’ Unfortunately, this is an over-simplification: if the legal form of 
business organisation recognises the possibility of ownership and control 
separating, those mechanisms may need to be in place. Similarly, if the business 
organisation used is designed to give limited liability, the close corporation owners 
may end up paying for a layer of regulation designed to protect third parties from 
the effects of limited liability (such as disclosure requirements) without gaining the 
main benefits of such a regime. At the same time, the protection may be 
insufficient to provide for those third parties due to the strong incentive for owners 
to enter into risky transactions for which they need bear no costs. 

Despite these apparent disadvantages, many owner-managed firms continue to form 
companies, sometimes through lack of information, in the belief that they will be able 
to limit their liability more effectively than they actually can. In addition, they seek 
perceived benefits which may have very little to do with those described by the 
economic analysts. Empirical work has shown that prestige and credibility, for 
example, are high on the list of reasons for incorporating a limited liability 
company.!® Irrational though they may seem, these are real motivating forces and 
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‘Wrongful Trading — Has it been a failure?’ (1993) Insolvency Law and Practice 134. Now, however, 1f sums 
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of a charge — see for example Re Oans Merchandising Services Ltd, Ward v Aitken [1997] 1 All ER 1009 
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Smoke without Fire?’ (1995) Palmer’s In Company (September) and R. Parry, ‘Funding Litigation ın 
Insolvency’ [1998] CfiLR 121 who argues that the attitude shown by the Court of Appeal in recent cases 
provides some cause for optimism that innovative funding mechanisms might be supported in future. 

107 Fama and Jensen, n 75 above. 

108 In the author’s survey 66 per cent gave limited liability as a reason for incorporating and 50 per cent 
prestige and credibility: Freedman (1994), n 5 above. See also ACCA Report, n 5 above; Manchester 
Business School, Your Business Legal Structure (Manchester: The Forum of Private Business, 1991). 
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result in a situation in which the vast majority of limited liability companies are small, 
private companies which do not appear to derive the benefits of limited liability which 
are extolled by the theorists.! Economics and law commentators find it difficult to fit 
this factual information into their scheme of things. Both Manne and Posner, for 
example, state that the principal inducements to form a close corporation are tax 
advantages, perpetual existence and only a curtailed degree of limited liability. Manne 
recognises the mismatch between reality and theory, stating: 
Probably the greatest single mystery in corporation law is why, with a significant number of 
small corporations in existence, the statutes which developed in the 19th century dealt so 
exclusively with the problems of the large company ... [J]ust as the underlying principles of 
the existing corporate system were not understood, their inapplicability to small corporations 
was overlooked. With hindsight, we can see that the problems that began to develop for 
small corporations were logically predictable. 110 


Manne refers to historical evidence that some parties consciously fought for the 
extension of the availability of limited liability and the corporate form to small 
firms.!!! Those who support limited liability generally for public corporations as 
being necessary for the functioning of an efficient capital market, but who accept 
that the reasoning does not apply to close corporations, are faced with a problem. 
Not only do small private firms wish to incorporate with limited liability, and in 
fact do so, but it is also very difficult to devise a workable system to distinguish 
and exclude firms for which such a regime is efficient from those for whom it is 
not. It might also be perceived as discrimination to exclude small firms from 
limited liability despite the fact that this will often not achieve the benefits for 
them that they expect.!12 

The moral hazard argument and the consequent costly attempts by creditors to 
contract round limited liability, lead Halpern et al,!!3 in their seminal work on 
limited liability, to form an ‘empirical intuition’ that, on balance, an unlimited 
liability regime is the most efficient regime for small, closely held companies. 
They acknowledge difficulties, however, not least that it would be necessary to 
distinguish large and small firms in order to apply different liability regimes to 
different sized firms. Halpem et al recognise that such a distinction ‘may induce 
some perverse and wasteful incentive effects as firms seek to manipulate internal 
structures to ensure compliance with the requirements of the preferred regime’ .114 

This tension between the theoretical ideal and the practicalities can be seen in the 
work of other writers also. Various options are discussed in the literature for 
alleviating the problem of access to limited liability where it does not seem to be the 
most efficient liability regime and yet is being chosen by the business owners.!15 The 








109 For the statistics, see n 19 above. 

110 Manne, n 76 above. 

111 Manne, ibid 277 on the USA. On the UK see Freedman (1994), n 5 above, P. Ireland ‘The Triumph of 
the Company Legal Form, 1856-1914’ in J. Adams (ed), Essays for Clive Schmitthof (London: 
Professional Books, 1983). 

112 Gabaldon, n 16 above, 1434. Some firms would benefit from being excluded from limited liability in 
the long run but others would lose and the difficulty, once again, is to draw the line between them. 

113 Halpern et al, n 70 above. 

114 Halpern et al, ibid 148. 

115 Some of these writers also connder the need for different governance rules for close corporations, for 
example special exit mechanisms for oppressed minorities or removal of the board of directors with 
management directly in the hands of the shareholders. These devices might be seen as justifying a 
separate legal form for these firms, or a special subset of rules as found in USA Close Corporations 
statutes and chapters, but this is for the purpose of internal relationships (as to which see Freedman 
(1994), n 5 above: this topic is not discussed further in this article). 
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main suggestions are a minimum capital requirement, contracting round limited 
liability, unlimited liability to tort creditors, mandatory insurance and piercing the 
corporate veil or imposing liability on managers or shareholders in some other 
way.!16 None of these suggestions, however, provides a sure guide to drawing the line 
between those firms for whom limited liability is efficient and those for whom it is 
not. These issues will be discussed in turn. 


Reducing access to limited liability 


A minimum capital requirement 
One apparently obvious measure to prevent small, undercapitalised firms from 
incorporating with limited liability would seem to be the imposition of a minimum 
capital requirement. Such a requirement exists in many jurisdictions for private as well 
as public companies,!!7 but is not part of the Anglo-American tradition. This creates a 
distinction in approach that is a matter of more than detail: it reflects a deep cultural 
divide as regards attitude to limited liability. It is not surprising, then, that we find 
Kahn-Freund, who came to the UK from the continental European tradition, arguing 
for the introduction of a minimum capital in the UK to make the formation of 
companies more difficult and more expensive in order to ‘restore the limited company 
its original function, and to the partnership its proper place in business life’ .!!8 

The minimum capital requirement is still seen by some in continental Europe as 
an important barrier to incorporation to protect creditors, although there are critics 
of the requirement in those countries also.!!9 In Sweden, for example, the level of 
capital required for private companies has just been raised.!20 Denmark raised its 


116 Another suggestion which has been made is that directors should not be appointed to limited liability 
companies unless they pass an examination or show fitness to run a company in some other way such 
as attending a course: see J. Hudson, ‘The Limited Liability Company: Success, Failure and Future’ 
(1989) 161 Royal Bank of Scotland Review 26; Finch, n 84 above; IOD Preas Release July 1999, New 
Standard for Company Directors (announcing new qualification for directors which would not, 
however appear to be suitable for start ups since ıt requires three years experience). These proposals, 
though, do not relate to economic suitability — one may be very aware but still dishonest! 

117 Within the European Union only the UK and Ireland do not have a mmmum capital requirement for 
private companies the Second Directive on Company Law requires a minimum capital for public 
companies. The idea of extending the Second Directive to private companies has been floated but 
rejected to date. See Boden de Bandt de Brauw, Jeantet and Una, Second Directive's Extension to 
other Types of Companies (Brussels, 1992); University of Manchester Centre for Law and Business, 
Company Law m Europe: Recent Developments, (DTI/University of Manchester, 1999) (hereafter 
University of Manchester). 

118 Kahn-Freund, n 71 above. 

119 See Boden de Bandt de Brauw et al, n 117 above and note the criticisms of the Belgrum minimum capital 
requirement, for example, as having only an illusory protective role: J. Wouters, Towards a European 
Private Company? A Belgian Perspective’ n H-J De Kluiver and W. Van Gerven (eds) The European 
Private Company? (Antwerp: Maktu, 1995) 166. More important, ın Belgium, as Wouters notes, is the 

that the company’s founders must present a business plan to the notary public in which they 
Toa PE E PTA TOE et ee ee In addition the founders 
are Liable m the event of bankruptcy within three years after the formation of the company if the capital 
on formation was manifestly insufficient for the normal exercise of the projected activity for a mimmum 
of two years. Presumably this second provision would be unnecessary if the first was truly effective, but 
this does seem to be a significant restriction on limuted liability. 

120 This decision is, however, the subject of cnticism within Sweden. I am grateful to Professors Claes 
Norberg and Per Thorell for informing me of this debate. The arguments against the minimum capital 
requirement in the Nordic countries appear to be heavily influenced by the law and economics 
analysis described here as well as by the practical problems compames are expenencing in doubling 
their share capital from 50,000 SEK to 100,000 SEK (£3,750 to £7,500). The time period for 
implementation of the new levels has had to be extended to allow the smallest companies to adapt to 
this requirement. 
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minimum capital requirement for private companies in 1991. In 1992, the Danish 
Trade and Companies Board refused registration of a branch in Denmark of a UK 
company, Centros Ltd, which did not trade in the UK. The grounds for this refusal 
were essentially that this was an attempt to circumvent the Danish minimum 
capital rules. Eventually this refusal was brought before the European Court of 
Justice, which held that it was contrary to Articles 52 and 58 of the EC Treaty.!2! 
This could be construed as giving the green light to incorporation in the UK by 
firms actually intending to operate in other European Union states but wishing to 
avoid paying a minimum share capital. Denmark, in fact reduced its minimum 
capital requirement in 1996 as part of a general simplification of private company 
law!” which could be a result of downwards competitive pressure, as revealed by 
this case. Equally, there could be pressure from the other member states on the UK 
to raise its requirement if other member states continue to see the minimum capital 
as important. 

The law and economics writers reject a minimum capital requirement as a 
solution, giving theoretical backing to the pragmatic reasoning which can be 
found in the UK debates. A minimum capital requirement for private 
companies has been considered on various occasions in the UK. The Jenkins 
Committee favoured the introduction of such a requirement in principle but 
‘reluctantly [came] to the conclusion that its purpose would be too easy to 
evade’ and so did not recommend it.!3 The problem they foresaw was that it 
would be impossible to prevent the company from returning cash to the 
promoters in exchange for assets or by way of loan, for example. Nevertheless, 
a White Paper in 1973!% took the view that a minimum paid-up capital of 
perhaps £1,000 would not only help to ‘ensure some minimum financial 
substance as a proper qualification for the protection of limited liability but it 
would also act as a deterrent to frivolous incorporations’. This idea was lost 
with the 1974 General Election and has not been revived since. The current 
Company Law Review Group has not encouraged commentators to propose a 
minimum capital requirement. Most respondents have supported barrier free 
access to limited liability, but a significant minority have shown support for a 
minimum capital requirement.!25 

There are clear theoretical arguments supporting the current UK opposition to 
the introduction of a minimum capital for private companies. The main problems 
are twofold. First, how would the level be set? Secondly, once the minimum capital 
had been paid in, could it be retained in the company so as to protect creditors and, 
if so, at what cost? On the first point, Easterbrook and Fischel argue that there is a 
danger that the level required will be set too high so as to impede desirable new 
entries and permit existing firms to charge monopoly prices. Hansmann and 
Kraakman also reject minimum capitalisation, largely on the practical grounds of 
the difficulty of setting the level appropriately for different industries and the 











121 Centros Ltd and Erhvers-og Selskabsstyrelsen Case C-212/97, ECJ. Judgment 9 March 1999 [1999] 
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123 Company Law Committee Report (chairman Lord Jenkins) Cmnd. 1749 (1962) at pera 27 

124 DTI, Company Law Reform White Pape, Cmnd 5391 (1973). 
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problems of enforcement. 126 Undoubtedly, if one is regarding the minimum capital 
as a tool of creditor protection, the level has to be reasonably high to be of any use, 
but the appropriate level for a manufacturing company generally would be much 
too high for a service company, for example. If the level was set too high generally, 
or too high for a particular group, this could set up barriers to entrepreneurs that 
would be costly in social terms. Once again, the problem is of drawing the line 
between those firms that should, and those that should not, have access to limited 
liability. A minimum capital requirement does not solve this problem, but merely 
poses it in a different way. 

This analysis does not, however, deal with the somewhat different purpose of 
deterring frivolous incorporations — the justification given in the 1973 White 
Paper. Those writing from an economic analysis perspective focus on model 
rational players. This practice may cause them to forget that ease of incorporation 
encourages some to incorporate who would not do so if they had full information 
and understanding of the situation. A minimum capital requirement of a modest 
amount, which would not deter any serious player from entering business, could do 
much to alert a person for whom incorporation is wholly inappropriate, to the 
seriousness of that course of action.!?7 It would not prevent fraud or recklessness, 
for which other mechanisms are needed, but it might cut down on foolishness and 
misapprehension, especially if used as an opportunity also to explain the 
implications of forming a company with limited liability to the business owners. 
The purpose of such a requirement could be seen as providing a signal that limited 
liability cannot be obtained without some level of the personal responsibility being 
assumed by the business owners.!28 This requirement would be backed up by all 
the existing provisions, legislative and contractual, which protect creditors once the 
business has been embarked upon and, particularly, once it goes wrong. The fact 
that, at present, a company may be purchased off the shelf at very little cost, 
purporting to have the capacity to bestow limited liability, conveys quite the 
opposite signals. 

The second problem is whether, the required minimum capital could be ring- 
fenced so as to provide protection. Easterbrook and Fischel point out that if firms 
had to hold or ring fence funds to be held in a risk-free way, there would be a large 
amount of capital tied up in a form that would not yield the return it could do if free 
for investment in the business. This measure, therefore, would result in a social 
cost. If the capital were not protected in this way, however, they consider that the 
minimum capital requirement would not be effective. This reflects the concerns of 
the Jenkins Committee regarding evasion. The problems described here are real 
ones, although they have not prevented the introduction of a minimum capital 
requirement for public companies in the UK, accompanied by various safeguards 
to preserve capital reserves. !29 


126 Hansmann and Kraakman, n 72 above. see, however, Grundfest’s response, n 81 above, 421 where 
minimum capitalization 1s seen as having some virtues, despite the difficulties in its application. 
et a ete a a 

above, especially that of the Association of Chartered Certified Accountants. 
128 It would reduce, to some extent, what presently seems to be an official endorsement of limited 


Law Not all these provisions have been applied to pnvate companies and they seem likely to be 
relaxed: see Davies, n 105 above, chapter 11; The Company Law Review Steering Group, Company 
Formation and Capital Mamtenance URN 99/1145 (London: DTI, 1999). 
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Again, though, these anxieties are only significant if the initial objective is to 
provide funds for creditors. If the objective is, rather, to signal that limited liability 
does not come without some responsibility and to prevent frivolous incorporations, 
this aim might be met without tying up large amounts of capital. It would be the 
initial outlay required which would be important, whilst recognising that it would 
not necessarily provide a fund for creditors. A minimum capital requirement of this 
type would not achieve the end of making limited liability accessible only to those 
firms where there was a solid economic justification for this regime, but it would 
be a formal reminder that incorporation with limited liability was not always 
appropriate. In this way it would be an indirect, rather than a direct, creditor 
protection method. It would also act as a warning to business owners that they 
should consider the suitability of their chosen legal regime carefully rather than 
treating it as a mere formality. 

Another objection to a minimum capital requirement for limited liability com- 
panies is that unlimited liability businesses may, in fact, reduce their liability by 
ensuring that family assets are not held by the business owner. Equally, unin 
corporated businesses ma may themselves be undercapitalised, as pointed out by 
Easterbrook and Fischel.! On this argument it is illogical to require a minimum 
capital under a limited liability regime only: a similar requirement should be 
imposed on all businesses. There are two responses to this. First, in practice, 
owners of businesses without limited liability do tend to consider their assets to be 
at risk and act accordingly.!3! Secondly, if the objective of the minimum capital 
requirement is to give a signal about the suitability of incorporation as a limited 
liability company, the parity argument does not apply. 

There are arguments, then, for a minimum capital requirement, but only at a 
fairly low level as a barrier to formation of companies for those cases where 
limited liability is unhelpful for the owners as well as for creditors. Beyond this, it 
does not seem that a minimum capital requirement would be a practical or effective 
mechanism for drawing the line between firms where limited liability would 
achieve optimal risk allocation and those where it would not. In any event current 
enthusiasm for an ‘enterprise culture’ and the association of this with limited 
liability make it unlikely that any such barriers will be erected. To the extent that 
the downside of encouraging risk-taking is recognised, the solution seems to be 
seen in terms of tightening up legislation on insolvency and taking other action 
after the event, rather than reducing access to limited Hability or issuing warnings 
about its use.132 


Contracting around limited liability 

As discussed in general terms above, on one argument there is no need to reduce 
access to limited liability, since contractual waiver is possible.!33 The reasoning is 
that, since most creditors can contract around limited liability by imposing 


130 Easterbrook and Fischel, n 77 above, 50. 

131 Freedman and Godwin 1994, n 1 above, 259 (survey showed that over 70 per cent of unincorporated 
firms considered that capıtal contributed by owners was an important source of finance at foundation) 
and see n 190 and text thereto, below. 

132 See, for example, the approach to risk in DTI, Our Competitive Future: Building the Knowledge 
Driven Economy, n 17 at para 2.12 ‘We are too afraid of failure. People worry that business faure 
will create a lasting stigma. Investors are too rarely willing to back those who have failed and want to 
try again’. See also DTI Press Release, n 38 above, ‘For too many people the fear of future stifles 
innovation and enterprise’. 

133 See n 78 above and text thereto. 
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personal guarantees on the owners, the problem of moral hazard is reduced. This 
method of limiting access to limited liability, which is in effect at present, 
essentially leaves it to the parties to decide which regime is appropriate. 

On this basis, it might seem that the liability regime imposed by law is 
inconsequential. In widely held companies, however, it would be very costly for 
the owners to contract for limited liability in every case, so a limited liability 
regime is generally preferred in order to cut transaction costs. Halpern et al argue 
that it is less costly for contractual waiver to take place in the case of close 
companies, where fewer parties are involved. Thus the case for an unlimited 
liability regime for close companies is not as compelling as the case for limited 
liability for large, widely held companies.134 

There are many problems with this analysis, as referred to already in the general 
discussion of limited liability. Leaving the question of liability regime to the 
parties assumes they are all equally equipped to decide an efficient position and 
negotiate to achieve this. This self-help approach does not deal with involuntary 
creditors and those too small, ill-advised, or lacking in the necessary bargaining 
power to enter into such contractual waiver.!35 The type of administrative cost 
involved in contractual waiver is regressive: it weighs most heavily on the smallest 
players. Where the trade creditor is small, the cost of contracting around limited 
liability in the case of an every-day transaction would be likely to be in excess of 
his resources. He does not have the facilities to monitor all potential clients, and 
yet cannot afford to turn them away if he wishes to continue in business. What 
seems a small sum to a banker or other large concern can be enough to cause real 
difficulties to a very small trader. 

Hansmann and Kraakman!* consider that their arguments against limited 
liability in tort do not extend to contract. Their reasoning is also largely based on 
the supposed ability of voluntary creditors to waive limited liability. They consider 
that shareholders do, in practice, waive limited liability toward contract creditors 
‘where this is most efficient (that is, where waiver will reduce the total cost of 
contracting)’. They do not go into the details of how this efficient balance is 
measured by the participating parties. Nor do they deal with the problem of the 
small trade creditor raised above.!37 They conclude that limited liability toward 
contract creditors makes sense even for corporations with a single shareholder 
because of this ability to contract around the rule. On this basis, they are content 
that it makes sense to allow incorporation by a single shareholder, ‘something that 
might otherwise seem pointless’. This seems a thin rationale for the existence of 
one person limited liability companies, but may be better understood in the light of 
these authors’ view that the case for limited liability for corporate tort is not made 
out either for close or public companies. 

Contracting around the limited liability of small firms is an incomplete approach 
to the moral hazard problem and, worse, creates distortions of its own. The 
business owner under such a regime has every incentive to pass on risk wherever 
he can to compensate for the fact that he cannot always do so. He is encouraged to 
keep his large creditors with personal guarantees happy at the expense of the 
others.'*® Though he may not have shifted sufficient risk away from himself to 





137 That is the problems of unequal bergaming power, lack of information and expertise and transaction costs. 
138 Leebron, n 81 above, agrees that personal guarantees, far from correcting the balance of liability, are a 
distortion and an argument for liftmg the veil in favour of involuntary creditors. 
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survive financially in the long run, he may well take other small businesses down 
with him. Whether this is efficient in any sense is questionable.!99 Far from shifting 
the risk to superior risk bearers (the large specialist creditors), it transfers it to those 
small trade and involuntary creditors least able to assess and bear it, without 
necessarily protecting the business owners. 


Unlimited liability in respect of tort victims 
The contractual waiver arguments are clearly of no help in relation to tort creditors, 
for whom contracting out of limited liability is not an option. The views of 
Hansmann and Kraakman in favour of an unlimited shareholder liability regime for 
tort have been referred to above. Halpern et al propose that directors, rather than 
shareholders, should be personally liable to involuntary creditors in large, widely 
held companies in certain circumstances where the use of limited liability might be 
considered unmeritorious.!4° 

As noted above, there would be major practical problems with the introduction 
of an unlimited shareholder liability regime in the case of widely held, public, 
quoted companies. These difficulties relate mainly to the costs of administering 
such a regime in terms of enforcement against a number of parties, additional 
monitoring costs and the reduction of efficiency in the capital markets. These 
problems would not exist to such an extent in the case of the very smallest close 
companies.!41 As close companies grew, however, so would these practical 
difficulties. Once again we meet the problem of the appropriate boundary for 
accessibility to limited liability. Although the argument for an unlimited 
shareholder liability regime is more practically defensible in the case of the 
smallest, private firms, this distinction does not assist us in drawing a practical line 
between the different types of company.!42 

The proposal of Halpern et al for directors’ personal liability is more limited and 
more practical in some senses. The circumstances in which this exception to the 
general rule on limited liability would apply would need to be defined, however, 
and this would be difficult since so much depends on the facts of the individual 
case in deciding whether the use of limited liability is justified or not. 


Mandatory insurance 

Another approach found in the general literature on limited liability is that the 
adverse effects of risk shifting might be mitigated by mandatory insurance. Again, 
though, this could create barriers, particularly for new, small businesses, since the 
cost of insurance may be greater where there is no past record.!43 Conversely, if 
effective monitoring by insurers was not possible, so that insurance was made 
available for a risky enterprise at a price not reflecting the full risk, owners might 
be encouraged to undertake risky activities which they would not have attempted 
without the insurance.!4 Such a development would increase moral hazard rather 
than decreasing it. Whilst some firms would be encouraged to take risks which 
were not beneficial to society, ultimately the existence of insurance for certain 


139 As to whether it passes other tests, see part five of this article, below. 

140 n 70 above, 149 and see Hansmann and Kreakman, n 72 above. 
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142 D Goddard, ‘Corporate Personality Limited Recourse and its Limits’ in R. Grantham & C. Rickett 
(eds) Corporate Personality in the 20th Century (Oxford: Hart Publishing, 1998). 

143 Easterbrook and Fischel, n 77 above, 61. 
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whole classes of company could be threatened.145 Thus, mandatory insurance 
would not necessarily create the optimal level of incentive to enter into business 
ventures. 

If insurance was always available in the market, there would be less need for 
limited liability, but there will be risks which insurance companies will not cover. 
In a perfect world, these would be only the risks that would not benefit society, but 
market failure can occur. It will be costly for insurers to gather information 
about large numbers of firms: creditors might be in a better position to evaluate 
risk as they may well deal with fewer firms and have a closer relationship with 
them. Halpern et al conclude that, in the type of case where creditors currently 
contract out of limited liability — that is, small, high risk firms — insurance would 
be unlikely to be available. If insurance were mandatory, the inability of such firms 
to obtain insurance would indeed have the effect of reducing their access to limited 
liability, which is the outcome we seek in some circumstances, but would the line 
be drawn in the optimal place? 

Since a level of insurance cover would have to be fixed upon if the mandatory 
requirement was to be meaningful,!47 the insurance solution has all the difficulties 
of a minimum capital requirement in terms of fixing this level.!48 It would also be 
difficult to police; possibly more so than a minimum capital requirement, which 
could more easily be linked with the registration process. In addition, the argument 
for mandatory insurance assumes that insurance will be available where 
appropriate and that effective monitoring can and will take place. In essence, the 
mandatory insurance route substitutes the judgement of the insurance market 
(which may be non-specialist and not particularly well positioned to monitor risks) 
for that of the legislator or the creditor about the acceptable level of risk.149 

Another modification of the insurance argument is put forward by Leebron.! 
He argues that shareholder/managers in close corporations!5! should have an 
obligation to provide adequate insurance to meet the claims of foreseeable tort 
victims. Such an obligation would have the advantage of flexibility. It would be up 
to the shareholder/managers to decide on adequacy of insurance levels, and they 





145 Halpem et al, n 70 above, 140. 


recommendations about adequate insurance levels but admits that this proposal raises ‘a few practical 
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could be subject to penalty or personal liability if they did not provide a proper 
level of cover. Whilst superficially attractive, this proposal contains the seeds of 
many difficulties. The duty would have to be enforced through judicial decision on 
what was an adequate level of insurance to meet foreseeable tort victims. Such 
court decisions would normally be taken with the benefit of hindsight, but the 
officers would not have had that advantage. The result would be considerable 
uncertainty about proper levels of insurance, which might result in over-insurance 
by the cautious, with the reckless continuing to under-insure or ignore the 
requirement entirely, especially if they were unable to obtain cover at what they 
considered to be an acceptable cost. The problems of the insurance market 
discussed above would continue to apply. 

Thus, mandatory insurance may have a role to play in specific circumstances in 
reducing the extent to which certain groups of tort creditors are forced to bear the 
risks created by business owners. In relation to risk-taking by those with limited 
liability more generally, its effectiveness would depend on the insurers’ ability to 
monitor and assess risk accurately, which could be difficult and costly in the case 
of closely held companies. If monitoring was not accurate, insurance could 
increase, rather than decrease, moral hazard. 


Imposing liability on managers or shareholders: piercing the corporate veil and 
other devices 

In practice, the law sometimes deals with the problem of drawing the line between 
firms that should and those that should not have the benefits of limited liability by 
the device of piercing the corporate veil. This is used at times to hold shareholders 
liable and at others to impose liability on managers. The difficulty is that this 
strategy is used only after a wrong has been committed and usually only in extreme 
cases. There is uncertainty about the circumstances in which it will be used 
because cases are dealt with on a fact basis, case by case. This approach may blunt 
the deterrent effect of this strategy and prevents it from drawing a clear dividing 
line between types of company. 

Judicial veil-piercing is present in both the USA and the UK, but is more 
developed in the former jurisdiction. Easterbrook and Fischel analyse the USA 
veil-piercing cases as an attempt by the courts ‘to balance the benefits of limited 
liability against its costs’.52 They see this as a means of controlling ‘socially 
excessive levels of risk taking’. Indeed it has been argued that the conceptual 
‘distinction between “liberalized veil-piercing’” and “unlimited liability” is 
largely rhetorical.’!53 In some states of the USA, the courts do indeed lift the 
corporate veil explicitly on the basis of undercapitalisation of close corporations, 
so that this view has some credibility. The position of the courts on lifting the 
corporate veil in the UK is much less straightforward and more uncertain.!55 They 
are generally reluctant to look through the corporate veil other than in the most 





152 Easterbrook and Fischel, n 77 above, 55. 

153 Hansmann and Kraakman, n 72 above, 1932. 

154 R. Thompson, ‘Piercing the Corporate Veil: An Empincal Study’ (1991) 76 Comell L Rev 1036; 
Larry E. Ribstem, Business Associations, (New York: Matthew Bender, 1990), 69. See especially 
Minton v Cavaney 56 Cal.2d.576 (1961). 

155 Whincup ‘Inequitable Incorporation’ (1981) 2 Co Law 158; Davies, n 105 above, chapter 8; S. 
Wheeler (ed), A Reader on The Law of the Busmess Enterprise (Oxford: OUP, 1994) 13; C. Mitchell, 
‘Lifting the Corporate Veil in the English Courts: An Empurical Study’ [1999] CALR 15. The 
rationale for lifting the veil in Australia seems similarly unclear although, as in the USA and UK, the 
veil is lifted most often in relation to small propnetary companies — see L Ramsay, ‘Models of 
Corporate Regulation: the Mandatory/Enabling Debate’ m Grantham and Rickett (eds), n 142 above. 


342 © The Modem Law Review Lumted 2000 


May 2000] Limited Liability and Small Firms 


extreme circumstances. A recent empirical study has come to the conclusion that 
the UK courts are less likely to lift the veil where the claim is in tort than when it is 
in contract.!% Judicial statements voice strong support for the sanctity of limited 
liability, which is seen as a tenet of legal policy that the courts should support 
wherever possible.!5’7 A similar line of judicial reasoning can be seen in the 
reluctance of the UK courts to breach the principle of limited liability by making 
managers personally liable through the application of general principles of tort 
law.158 The value of judicial mechanisms for looking through limited liability 
should not be overestimated, especially if the legislature is giving the signal that 
wide access to limited liability is desirable. 

In addition to attempts to make directors personally liable through tort law and 
judicial piercing of the veil, there are now relevant statutory provisions in the UK. 
Directors can be ordered to contribute to the assets of an insolvent company where 
they can be shown to have been trading wrongfully or fraudulently,!° although 
actions under these provisions must be brought by the liquidator.!© Further, 
directors of insolvent companies may be disqualified for a period in the future, if 
they are found to have traded wrongfully or fraudulently, or if the court finds that 
their conduct as director of the insolvent company makes them unfit to be 
concerned in management of a company.!® 

Helpful though these provisions might be when they can be enforced,!® they 
come into operation to restrict limited liability after the damage has been done. The 
risk may have been shifted and it may be too late to restore the parties to their 
original positions. The directors may by this time have no assets. This can of 
course occur also with an unlimited liability enterprise. If the business owner has 
been given access to limited liability and allowed to act on that basis, however, this 
apparent protection may have affected his behaviour prior to the insolvency. 
Removing limited liability after insolvency may be better than nothing, but may 
well be too Jate. The fraudulent and wrongful trading provisions and 
disqualification rules do not control initial access, but act against those who have 
abused this access. These provisions may have some general deterrent effect,'® if 
those setting up companies are well advised, but equally they may act as a trap for 
the unwary without necessarily giving the necessary advance signals about the 
limitations of limited liability. 1% 
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The attitude of the judiciary is also important: the courts remain wary of 
undermining the principle of limited liability too far through this legislation,!™ 
although they are prepared to make directors personally liable in circumstances 
where they have not been dishonest but have been unreasonable. Thus in Re DKG 
Contractors Ltd'® the judge stated that neither of the directors had any knowledge 
of company law or the concept of limited liability. He went on: 

I do not think that they deliberately traded in the manner in which they did in order to avoid 

personal liability. However, I do not think they acted reasonably. Before trading in the 

manner in which they did, they ought to have sought some advice at least. 


These directors were made personally liable for the company’s debts. The 
procedures surrounding incorporation had been insufficient to alert them to their 
responsibilities or to mark out the company to creditors as particularly risky. There 
is a very real practical distinction between preventing access to limited liability and 
veil-piercing in this situation. 

One more arbitrary but certain method of achieving partial veil-lifting has been 
suggested recently in the UK.!® This is a proposal to cap the limited liability of 
‘micro’ companies at £50,000. Above this, shareholders would have unlimited 
liability. Naturally, though, this requires a definition of micro company with all the 
problems that would entail. A minimum capital requirement or other barrier would 
be needed for companies that were to have full limited liability, otherwise no-one 
would entertain use of this new regime. This, then, would encounter the 
definitional difficulties discussed above. 

Reliance on ex post court decisions seems a haphazard and costly way of dealing 
with the problem that making limited liability available has created. If lifting the 
veil is justified in certain circumstances, arguably limited liability should never 
have been available in these circumstances, and an ex ante barrier would be 
preferable. In practical terms, though, lifting the veil or making directors 
personally liable after the event has the advantage of not imposing arbitrary 
barriers and not requiring the legislature or others to decide ex ante on an 
appropriate size or other classification for access to limited liability. If these 
devices are to be relied upon, it may seem important for a clear and reasonably 
consistent body of case law to be built up in order to provide guidance and for 
principles drawn from this case law to be communicated to business owners prior 
to incorporation. Such reliance, however, presupposes a highly rational system of 
deterrence in which directors show a high level of understanding of detailed legal 
information. In practice, general deterrence effects will be cruder than this model © 
suggests. Ex ante monitoring does not need to rely upon high levels of information 
and rational response in the same way. 


Theory and practicality 
It has been shown that strict economic theory points in the direction of making 
limited liability more difficult to attain for very small firms. Most law and 
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of Chartered Accountants in England and Wales ICAEW) Small Companies Working Party, Getting 
Into Shape (London: ICAS/ICAEW, 1999). 
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economics writers, however, recognise the difficulties of drawing boundaries 
between those for whom this regime is efficient, or might become so as they grow, 
and those for whom it is not. Therefore, most do not advocate restricting access to 
limited liability, preferring to concentrate on protection of creditors who might 
suffer from incorporation by undercapitalised firms. As a result of accepting that 
very small firms should have limited liability, these writers often consider the need 
for a suitable governance regime for small or close corporations that would differ 
from that for public companies.'® This approach might justify a separate legal 
vehicle, analogous with partnerships in terms of rights to engage in management, 
restrictions on share transfers and protections for minority shareholders for whom 
there is no escape via the market. Those writers who discuss such a regime or less 
radical deviations from standard corporation law do not, however, link this 
discussion on internal governance with the question of restricting access to limited 
liability.'° Since they are seeking to replicate some of the conditions of 
partnership within a limited liability form, they are by definition accepting the 
reality that closely held firms will continue to use limited liability forms if they are 
freely available to them. They do not discuss any ab initio restriction on limited 
liability as part of this more suitable regime. It does not follow logically, however, 
that because it is difficult to restrict access to limited liability, it should be made 
more attractive by creating special limited liability vehicles for small firms or by 
relieving small firms within a general limited liability regime from regulation 
which applies to others. It may be preferable to accompany any limited liability 
regime with certain requirements and characteristics designed to signal the 
implications of that regime and the responsibilities it brings to the prospective 
owners. 


The LLC: proof of the efficiency of limited liability in close 
corporations? 


Despite the arguments against limited liability for small firms, as we have seen in 
the second part of this article, developments in the UK have been moving in the 
direction of making limited liability regimes more attractive for small firms. In the 
USA also, as seen in relation to LLCs, limited liability is becoming more, rather 
than less, attractive for small firms.!7 In the USA the creation of the LLC has 
given rise to a renewed debate on limited liability for small firms. This section 
examines these arguments. 


Applying the limited liability efficiency arguments to LLCs 


In the context of advocating the LLC regime, Ribstein, its foremost proponent, 
attempts to argue that limited liability is the most efficient regime for close 
corporations by an application of the reasoning found in the writing on public 


exaggerated 

169 Contrast Hicks n 1 above, who proposes a new unlonited liability regime for small firms, akin to a 
reformed pertnerahip — see Freedman (1999), n 18 above and Freedman (1994), n 5 above for further 
discussion of internal governance issues. 

170 And see Grundfest, n 81 above, 420 who points ont the general pressure for limited liability from 
Lloyd’s names, accountants and lawyers as well as trading firms. 
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companies. He agrees that his theories lack empirical support, but states that the 
burden of proof is on those who argue that limited liability is not the superior 
regime. In this, he goes further than the writers discussed above who argue that 
limited liability cannot be denied to small, closely held firms for practical reasons. 
He positively espouses the benefits of limited liability for close corporations.!7! 

One problem with Ribstein’s analysis is that he does not define clearly the 
characteristics of the type of firm to which he is referring.!7* Many of his points 
might apply to closely held corporations of the larger kind but, in practice, the 
majority of firms are very small.17 In respect of the smallest firms, Ribstein’s 
arguments are less than convincing, and yet it is for these very small firms that the 
justification for limited liability is needed. The larger close corporation would have 
chosen full incorporation if the LLC had not been available. The question is 
whether the LLC is efficient for the type of firm that might otherwise choose to 
trade as a sole trader or general partnership, because, for example, there is total 
identity between owners and managers (described as a micro-firm in the following 
discussion). Even if we accept the efficiency arguments in favour of limited 
liability for public quoted corporations, simply applying them to closely held firms 
with adaptations, rather than starting afresh, stretches these justifications to 
breaking point.!” 


Diversification, ownership and control and monitoring costs 

Ribstein and Macey argue that, even in close corporations, limited liability may 
reduce owners’ monitoring costs and facilitate diversification and separation of 
ownership and control.!75 Ribstein himself admits, however, that diversification is 
not usually an important consideration for closely held firms because most owner 
managers invest their assets in a single firm.!7° Diversification will only be a major 
factor where there are passive investors, so this argument has little application to 
micro-firms, as defined above. 

Since the LLC regime is specifically designed for firms in which ownership and 
control are in the same hands, facilitation of separation of ownership and control 
also has, by definition, no relevance.'7’ Of course, if the firm is to grow (which 
may be a desirable economic objective) it will need to address these issues, but its 
governance regime will then need to be reviewed anyway. At this stage of the 
firm’s life cycle there might be a good argument for limited liability, so that we 
might think limited liability is justifiable from the outset to allow for this 
expansion without a barrier. This is convincing, but is not proof of the efficacy of 
limited liability for micro-firms, only a reminder that it may be difficult to separate 
out those which will remain micro and those that will grow. 

The role of limited liability in reducing monitoring costs is also substantially less 
important where owners and managers are a unified group. They will all have 
access to information if they are all managers. They will wish to monitor each 
other’s activities in any event. There is some strength in the argument that in an 





171 Ribstein (1991), n 39 above; Ribstein (1992), n 37 above, Ribstein (1995), n 26 above. 

172 See Hillman n 39 above, 479. Thus takes us back to the problem of descnbing closely held firms as if 
they were a homogeneous grouping; see Freedman (1994), n 5 above and O'Neill, n 99 above. 

173 For the UK figures see n 19 above and see n 21 above — Gabaldon suggests the position is similar in 
the USA. The LLC tax regime is most suitable for firms with small numbers. 

174 See Bratton and McCahbery, n 45 above, 639. 

175 Rubstein (1991), n 39 above, 101 et seg, Macey, n 39 above, 451. 

176 See n 101 above 

177 Hillman, n 39 above, 484 
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unlimited liability regime each partner will need to monitor the wealth of the other 
partners because potentially each will be liable for the total torts and debts of the 
firm. This may be a reason for choosing limited liability even though there are few 
partners and all are engaged in management.!78 In micro-firms there will be few 
persons involved, however, and they may well be spouses or other close relations. 
Such monitoring normally will not be costly. The comparison must be with the cost 
that would be imposed on creditors if the firm had limited liability when either the 
creditors might bear the cost of excessive risk taking or they would all have to 
monitor the firm closely to avoid this.!79 


Creditors, insurance and capitalisation 


Ribstein attempts to demonstrate that, even if the advantages of limited liability in 
closely held firms are small, its costs to closely held firms in terms of the cost of 
credit may be even smaller.18 He picks up the familiar argument that creditors will 
protect themselves by contracting around limited liability if they feel that they are 
very much prejudiced by it. The firm can choose this approach if it wishes to 
reduce its cost of credit, where the amounts concerned justify the transaction costs. 
He then takes this further by suggesting that large creditors may even prefer 
defined personal guarantees to general partnership liability.!8! Other creditors will 
consider the risk of dealing with the limited liability firm to be acceptable, perhaps 
because it has sufficient assets. Yet other creditors will not charge differential 
credit charges under limited and unlimited liability regimes because the debts are 
too small to incur the investigation and collection costs that would justify lower 
credit charges for unlimited liability. Also the chance of recovering from the 
owners under an unlimited regime might not be much greater than under a limited 
liability regime, for example if all the owners’ wealth is tied up in the firm. In such 
a case the partners of the unlimited liability firm would have to bear the risk of 
unlimited liability to all creditors without benefiting from compensating lower 
credit charges. In sum, Ribstein contends that limited liability coupled with 
guarantees offers a better opportunity for firms to differentiate among creditors 
than does unlimited liability, so benefiting from lower credit costs in the case of 
large debts without any great cost in the case of smaller debts. Thus, he argues, 
limited liability is a superior default rule for small firms. 

There are potential losers here, of course. The ability to differentiate between 
creditors is not necessarily desirable. Personal guarantees are popular with 
lenders precisely because they give the secured creditor an advantage over the 
unsecured. For the reasons described above, the small trade creditor may not be 
in a position to assess the risk being passed to him and to amend his costs 
accordingly. The sum concerned may be small in each case, but in total a risk is 
being passed to those who can least afford it. As Hillman asks,!82 ‘Who speaks 





178 66.4 per cent of limited liability company owner respondents to the author’s empirical survey thought 
limited liability was an important reason for incorporation 16.8 per cent thought that limited liability 
to other shareholders was important as compared with around 46 per cent who thought that limited 
lability to suppliers banks and financiers was important: Freedman and Godwin (1994), n 1 above, 
245. 

179 Macey, n 39 above, 449. 

180 Ribstein (1992), n 37 above, 428. 

181 This may well be the case as the former gives them priority, which the latter does not. 

182 Hillman, n 39 above, 487. His question ıs posed mainly in respect of lumited lability partnerships, 
although these arguments apply equally to LLCs See the similer sentiments of McCahery and 
Bratton, n 45 above, 686. 
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on the issue of limited liability for claimants of the firm such as trade creditors, 
employees, and the like?’ 

Ribstein does not believe that concerns about trade and involuntary creditors 
justify restricting the development of LLCs.!®3 He argues that owners of closely 
controlled companies have an incentive to capitalise adequately and insure under a 
limited liability regime. In his view, they will wish to insure against personal 
liability and also will want to protect their own investment in their firm through 
insurance. In addition, Ribstein contends that certain creditors will be likely to 
provide pressure on small firms to capitalise adequately and to insure. The 
consequence of all these likely actions will be to extend protection to those 
creditors not in a position to contract around limited liability. 

This reasoning is less than convincing in a micro-firm context. As discussed 
above, personal liability for torts is imposed only in rare cases, where owner- 
managers can be shown to have assumed personal responsibility. Although 
assumption of personal liability will be found to have occurred more often in 
micro-companies than others, it will still not be frequent. A primary objective of 
incorporation for many of these owners will be to try to avoid just such liability 
and the UK courts consider this to be an important point of principle, which will be 
breached only in exceptional circumstances.!* Empirical evidence shows that 
company owners will often have some types of insurance cover, but it may be quite 
limited in scope: very wide cover is likely to be too expensive for such firms.!85 
The micro-firms which give greatest cause for concern in moral hazard terms are 
those that are undercapitalised. The owners of such firms will have little incentive 
to protect their investment in the firm through insurance, since such firms will have 
few assets.!8° They may have insurance in relation to their personal liability as 
directors,!87 but since the circumstances in which they will be held personally 
liable as having breached their duty as directors, or having assumed personal 
liability, will be rare, this insurance may offer little solace to creditors of the firm. 

If pressure to capitalise and insure were to come from creditors, as Ribstein 
argues, this would be from banks or other major creditors: trade creditors and 
employees are unlikely to have the resources, expertise or bargaining power to 
exert such pressure. But these large and sophisticated creditors, being mainly 
concerned about their own risk and not that of other creditors, may be more 
inclined to take personal guarantees or security over existing assets of the firm. 188 
Such measures will reduce rather than increase the capital available for other 
creditors. 





183 Ribstein (1992), n 37 above, 439. 
184 Hillman, n 39 above, 479 notes that USA litigation suggests that ‘owners can and do isolate 
themselves from the tort liabilities of their employees and firms’. On the UK, see n 158 above. 


186 Hillman, n 39 above, 482. 

187 Finch, n 144 above. 

188 Empirical evidence suggests a high degree of dependence on collateral (a capital gearing approach) 
rather than an income gearing or prospects based approach in UK bank lending to small businesses 
see, for example, M. Binks and C. Ennew, ‘The Relationship Between UK Banks and their Small 
Business Customers’ (1997) 9 Small Business Economics 167. 
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A farther argument of Ribstein’s in favour of limited liability in the LLC context 
is that unlimited liability firm owners can seek methods of limiting their liability, 
such as transferring funds to other family members. Thus, risk shifting to creditors 
is not unique to those using limited liability regimes. Such risk shifting is possible, 
of course, if the business owner is sufficiently far-sighted, though it will be subject 
to legislative restrictions.!8° The author’s empirical evidence suggests, though, that 
unlimited liability owners of small trading firms in the UK view themselves at 
having more at stake than their limited liability counterparts,!™ and this perception 
will give them a greater incentive to take care and to insure. A high proportion of 
small partnerships will consist of arrangements between spouses, which suggests 
that it will not be practical to transfer property as a means of protection in many 
cases. Concern about the matrimonial home is often what persuades such owners to 
incorporate their business in order, as they see it, to protect this asset.!9! They 
would be most unlikely to want to transfer their home to third parties, even if they 
were sophisticated enough to be aware of this possibility. If a limited liability 
regime was not so readily accessible, this concern about the matrimonial home 
could be reflected in aversion to risky ventures for which insurance could not be 
obtained and thus protect society from projects that are suboptimally risky and 
from undue risk-shifting.1%2 


Positive benefit or controllable inevitability? 

To the extent that the creation and development of LLCs has attracted firms which 
otherwise would have organised as general partnerships, it will have expanded the 
opportunities for business owners to externalise the risks of the business.!% To 
support this as a positive development on the grounds of efficiency involves an 
uneasy application to small, closely held firms of reasoning which is more suited to 
larger, and in particular public, firms. Positive support for limited liability for non- 
quoted firms, and particularly micro-firms, on efficiency grounds assumes that 
those firms will grow and that the owners will wish to diversify their shareholdings 
and transfer shares as well as separating ownership and control. In other words, it 
assumes that micro-firms will cease to be micro-firms. Proponents of limited 
liability in these firms must also consider that risk shifting on to, or sharing with, 
creditors is an effective way of increasing general wealth by ensuring that capital is 
available for ventures within those micro-firms. This view relies upon the ability of 


189 For example, in the UK, certain transactions are vulnerable to challenge by lquidators and 
administrators under Insolvency Act 1986 ss 238, 239, 244 and 245: Farrar and Hannigan, n 105 
above, 728-735. 

190 See Freedman and Godwim (1994), n 1 above, 259 70.5 per cent of unincorporated respondents stated 
that owner’s capital was an important source of finance at start up and 15.8 per cent that long-term 
loans were important. Of incorporated firms, 21.6 per cent stated that share capital was an important 
source of finance on incorporation, 19.2 per cent stated that long term loans were important and 10.4 
per cent that debentures were important (these were overlapping groups). There was little difference 
in the importance of bank borrowing between the incorporated and finns. 

191 In fact they will aften lose that protection through personal guarantees, Freedman and Godwin (1994), 
n 1 above. 

192 It might also dry up funds for business enterprise. If the aim is to protect the home it might be best to 
do this through bomesteading legislation to provide specific protection up to a limit rather than 
through general limited Hability: this is discussed further in J. Freedman and M. Godwin, ‘Legal 
Form, Tax and the Micro-Business’ in K. Caley et al (eds), Small Enterprise Development (London: 
Paul Chapman Publishing Ltd, 1992) 127. See also DTI Press Release, n 38 above for some tentative 
suggestions for a provision in the UK to protect a limited amount of a bankrupt’s assets to cover the 
deposit for a new home This is currently being considered as part of an ongoing review of barriers to 
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the creditors to monitor to ensure that these ventures are socially worthwhile. It 
assumes that there is little or no excessive moral hazard, since some of the risk is 
borne by the shareholders in one of the ways described above, or at least no more 
of the risk is shifted than would be under an unlimited liability regime. Such an 
approach seems to take insufficient account of the fate of the creditor not in a 
position to monitor and of employees and involuntary creditors. Such creditors 
may well include other small businesses, so the availability of limited liability to 
small businesses is not necessarily helpful to the small business sector as a whole. 
This approach overestimates the extent to which the micro-business owner with 
little capital invested in the firm, who is unlikely to be held personally liable for the 
acts of the firm, will have an incentive to insure for risks. It also overestimates the 
extent to which creditors will take actions to protect those dealing with the firm 
other than themselves. 

Like Ribstein, Macey!™ believes that the arguments in favour of the social 
benefits of limited liability are stronger than the arguments against it, even for 
closely held companies. He is, however, less certain of this view than Ribstein and 
explicitly acknowledges that the interests of potential tort victims were not taken 
into account at all in the process of developing the LLC. His response to this is that 
the necessary balance should be achieved by ‘common law judicial craftsmanship’; 
that is, by lifting the corporate veil. The problems with this ‘solution’ have been 
discussed above. It is both uncertain and cumbersome, and operates only in 
extreme cases. It remains to be seen how far the courts will be prepared to apply it 
in the case of LLCs.!% 

If the efficiency arguments for complete freedom of access to limited liability 
are unconvincing, it does not follow that access should, or can, be restricted. 
Pragmatism may be necessary. As discussed above, the difficulties of 
differentiating satisfactorily between firms for which a limited liability regime is 
desirable and those for which it is not, may prevent the development of a realistic 
scheme for achieving a sensible division. Macey states that ‘once it is 
acknowledged that limited liability is necessary for the pooling of capital, then it 
is impossible to refrain from extending the benefits of limited liability to smaller 
firms such as [LLCs] without creating serious economic distortions’.!™ This logic 
seems to miss a step. If limited liability is not efficient for small firms per se and 
can cause both inefficiencies and injustice when applied to them, as argued above, 
then ideally it will be curbed. Even if we accept the proposition that it is not 
practical to restrict access to limited liability, this is not an argument for extending 
it and actually facilitating and encouraging use of a limited liability legal form by 
small firms. 


Other explanations for the LLC’s popularity 


Ribstein has been correct in predicting the spread of the LLC.!9 This outcome 
could be seen as supporting the limited liability efficiency hypothesis on the basis 
that interstate competition is a ‘race to the top’ which has produced an efficient 


194 wid. 

195 Cen eee eee ee ee 
The ULLCA 1995 6303 provides that failure to observe the usual corporate formalities is not a ground 
for umposing personal lability. Thompson at n 30 above concludes that liability protection in LLCs 
will not be markedly different than that under the corporate form, but some uncertainty remains. 

196 Macey, n 39 above, 449. 

197 Ribstein (1992), n 37 above and Ribstein (1995), n 26 above 
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legal form through competition.1% Bratton and McCahery,!® however, argue that 
the spread of the LLC is not the result of a ‘classic race to the top story in which 
fifty states compete to supply cost-saving business forms’, although neither does it 
amount to a ‘race to the bottom’. Instead the story is based on locally based supply 
and demand and interest group causation and, as such, provides no basis for an 
efficiency or inefficiency pronouncement in favour of the LLC. It seems to be 
agreed that the LLC is the result of pressure group activity. This has produced a 
legal form demanded by some business owners and their professional advisers, 
initially primarily for tax reasons, but has not taken into account the needs of the 
losers from this change: involuntary creditors and others not capable of forming a 
powerful lobby group.™ Ribstein agrees that Bar groups supported LLCs in order 
to retain business in their states.2°! He believes that the rapid evolution of the LLC 
supports the hypothesis that it is efficient, but is forced to give weight to other 
factors also. The spread of the LLC in the USA is not itself proof of its 
efficiency.” It has occurred for reasons specific to the USA and is not necessarily 
a good model for export. 


Alternative tests of limited liability 


Incorporation with limited liability achieves a degree of risk-shifting which cannot 
be so easily attained in an unlimited liability regime. To the extent that it makes the 
risk-shifting more automatic and cost free for the business owner, it increases the 
chances that risk will be shifted to the creditors. How far this is acceptable is partly 
a question about efficiency, as discussed above, but also partly a question of public 
policy. What signals should the law be sending out about risk-taking and personal 
responsibility? Does sensible encouragement of entrepreneurship demand the 
subordination of personal responsibility? 

We have seen that the efficiency arguments for limited liability for the smallest 
firms are questionable. Even if we were to accept, contrary to this view, that the 
current regime was efficient overall because of the support it gives to enterprise, 
we would need to go further. Is society prepared to sacrifice small creditors? 
Should losers actually be compensated and how? What costs should society be 
prepared to bear to devise a system that secures the advantages of limited liability 
and avoids the disadvantages, perhaps by setting up barriers to access to limited 
liability for certain firms? Leaving these issues to the market arguably has an 
‘unjust’ distributive effect within the business community and outside it, due to 
inequalities of information and resources. So, for example, contractual waiver of 
limited liability may achieve an efficient result for the large creditor, but encourage 
the business owner to lay off still more of his risk on to those less able to insist on 





198 Roberta Romano, ‘Law as a Product: Some Pieces of the Incorporation Puzzle’ (1985) 1 Journal of 
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203 And see Deakin and Hughes, n 7 above, citing Roe, n 45 above and arguing that ‘there is no automatic 
process of adjustment between the legal system and the external economic environment through 
which inefficient rules are ‘weeded out’. 


© The Modem Law Reviow Limited 2000 351 


The Modern Law Review [VoL 63 


such a contractual waiver. The ability to do this under the current system signals to 
the business owner that such actions are reasonable. Only once he gets into 
difficulty may he find that he has to pay up on personal guarantees to the larger 
creditors, so that he may not have preserved his personal assets. He may also be 
made personally liable to general creditors under insolvency legislation, but the 
signals this offers in terms of guiding business behaviour may come too late to be 
of strong direct value. They are certainly less direct than would be, for example, 
requiring a capital contribution from business owners. As Hall argues, 
The law, in allowing limited liability, not only has the real effect of reallocating risks by 
reducing shareholder liability... but it encourages individuals and society as a whole to think 
this sort of risk shifting is desirable. It stimulates a mentality that legitimises individuals 
artificially distancing themselves from the real life effects of their involvement in activities 
and, in the process, ıt decreases society’s perception of personal responsibility.204 
The response to this from an economic analysis perspective is that the social 
benefits of encouraging risk-taking outweigh the costs of risk-shifting. This still 
leaves the question of deciding how to achieve optimal levels of risk taking. If we 
begin from a principle of personal responsibility, whilst this might not override 
efficiency in all cases, it does alter the burden of proof. From this perspective we 
might argue that the onus is on those who argue in favour of risk-shifting to show 
that its advantages apply in the case of small, closely held corporations, not on 
those who doubt its advantages to show why it should not apply to these firms. On 
this view, efficiency would not be ignored, but weighed in the balance with the 
values to be fostered in the business community, such as the concept of personal 
responsibility.* The practical difficulties in the way of excluding small firms 
from limited liability regimes would remain. The arguments in favour of 
encouraging such access and making it simpler, however, would be seen to be 
weak, and would be countered by the need to underline business owner’s 
responsibilities from the outset in order to protect them and others in the long term. 
The company law reform process in the UK is very different from that in the USA. 
Theoretically there is an opportunity for all groups to comment on proposals, but, 
as in the USA, those groups most in need of protection are the least able to lobby 
and respond to consultative documents, so their needs must not be forgotten by the 
policy makers.?% 


Conclusion 


It has been shown that the arguments for the efficiency of limited liability are 
widely, although not universally, accepted for public corporations in respect of 
contractual creditors (though in the case of tort creditors there is some 
disagreement). For small, owner-managed or micro-firms, the efficiency 
arguments are much less clear. Returning to the economics based questions posed 
in the first part of this article, first, within very small firms limited liability does not 
seem to allocate risk to those most capable of bearing it, but rather favours 
sophisticated contractual creditors over smaller and involuntary ones. In the long 
run this must weaken the small business sector as well as others, since other small 
businesses frequently lose when one of their number fails. 


204 Hall, n 16 above, 168. 
205 For a similar argument see Vestal, n 52 above, 523. 
206 J. Freedman, ‘Reforming Company Law’ in Patfield, n 72 above, 217-219. 
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Secondly, limited liability for micro-firms does not necessarily achieve optimal 
levels of risk-taking. In some cases, easy availability of this regime provides an 
incentive for small firm owners to try to undertake unduly risky ventures in the 
belief that they are protected and can shift the risk to others at no or little cost to 
themselves. In fact they may subsequently discover that this has not been entirely 
possible and that they will have some measure of personal liability, but 
nevertheless others may lose where they have been successful in shifting the risk. 
The signals sent out by the law are confused and it does not obviously achieve 
optimal levels of risk-taking. 

Finally, the role of limited liability in reducing transaction and monitoring costs 
is much reduced in micro-firms. In some respects, the apparent existence of limited 
liability adds a layer of costs, such as disclosure costs. There is then pressure to 
reduce these regulatory burdens’ for firms where limited liability does not 
accompany separation of ownership and control. To provide special, lightly 
regulated, vehicles in such cases, however, encourages those for whom limited 
liability is not efficient for the first two reasons to enter into such a regime. 

So, the application of the economic efficiency arguments devised for public 
companies to micro-firms is not convincing. It is justified only as the micro- 
company begins to grow and acquire some of the characteristics of the public 
company. It is, however, very difficult to find methods of differentiating between 
those firms where limited liability might be efficient and those where it will not: 
firms that might grow and those that will not. It is argued in the literature, 
therefore, that it is impossible to refrain from extending the benefits of limited 
liability to smaller firms on grounds of practicality and avoidance of economic 
distortion. 

It might seem to follow that if micro-firms cannot be excluded from limited 
liability regimes, it should be made easier and more efficient for them to use them, 
on grounds of consistency and competition. This does not follow logically. The 
fact that it is hard to restrict access to limited liability does not mean that it should 
be encouraged if that will result in yet more inefficiency. In addition, as argued 
above, other questions of social policy, such as the signals given by the law on 
personal responsibility, must be considered. Limited liability for small firms is 
often argued to be essential for the encouragement of entrepreneurship but the level 
of risk-taking which is to be encouraged, and at whose expense, must come into 
this equation to avoid an ‘unjust’ distributive effect due to inequalities of 
information and resources. 

There are real difficulties encountered in, and objections to, making access to 
limited liability more difficult for micro-firms. These problems should not prevent 
the use of signalling devices, such as a minimum capital requirement set at a low 
but not insignificant level, combined with information about the implications of 
limited liability. These devices would not set up barriers to genuine enterprise, but 
would prevent some incorporation with limited liability that had not been properly 
considered. A minimum capital would not stop rogues from attempting to abuse 
limited liability. Other measures would still be needed for that. A significant 
minimum capital requirement might, however, encourage business owners to take 
proper advice on set up. Obtaining such advice would have its own cost but could 
also have many beneficial effects, including awareness of statutory measures that 
might result in personal liability. Ideally, these developments should be combined 
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with a more principled and cogently expressed approach from the courts, 
recognising the dangers as well as the advantages of limited liability. Taken 
together, this group of measures could result in much stronger signals being given 
to business owners about the balance between risk-taking and personal 
responsibility. 

Creating a specialist limited liability form for small firms, or a less regulated 
version of incorporation, might encourage inappropriate use of the limited liability 
regime that could otherwise have been avoided. If such a regime is to be provided, 
therefore, it is most important to be aware of the disadvantages of limited liability 
in micro-firms so that an attempt can be made to counter them by protecting or 
compensating those who must bear the resulting costs. If anything, LLCs and 
similar specialist limited liability regimes for micro-firms need to be more, not 
less, heavily regulated in relation to third parties than larger corporations since the 
potential to exploit moral hazard is greater. The fact that the overall sums involved 
are smaller may not prevent losses to small creditors that are of a significant level 
for them. If the business owners object to these regulatory protections, they should 
be encouraged to adopt unlimited liability legal forms. Appropriate unlimited 
liability regimes need to be available, therefore, and prospective business owners 
need access to good information about the choices available to them.” 

Limited liability is not universally beneficial, either for business owners, or 
those who deal with them. The current enthusiasm for limited liability both in the 
UK and in the USA and amongst lawyers as well as politicians needs to be 
considered carefully both in terms of economic efficiency and from other 
perspectives. In the USA the LLC has emerged as a product of a combination of 
factors rather than being the result of a clearly articulated consensus of all grou 
concerned that limited liability should be extended and made more accessible.*!® 
The UK should not be persuaded that it needs to make opting for limited liability 
even easier and more attractive than it already is for small firms merely because of 
developments emerging in other jurisdictions. Limited liability has its limits. 





209 The Law Commission recommended to the DTI, in 1994, that education and reform of general 
partnership law was the way forward: DTI, Company Law Review: The Law Applicable to Private 
Companies, n 5 above. See also Freedman (1994), n 5 above, 583-584. A Law Commission report on 

ip law is now awaited. 

210 Vestal, n 72 above. 
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Share Capital and Creditor Protection: Efficient Rules 
for a Modern Company Law 


John Armour* 


This article examines the case for rules of company law which regulate the raising 
and maintenance of share capital by companies. The enquiry has practical 
relevance because the content of company law is currently under review, and the 
rules relating to share capital have been singled out for particular attention. The 
existing rules, which apply generally, are commonly rationalised as a means of 
protecting corporate creditors. The analysis considers whether such rules can be 
understood as responses to failures in the markets for corporate credit. It suggests 
that whilst the current rules are unlikely, on the whole, to be justified in terms of 
efficiency, a case may be made for a framework within which companies may ‘opt 
in’ to customised restrictions on dealings in their share capital. 


Introduction 


A number of provisions of the Companies Act 1985 regulate dealings with 
corporate share a These are commonly thought to be unduly complex,” and 
to lack coherence.? Some have questioned whether their existence is justified.4 The 
provisions have been identified as a ‘key issue’ for reform under the ongoing 
Company Law Review.’ This article seeks to elucidate the function of these rules, 
and to investigate their role — if any — in a ‘modern company law’. 

A common rationalisation of the share capital provisions is that they protect 
corporate creditors from the abuse of limited liability by shareholders. The idea 
that creditors need such protection is of course used to explain a wide range of 
company and insolvency law doctrines. Yet a principle of ‘creditor protection’ per 
se tells us little about the extent to which such rules are required. By itself, it fails 
to have regard to the consequences for other stakeholder groups, or the economy 
more generally. 





* School of Law, Umversity of Nottingham and ESRC Centre for Business Research, University of 


Cambridge. 

I thank Brian Cheffins, Simon Deakin, Elís Ferran, Dan Prentice, Chris Riley, Adrian Walters and two 
anonymous referees for helpful comments and suggestions on earlier versions. I am also grateful for 
comments received following presentations to the SPTL’s Company Law Section at the annual conference 
in Leeds, September 1999, and to a University of Cambridge Centre for Corporate and Commercial Law 
Seminar in November 1999. The usual disclaimers apply. 


1 Companies Act 1985, Parts IV, V and VII. 

2 eg LS. Sealy, Company Law and Commercial Reality (London: Sweet & Maxwell, 1984) 8-16; J.H. 
Farrar end B M. Hannigan, Farrar’s Company Law, 4th ed (London: Butterworths, 1998) 180. 

3 eg Re Scandinavian Bank Group pic [1988] Ch 87, 101 per Harman J. 
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Economic analysis offers a way of making questions involving difficult trade- 
offs, such as the extent to which creditors should be protected, more tractable. This 
mode of reasoning has become increasingly prominent in UK company law 
debates, informing a number of academic contributions,’ and even featuring in a 
recent Consultation Paper by the Law Commissions.® Furthermore, the Company 
Law Review Steering Group (CLRSG)’s Strategic Framework document expresses 
a commitment to ‘competitiveness’ and ‘efficiency’, and promises reforms that 
will ‘maximise wealth and welfare as a whole’? In the wake of these 
developments, the present enquiry asks what light economic analysis can shed 
on the following question: to what extent should the law relating to share capital 
seek to protect creditors? 

The content is structured as follows. The opening section develops an evaluative 
framework, building on the ‘goals’ set out in the Strategic Framework. This is 
applied in the next three sections, which investigate respectively: (i) how laws 
which ‘protect’ creditors might — in theory — enhance efficiency; (ii) how the law 
relating to share capital can be seen as a means of protecting creditors; and (iii) 
whether the current law is in fact likely to enhance efficiency. It then concludes 
with some general observations about the CLRSG’s preliminary suggestions for 
reform. At the outset, it should be emphasised that the continuing evolution of the 
Company Law Review, along with a relatively limited academic literature on share 
capital,!° imply that this contribution is only preliminary. 


The goals of a modern company law 


The starting-point for the analysis is taken from the three ‘guiding principles’ for 
the reform of company law, set out in the Strategic Framework document.!! The 
first is entitled ‘facilitation of transactions’, and intones that a key role for law in 
the corporate arena is the support and enhancement of market-led contractual 
solutions. The Review adopts a ‘presumption against prescription’, suggesting that 
the merit of regulation must henceforth be demonstrated in terms of its ‘costs and 
benefits’.!2 The second guiding principle is entitled ‘accessibility: ease of use and 
identification of the law’.!3 Its aim is that the law should entail ‘minimum 
complexity and maximum accessibility.’ The third principle suggests that the 
allocation of responsibility for enforcement of a particular rule be chosen with 
sensitivity. !4 

These guiding principles are presumably intended to provide a basic 
methodology for the assessment of current company law and the development of 





7 For an overview, see B.R. Cheffins, ‘Using Theory to Study Law: A Company Law Perspective’, 
(1999) 58 CLJ 197, and sources cated therein. 

8 The Law Commissions, Company Directors: Regulating Conflicts of Interests and Formulating a 
Statement of Duties, LCCP 153, SLCDP 105 (London: TSO, 1998) Part IL See also The Law 
Commissions, Company Directors: Regulating Conflicts of Interests and Formulating a Statement of 
Duties, Law Com 261, Scot Law Com 173 (London: TSO, 1999) 13-31. 

9 n 5 above, 8-9. 

10 Outstanding exceptions include E. Ferran, Company Law and Corporate Finance (Oxford: OUP, 
1999) 279-454, and in the US context, Manning, n 4 above. From an economic perspective, see G.P. 
Miller, ‘Das Kapital: Solvency Regulation of the American Business Enterprise’, Umversity of 
Chicago Working Paper in Law & Economics (2d) No 32, April 1995; Cheffins, n 4 above, 521-537. 

11 n 5 above, 15-17. 

12 ibid 16. 

13 ibid. 

14 isd 17. The third principle is accorded considerably leas detailed treatment than the first two. 
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reforms. The first principle seems to be the most fundamental. It is concerned with 
the justification of the very existence of legal rules, whilst the second and third are 
concerned with their form. The Strategic Framework document contemplates that 
the ‘presumption against prescription’ may be rebutted by showing that: 

[M]arkets and informal pressures combined with transparency cannot be expected to work; 


this may happen because the participants lack the market power, skill or resources to 
contract effectively.!5 


It would seem that an analysis of the (dys)functioning of markets is called for, and 
the ways in which state intervention through the corporate law system might 
enhance them. A rebuttal of the presumption necessitates a dual finding: that 
market transactions in some way be inadequate, and that legal rules can reduce 
their failings. If and only if such analysis demonstrates a role for law, then the 
second and third guiding principles come into play: the presentation of legal rules 
should be as simple as is possible to achieve their stated objective, and 
responsibility for their enforcement should be allocated accordingly. 

The first guiding principle begs a further question: on what basis is the ‘adequacy’ 
of a market to be measured? A standard technique employed by economists is to 
compare the system under consideration with an environment of ‘perfect 
competition’. In the context of corporate creditors, we might begin by imagining a 
world of perfect capital markets, in which inter alia all parties have perfect 
information and financial contracting is costless.!© Under these conditions, creditors 
need no legal protection, because their contracts will provide them with interest rate 
returns perfectly correlated to the risks that they bear. Moreover, shareholders could 
never benefit at creditors’ expense by undercapitalising a company. 

A world of perfect capital markets is of course not the real world.!? Yet as a 
thought-experiment it is a means of identifying the weaknesses of real markets for 
corporate credit. Such weaknesses may lead to wealth being transferred from 
creditors to shareholders. This in turn may justify legal rules which ‘protect’ 
creditors. The justification may be noninstrumental, for example if such 
expropriation is thought to violate norms of fairness. Alternatively, it might be 
instrumental, grounded on a claim that these wealth transfers mean that markets 
fail — as perfect markets would not — to allocate resources to those who value them 
most highly: in other words, that they are (allocatively) inefficient.!® For example, 
the possibility of expropriation may deter creditors from investing in sound 
business projects, and distort firms’ selection of projects away from those which 
create wealth in favour of those which merely transfer wealth. Legal rules which 
restrict such transfers may thereby be justifiable on the basis that they enhance 
efficiency. In light of the Strategic Framework’s emphasis on ‘efficiency’, the 
current analysis focuses on this latter justification. 

A critic might assert that simply to diagnose that markets do not meet a 
hypothetical standard of perfection is insufficient to justify prescribing legal 


15 ibid. 

16 F. ModigHami and M. Miller, “The Cost of Capital, Corporation Finance and the Theory of 
Investment’ (1958) 48 American Economic Review 261. See A. Bamea et al, Agency Problems and 
Financial Contracting (Englewood Cliffs, NJ: Prentice-Hall, 1985) 6-24; WL. M 
Corporate Finance Theory (Reading, MA: Addison-Wesley, 1997) 316-323; R.A. Brealey and S.C. 
Myers, Principles of Corporate Finance (New York, NY: McGraw-Hill, 6th ed, 2000) 473-484. 

17 A leading corporate finance textbook warns students that they may find the perfect capital market 

ons ‘almost laughably unrealistic’ when they first encounter them (Megginson, ibid 316). 

18 On the different meanings of ‘efficiency’, see S. Deakin and A. Hughes, ‘Economic Efficiency and 

the Proceduralisation of Company Law’ (1999) 3 CALR 169, 173-175. 
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intervention as the remedy. Such a critic would demand that it be demonstrated that 
a real market, with the addition of the proposed rule, would be superior to such a 
market left to its own devices.!9 The CLRSG’s reference to the ‘costs and benefits’ 
of legal rules may be read as being attuned to such a critic, and implying that a 
comparison of aggregate social wealth must be drawn between ‘a world with legal 
tule x’ and ‘a world without it’. 

No claim is made here that efficiency should be the sole or even the major goal 
of company law,?! or indeed that the CLRSG necessarily subscribe to either of 
these views. As the Company Law Review progresses, some fundamental 
questions about the extent to which company law should seek to further 
poninstrumental goals must be answered.” Yet unless — contrary to the way in 
which the Strategic Framework is written — the answers suggest that efficiency has 
no normative role to play, it is still important to analyse company law in terms of 
its ability to achieve that goal. 


How might law assist in facilitating transactions with corporate 
creditors? 


The first step in the analysis considers factors which detract from the perfection of 
real markets for corporate credit, and asks — at a fairly high level of abstraction — 
whether rules of company law which ‘protect’ creditors might be able to ameliorate 
them. 


Market power 


Where one party has market power, the other has limited freedom in contracting. 
This is likely to give rise to inefficiencies in the terms of trade — for example, a 
monopolist will tend to under-produce. Some creditors may enjoy a degree of 
market power — for example, banks are commonly alleged to be in such a position 
vis-a-vis small firms. However, in other cases, a firm enjoys market power as 
against some of its creditors, as with trade suppliers who rely on a firm for a large 
proportion of their business. And in many cases, there will be no market power 
either way. Hence it seems unlikely that general rules of company law — as 
opposed to competition law, for example — would be an appropriate means of 
regulating market power. 








19 See eg GJ. Stigler, The Citizen and the State. Essays on Regulation (Chicago: University of Chicago 
Press, 1975) 103-113; see also AL Ogus, Regulation: Legal Form and Economic Theory (Oxford: 
Clarendon Press, 1994) 30. Sugler’s argument goes further, demanding that it also be shown that the 
rules to be compared are those which a real political process 1s capable of implementing (ibid 114— 
141). The problems raised by ‘public choice’ theory are, however, beyond the scope of the current 
analysis, and the assumption 1s made throughout that it is possible to craft legislation in the public 
interest 


20 ie a version of the ‘Kaldor-Hicks’ efficiency criterion. See J. Coleman, ‘Efficiency, Utility, and 
Wealth Maximization’ (1980) 8 Hofstra LR 509, 512-520. 

21 See S. Deakin and A. Hughes, ‘Economics and Company Law Reform: A Fruitful Partnership?’ 
(1999) 20 Co Law 212. 

22 See eg The Strategic Framework, n 5 above, 49-51. 

23 ibid 15. 
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Precontractual information asymmetries 


One pervasive imperfection of real credit markets is thought to be the asymmetric 
distribution of information. This can give a party with superior information an 
opportunity to redistribute wealth from a less-informed party to themselves. Unless 
it is costless to acquire information about borrowers, there will be a class of 
creditors who remain ‘rationally ignorant’ of relevant information. Such creditors 
will under-price some loans, but we would expect the costs of this to be passed on 
to other borrowers through pricing according to average borrower risk. However, 
this may make the rate seem unattractively high to borrowers with good financial 
prospects.*4 An ‘adverse selection’ effect will be generated if the result is that these 
borrowers decide not to enter the market for loans. The only borrowers who remain 
will be those with poor financial prospects. 

These problems may be mitigated by market-based mechanisms, such as 
‘signalling’. A signal is something which a high-quality party can do cheaply, but 
is costly for a low-quality party.” Hence signalling behaviour can convey positive 
information to uninformed parties. Borrowers with good financial prospects have 
an incentive to signal this where the costs of signalling are less than the difference 
in price which they can secure as a result. 

Legal rules may also have a role to play: the law relating to fraud and 
misrepresentation is one instance. An example relevant to the market for corporate 
loans is the mandatory disclosure of financial information, coupled with scrutiny 
by an independent third party. This will tend to lower the cost of acquiring 
information about potential borrowers, thus reducing the size of the category of 
‘rationally ignorant’ creditors. Whether or not rules mandating disclosure are 
efficient is a different question, however. For this to be the case, it must be shown 
that the social savings in information costs are greater than the total costs of 
compliance with the provisions.”/ 


Incomplete contracts and postcontractual opportunism 


Economists use the notion of a ‘complete’ contract to denote one which describes 
every possible contingency relevant to the performance of the contract, and 
specifies w har parties must do under each circumstance so as to maximise their 
joint returns. Real contracts are incomplete because specification of 
contingencies is costly — not only the costs of writing a term, but also those of 
quantifying the probability of the contingency’s occurrence and of determining 
appropriate actions. Beyond a certain point the costs of specification outweigh the 
expected benefits. Similarly, where one party is better informed about the 





24 G. Akerlof, ‘The Market for Lemons: Quality Uncertainty and the Market Mechamsm’ (1970) 89 
Quarterly Journal of Economics 488; See generally C. Wilson, ‘Adverse Selection’ in J Eatwell et al 
(eds), Allocation, Information, and Markets (London: Macmillan, 1987) 31-34 

25 See A. Schwartz, ‘Security Interests and Bankruptcy Priorities: A Review of Current Theories’ (1981) 
10 J Leg Stud 1, 14-15; G.G. Triantis, ‘Secured Debt Under Conditions of Imperfect Information’ 
(1992) 21 J Leg Stud 225, 250 See generally A-M. Spence, Market Signalling: Information Transfer 
in Hiring and Related Screening Processes (Cambndge, MA: Harvard University Press, 1974). 

26 Cheffins, n 4 above, 512-521. 

27 ibid (taking a sceptical view of the likely efficiency of disclosure rules). See also D.G. Baird et al, 
Game Theory and the Law (Cambridge, MA. Harvard University Press, 1994) 79-109. 

28 O Hart, Firms, Contracts, and Financial Structure (Oxford: Clarendon Press, 1995) 21-24; L. 
Kaplow and S. Shavell, ‘Economic Analysis of Law’ NBER Working Paper 6960 (February 1999) 
27-28. 
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circumstances relevant to his performance, and it is costly for the other party to 
observe what has happened or been done, or to verify this information to a third 
party such as a court, it may not be worth parties’ while to include terms which 
depend on that information. Contractual incompleteness and postcontractual 
information asymmetries can be exploited opportunistically by one party taking 
actions which favour him and impose a cost on the other party. 

In the context of corporate credit markets, the managers of debtor firms are 
likely to know more than creditors and courts about the circumstances relevant to 
their business. There are also a number of activities in which such managers may 
engage which will enhance the interests of shareholders at the expense of 
creditors.® A classic example is so-called ‘asset substitution’, although similar 
wealth transfers may be effected in several other ways.?! If creditors are able to 
price loans accurately on the basis of the riskiness of a borrower’s business 
projects, then shareholders may benefit at creditors’ expense by subsequently 
switching to higher-risk projects with the possibility of higher returns. This 
increases what shareholders can expect to gain if the project succeeds, but — 
because of limited liability — does not affect what they stand to lose if it fails. 
Conversely, its only effect on creditors’ interests is to increase their losses if the 
project fails. 

This analysis assumes that corporate managers act in the interests of 
shareholders. This is obviously true for owner-managed businesses. In public 
firms, managers’ private interests are likely to diverge from those of shareholders, 
with the latter in the first instance bearing the costs generated by managerial self- 
serving behaviour. Paradoxically, however, the better the incentive mechanisms — 
executive option schemes, threats of hostile takeovers, and the like — for resolving 
this ‘problem’ and ensuring that managers act in shareholders’ interests, the 
stronger will be the managers’ incentives to transfer wealth to shareholders from 
creditors.32 

These sorts of activity may result in net social losses, even if we assume that 
both creditors and shareholders are able to diversify or insure so as to be risk- 
neutral. First, debtors’ investment decisions may be skewed: they may choose 
projects on the basis of their potential for transferring wealth from creditors, rather 
than their potential to generate new wealth. Second, the supply of credit may 
become restricted. As the creditors’ perceived risks increase, the necessary risk 
premium required to compensate them in advance rises sharply. Lenders would 
start to ration credit beyond a certain level of risk,? with less aggregate credit 
being offered in the market for corporate loans. If companies have restricted access 
to equity finance, then this would lead to a social cost: good business projects 
would go unfunded. 


29 A. Schwartz, ‘Relational Contracts in the Courts: An Analyms of Incomplete Contracts and Judicial 
Strategies’ (1992) 21 J Leg Stud 271; A. Schwartz, ‘Incomplete Contracts’ in P. Newman (ed) The 
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and J.B. Warner, ‘On Financial Contracting: An Analysis of Bond Covenants’ (1979) 7 Journal of 
Fmancial Economics 117; Barnea et al, n 16 above, 33-38. 

31 eg text to notes 89-91 and n 102, below. 

32 eg ‘Share and Share Unalike’ The Economust, 7 August 1999. 

33 One reason is that under the Insolvency Act 1986 s 244, ‘extortionate’ credit transactions are 
unenforceable in the bocrower’s insolvency 
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It is therefore rational for parties to spend money writing contractual 
prohibitions on wealth-reducing activities, coupled with monitoring by the creditor 
to observe the borrower’s actions.*4 As well as the all-important terms relating to 
duration and repayment, lenders in fact frequently contract for ‘loan covenants’ 
which impose restraints on the borrower’s investment and financing policies. 
Economists suggest that these can be explained as the parties’ best efforts to reduce 
the costs of lender-borrower conflicts of interest,3 sometimes referred to as 
‘financial agency costs’. This is supported by studies which show that both the 
prevalence and restrictiveness of loan covenants increase with the debtor’s ratio of 
debt to equity (‘gearing’), a factor which would intensify shareholders’ incentives 
to expropriate creditors.37 

The ability of parties to neutralise financial agency costs by contract will depend 
in part on information costs — how easy it is for the creditor to observe the debtor’s 
actions and to verify instances of opportunism to the court — and in part on the cost 
of contractual specification. Given these difficulties, there is a risk not only that 
prohibitions will be under-inclusive, but also that they may turn out to be over- 
inclusive, in which case they will need to be renegotiated. These limitations are 
exacerbated by ‘free-riding’ amongst creditors. Because creditors contract in 
‘parallel’, the debtor’s freedom of action is determined by the most restrictive 
covenant to which it is subject and which is enforced. The creditors can therefore 
free-ride on each others’ investments in contracting, monitoring and enforcement, 
with the result that they each invest less than would be collectively justified.*8 
Whilst small firms may be able to reduce this problem by concentrating a large part 
of their external finance with a single creditor such as a bank,” the frequent use of 
‘cross-default’ clauses — defining ‘default’ to include a breach of any other loan 
covenant — suggests that creditors of larger firms do indeed attempt to free-ride in 
this way.‘? 

In theory, statutory rules might assist parties in reducing their costs of 
contractual specification, by acting as ‘terms’ supplied into parties’ bargains. The 
state’s investment in term design could be spread over many parties, potentially 
capturing economies of scale and generating better-specified terms than parties 
could justify writing for stand-alone contracting. It might also help to overcome the 
creditors’ free-rider problem as it affects investment in specification costs. A 
corollary of this, emphasised in the law and economics literature, is that the state- 
supplied rules should generally be defaults — ie only applicable unless parties 
specify otherwise — rather than mandatory, so parties to whom they are not suited 


34 Jensen and Meckling, n 30 above, 334-343. 

35 eg Smith and Wammer, n 30 above. 

36 eg G.G. Triantis, ‘A Free-Cash-Flow Theory of Secured Debt and Creditor Priorities’ (1994) 80 Va 
LR 2155, 2158. 

37 On UK practices, see D.B. Citron, ‘Financial Ratio Covenants in UK Bank Loan Contracts and 
Accounting Policy Choice’ (1992) 22 Accounting & Business Research 322, 326; J.F.S. Day and PJ. 
Taylor, ‘Evidence on the Practice of UK Bankers in Contracting for Medium-term Debt’ [1995] JIBL 
394, 397. On US practices, see eg J.C. Duke and HLG. Hunt II, ‘An Empirical Examination of Debt 
Ee ed a eee re N (1990) 12 Journal of Accounting and 
Economics 45; E.G. Press and J.B Weantrop, ‘Accounting-Based Constraints in Public and Private 
Debt Agreements’ (1990) 12 Journal of Accounting and Economics 65. 
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40 J.F.S. Day and PJ. Taylor, ‘Loan Contracting by UK Corporate Borrowers’ [1996] JIBL 318, 323; 
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do not find themselves saddled with inferior terms.*! This idea was most famously 
applied to corporate law by Easterbrook and Fischel, who argue that its principal 
function is to supply ‘off the rack’ defaults terms to ‘corporate contracts’ .42 


Collective action problems and insolvency 


‘Collective action’ problems arise where the rational behaviour of individuals is 
inconsistent with their interests as a group. As such, they may justify legal rules 
which ‘protect’ creditors, not from the debtor, but from each other. Although 
creditors face some collective action problems — in the form of free-rider effects — 
whilst the debtor firm is solvent,*? they become particularly acute if the debtor 
becomes insolvent. The structure of individual enforcement procedures can put 
creditors of an insolvent firm into a ‘prisoner’s dilemma’ situation, where each has 
inefficient incentives to engage in a ‘race to collect’, thereby dismembering the 
debtor’s business even where this is not warranted.“ These costs justify some form 
of collective transformation of creditors’ enforcement rights on the debtor’s 
insolvency, so as to ameliorate their incentives. That said, there is considerable 
scope for variation in the way in which this is done.*5 

A related problem is so-called ‘hold up’ behaviour, which can be illustrated by 
reference to the renegotiation of loan covenants. It may be that renegotiation is in 
the interests of the creditors as a group, but because each creditor has a discrete 
contract with the firm, unanimous consent will be required. Some creditors may 
demand a payment, greater than their share of the collective benefits from 
renegotiation, simply as the price of their consent.*6 Such hold-ups may create 
significant obstacles to efficient renegotiation. This problem may justify the supply 
by the state of some form of collective renegotiation mechanism whereby a 
majority of creditors can bind a minority.“ 


‘Creditors’ who do not contract 


A rather different set of issues is raised by so-called ‘involuntary’ creditors. 
The basic problem is by now well known, having been frequently discussed in 
the literature related to limited liability. Consensual creditors are — in theory 
at least — able to decide whether or not to lend, and if so how much, and on 
what terms. Nonconsensual claimants, such as tort victims, the Environment 


41 eg I. Ayres and R Gertner, ‘Filling Gaps in Incomplete Contracts An Economic Theory of Default 
Rules’ (1989) 99 Yale LJ 87, 87-89. 

42 FH. Easterbrook and Daniel R Fischel, The Economic Structure of Corporate Law (Boston, MA: 
Harvard University Press, 1991) 14-15. 

43 Text to notes 38—40 above. 
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45 One technique is for the state to impose a collective liquidation procedure. However, the use of 
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what (R.C. Picker, ‘Security Interests, Misbehaviour, and Common Pools’ (1992) 59 U Chic LR 645). 

46 MJ. Roe, “The Voting Prohibiton in Bond Workouts’ (1987) 97 Yale LJ 232, 238. 

47 eg Companies Act 1985, ss 425-427; Insolvency Act 1986, Part I. 

48 eg P. Halpern et al, ‘An Economic Analyms of Limited Liability in Corporation Law’ (1980) 30 U 
Toronto LJ 117, 144-147, n 42 above, 49-55; H.B. Hansmann and R. Kraakman, “Towards Unlimited 
Shareholder Liability for Corporate Torts’ (1991) 100 Yale LJ 1879; D. Leebron, ‘Limited 
Tort Victims, and Creditors’ (1991) 91 Colum LR 1565; B. Pettet, ‘Limited Liabihty — A Ponciple for 
the 21st Century?’ (1995) 48 CLP 125, 152-157; Cheffins, n 4 above, 506; D. Goddard, ‘Corporate 
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Personality in the Twentieth Century (Oxford: Hart Publishing, 1998) 11, 32-40. 
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Agency and the Inland Revenue, are not. The idea is that since these parties 
are unable to adjust the terms on which credit is extended, shareholders may be 
able to profit at their expense by, for example, undercapitalising a firm or its 
subsidiaries. 

The implications for efficiency depend not on the involuntary nature of the 
obligation, but on the economic rationale behind imposing it on the firm. One such 
basis is the control of externalities. At its simplest, the idea of an ‘externality’ 
encompasses any welfare effect felt by one party as a result of another actor’s 
production or consumption decisions that is not mediated via the price system.*° 
Economic actors can be encouraged by the state to ‘internalise’ the social cost by 
awarding liability claims to those affected by their activities. However, the 
incentives are dulled where a firm’s assets are worth less than the expected value 
of an obligation which might be imposed upon it by tort or environmental law, and 
its managers will maximise shareholder value by reducing expenditure on 
precaution against causing harm.>! Limited liability readily facilitates such 
‘judgment proofing’: each hazardous activity can be carried on by a separate 
company, with limited assets, and the costs of any harm it generates thereby 
insulated from all other assets. It may be that general rules designed to prevent 
such ‘judgment proofing’ and thereby protect ‘involuntary’ creditors might 
enhance efficiency. 


How does the law relating to share capital protect creditors? 


We now turn to an examination of the rules which restrict dealings in corporate 
share capital. Whilst some of the provisions have at times been rationalised as 
protecting the interests of shareholders,>? or even the general public,’ the current 
analysis follows the CLRSG in focusing on their role as mechanisms of ‘creditor 
protection’. It should be emphasised that the operation of these rules does not 
depend on the debtor firm being insolvent, and that the protection they offer is in 
addition to a battery of other mechanisms that swing into operation at or near the 
latter’s insolvency.* 

In this section, we will examine the rules broken down into the following four 
categories: (i) raising capital; (ii) minimum capital requirements; (iii) capital 
maintenance; and (iv) financial assistance. As a preliminary matter, it is useful to 
observe that the statutory provisions as a whole form two tiers of regulation.* At a 
basic level are rules which are applicable to all companies, and which originate in 
nineteenth-century case law. Superimposed on these is a set of more restrictive 





49 eg J.-J. Laffont, ‘Externalities’ in Eatwell et al (eds), n 24 above, 112. 

50 Other techniques include direct regulation and taxation according to social cost. See R. Coase, “The 
Problem of Social Cost’ (1960) 3 JL & Econ 1, 1; Kaplow and Shavell, n 28 above, 21-24. 

51 Hansmann and Kraskman, n 48 above, 1882-1884. 

52 eg Preamble to the Second Council Directive of 13 December 1976 (77/91/EEC) [1977] OJ L26/1. 

53 eg The Purchase By a Company of its Own Shares — A Consultatrve Document, Cmnd 7944 (HMSO: 
London, 1980) paras 5, 16 (rules restricting share repurchases protect ‘market integrity’). See also n 
99 below. 

54 The Strategic Framework, n 5 above, 81; Company Formation and Capital Maintenance, n 6 above, 
22. 


55 eg (1) directors’ fiduciary duties to creditors (see eg, West Mercia Safetywear Ltd v Dodd [1988] 
BCLC 250, 252); (Gii) wrongful trading (Insolvency Act 1986, s 214); (i) creditors’ ability to 
commence collective insolvency proceedings (ibid ss 8(1)a) 122(1)\f)); and (iv) provisions allowing 
a liquidator or administrator to ‘unwind’ certain transactions (ibid ss 238-245). 

56 n 1 above. 
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provisions derived from the Second EC Directive on Company Law.’ This second 
tier of rules applies only to public companies, leaving the basic regime largely 
untouched in respect of private companies. 


Raising capital 
A number of provisions apply to transactions whereby a company raises capital 
through an issue of shares. The basic common law rule, now reflected in section 
100 of the Companies Act 1985, is that shares may not be issued at a discount to 
their par value.** The ‘par value’ is a notional capital amount associated with each 
share. It need bear no resemblance to their market value. An issue of shares is 
recorded in a company’s accounts by entering a figure of ‘issued capital’ equal to 
the number of shares, multiplied by their par value. Any amount by which the issue 
price exceeds par must be entered as ‘share premium’.*? Together, these are 
represented on the ‘right hand side’ of the corporate balance sheet, as part of the 
shareholders’ funds.© 

Paradoxically in the light of the insistence on the minimum issue price, if shares 
in private companies are allotted for non-cash consideration, then no serious 

t is made to ensure that the assets supplied are in fact worth the par value of 

the shares.®! In the case of public companies, the value of non-cash consideration 
must be subjected to an independent expert’s valuation.6? However, there is no 
requirement that shares in any company be issued at their full market price, where 
this is greater than par.® 

These rules provide creditors with information about the value of the assets 
contributed by the shareholders to the company — which might be relevant to 
lending decisions — and seek to guarantee that this information is truthful. Would- 
be creditors may view a company’s public documents and be misled if assets 
representing the share capital were never actually contributed to the company. 
Considerations of this sort are apparent in the reasoning of the House of Lords in 
Ooregum (Gold Mines of India) Ltd v Roper. As Lord Halsbury stated, in laying 
down the rule that a company may not allot shares for less than par, ‘[t]he capital is 
fixed and certain, and every creditor of the company is entitled to look to that 
capital as his security’.© 

In economic terms, these rules might be understood as a response to problems of 
information asymmetry in corporate credit markets. They publicise to investors the 
value of the assets that shareholders put into the company, and seek to ensure that 


57 n 52 above, implemented by the Companies Act 1980 and now consolidated into the Companies Act 
1985. See generally D.D. Prentice, The Companies Act 1980 (London: Butterworths, 1980). 

58 Ovoregum (Gold Mines of India) Ltd v Roper [1892] AC 125. 

59 Companies Act 1985, s 130. 

60 ibid Sch 4. See generally Ferran, n 10 above, 44—48. 

61 Re Wragg [1897] 1 Ch 796 1s the locus classicus of the doctrine that, ‘The value paid to the company 
is measured by the prce at which the company agrees to buy what it thinks it worth its while to 
acquire.’ (ibid 831, per Lindley LJ). It does not apply where the transaction is a sham or colourable 
(wbid 830) or where it is clear from the terms of the contract that the consideration bears no 
resemblance to the par value of the shares (Hong Kong Gas Company v Glen [1914] 1 Ch 527). 

62 Compames Act 1985, ss 103, 108. The regime also prohibits outright the giving of services as 
consideration (s 99{2)) or arrangements which may take more than five years to perform (s 102)). 

63 Hilder v Dexter [1902] AC 474. That said, issuing shares below market value may constitute a breach 
of directors’ duties (see Shearer v Bercain Ltd [1980] 3 All ER 295, 307). 

64 See Ferran, n 10 above, 283. 

65 n 58 above. 

66 ibid 133. See also ibid 137 per Lord Watson, 140-141, per Lord Herschell. 
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this information is truthful. Two observations should be made about this rationale. 
First, this mechanism can obviously only assist consensual creditors. Second, the 
rationale suffers from an internal weakness: the ease with which the rules may be 
side-stepped by private companies through the use of non-cash consideration. 
However, the ‘expert valuation’ rules introduced to comply with the Second 
Directive can be seen as a means of plugging this gap, at least in relation to public 
companies. 


Minimum capital 
The rules relating to minimum capital apply only to public companies. They 
stipulate that such a company may not commence trading unless it has an allotted 
capital of at least £50,000.°’ Furthermore, if such a company’s net assets fall below 
one-half of its called-up share capital, then the company is required to convene a 
shareholders’ meeting ‘for the purposes of considering whether any, and if so what, 
steps should be taken to deal with the situation’ .68 

These rules can be understood as a system of creditor protection when viewed in 
conjunction with the ‘expert valuation’ rules regarding the raising of capital. 
Together, they seek to ensure that at least a minimum level of assets is contributed 
to a (public) company by its shareholders, and that if for some reason the 
company’s net worth should subsequently fall below a ‘threshold level’, then steps 
should be taken to remedy the situation. Such a regime can act to protect 
creditors without their even being aware of its existence. Because of this, it might 
be seen as a means of protecting so-called ‘involuntary’ creditors.” 


Capital maintenance 


The Oxford English Dictionary defines the verb ‘to maintain’ as, ‘to keep up, 
preserve, cause to continue in being ... to keep vigorous, effective or unimpaired, to 
guard from loss or derogation’.”! In accordance with this definition, we might expect 
the doctrine of capital maintenance to require the preservation intact of the value of 
the shareholders’ contribution of assets to a company — ie a rule requiring the 
‘maintenance’ of some net asset value. As we have seen, the minimum capital rules 
for public companies go some way towards this. Yet the classical capital maintenance 
doctrine, as developed by the courts and now reflected in the Companies Act 1985, 
does nothing of the kind.” It directs merely that capital must not be returned to 
shareholders. ‘Capital’ in this sense refers not to the assets of the company — the left 
hand side of the balance sheet — but to the right hand side. An ordinary shareholder 
has rights: (i) to such dividends as the directors from time to time declare (whilst the 
company is a going concem), and (ii) should the company be wound up, to a pro rata 





67 Companies Act 1985, ss 11, 118. Only one-quarter of this need actually be paid-up (ibid s 101(1)). 
See E. Ferran, ‘Creditors’ Interests and ‘Core’ Company Law’ (1999) 20 Co Law 314, 317. 

68 Companies Act 1985, s 142. 

69 cf Ferran, n 67 above. 


inter alia, that they protected involuntary claimants. 

71 Oxford English Dictionary, 2nd ed (Oxford: Clarendon Press, 1989) Vol IX, 223. 

72 On the doctrine’s history, see B.S. Yamey, ‘Aspects of the Law Relating to Company Dividends’ 
(1941) 4 MLR 273; E.A. French, ‘The Evolution of the Dividend Law of England’ in W.T. Baxter and 
S. Davidson, Studies in Accounting, 3rd ed (London: ICAEW, 1977) 306. For practical purposes, the 
common law principle has been surpassed by the statutory rules introduced in 1980. 
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share of capital and surplus, insofar as these exceed the company’s liabilities. It is 
therefore possible to think of capital as an indefinitely deferred claim against the 
company, which is payable only in winding-up,”? and subordinate to the claims of the 
company’s creditors.”4 The capital maintenance doctrine seeks to ensure that it 
remains that way. 

The key statutory provision embodying the capital maintenance rule is section 263 
of the Companies Act 1985. This prohibits any form of distribution of corporate 
assets to shareholders except where the value of the distribution is less than that of the 
profits available for distribution. Distributable profits are defined as the company’s 
cumulated net realised profits,’ minus dividends paid and losses written off to 
capital.76 The definition of ‘distribution’ is very broad, including for example the 
redemption or repurchase of shares.” Indeed, it extends to cover a wide range of 
transactions whereby assets are directly or indirectly transferred to shareholders for 
less than market value.” As profits are necessarily defined in contradistinction to 
capital — which for these purposes includes any share premium and capital 
redemption reserve,” this means that capital may not be returned to shareholders. 

The capital maintenance rules allow for the adjustment of the restrictions they 
impose on companies. A company may increase its share capital either through a 
fresh issue of shares, or by capitalising retained earnings with a bonus issue.®! 
Capital may be decreased, in response to a long-term drop in the firm’s net assets, 
by reducing the nominal value of shares through a reduction of capital pursuant to 
section 135 of the Companies Act 1985. This requires the court’s approval, but 
because it does not involve any direct transfer of assets to the shareholders, the 
creditors do not usually have any right to object.®? 

Alternatively, the capital maintenance principle may be bypassed altogether. 
One route by which this may be done is through a return of surplus capital under 
section 135 of the Companies Act 1985. In this case the court is concerned to 
ensure that creditors’ interests are protected.8? This can usually be done by the 





73 see Re Northern Engmeermg Ltd [1994] 2 BCLC 704, 712 per Millett LJ. 

74 Insolvency Act 1986, s 74(2)\f); Soden v British & Commonwealth Holdings plc [1998] AC 298. See 
Ferran, n 67 above, 318. 

75 On which profits count as ‘realised’, see ICAEW, “The Determination of Realised Profits and 
Disclosure of Distributable Profits in the Context of the Companies Acts 1948 to 1981’ (TR 481) 
(1982) 93 No 1070 Accountancy 122; R. Lewis and D. Pendrill, Advanced Financial Accounting, 5th 
ed. (London: Pitman, 1996) 66-69; ICAEW, ‘Draft Guidance on the Determmation of Realised 
Profits and Distributable Profits Under the Companies Act 1985’ 31 August 1999, <http:// 
www.icaew.co.uk/depts/com/ang99/3 1 ang99.htm> 

76 A public company most also show that its net assets exceed the sum of its capital accounts plus its 
cumulated net unrealised profits by at least the amount of the distribution (Companies Act 1985, s 
264). 

T7 See tbid s 263(2Xb) These are permitted, but only in such a way that they do not reduce share capital: 
they must be funded by distributable profits (s 160(1)) and because they involve a cancellation of 
shares (8 160(4)) an equivalent amount must be accredited to a ‘capital redemption reserve’ and 
subsequently treated as capital (s 170). 

78 Re Halt Garage (1964) Ltd [1982] 3 All ER 1016; Aveling Barford Ltd v Perion Lid (1989) 5 BCC 
677; Barclays Bank plc v British & Commonwealth Holdings plc [1995] BCC 19. 

79 bid ss 130(3) 17X4). 

80 R. Mathias, “The Myth of Maintenance of Capital’ (1995) 116 No 1228 Accountancy 92. 

81 Companies Act 1985, s 263(2Xa); Table A at 110 Bonus shares may also be funded from share 
premium or capital redemption reserve (ss 130(2) 170(4)) but this only recycles capital from one 


the company to promise to create a capital reserve account rf it 1s recovered (Re Jupiter House 
Investments Ltd [1985] 1 WLR 975; Re Grosvenor Press plc [1985] 1 WLR 980). 
83 Companies Act 1985, ss 136-137. 
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company providing the court with evidence of a bank guarantee for all existing 
debts. The principle may also be bypassed by private companies through a 
repurchase of shares out of capital. Finally, any company may make use of the 
schemes of arrangement or company voluntary arrangement provisions, which 
allow for general renegotiations of creditors’ rights.% 

The capital maintenance principle was clearly viewed by the nineteenth century 
judges who developed it as a means of protecting corporate creditors against the 
‘extra’ risks associated with limited shareholder liability. In a famous early 
judgment, Jessel M.R., put the matter in the following way, 


The creditor, therefore, I may say, gives credit to th[e] capital, gives credit to the company 
on the faith of the representation that the capital shall be applied only for the purposes of the 
business, and he therefore has a right to say that the corporation shall keep its capital and not 
return it to the shareholders.87 


This envisages protecting creditors from the risk that shareholders would 
subsequently withdraw their capital investment. Conversely, the risk that the capital 
would be lost in ordinary business activities was one which the creditor had to bear. 

It is therefore possible to understand the capital maintenance doctrine as a means 
of reducing the costs of postcontractual opportunism by shareholders.89 
Distributions to shareholders reduce a company’s net assets, making it more 
exposed to the risk of default. Creditors’ interests can be harmed even if the 
company does not actually become insolvent.™ If lenders’ loans were priced on the 
basis of the pre-existing levels of net assets, then this will decrease the expected 
value of their claims,°! whilst commensurately enhancing the combined value of 
shareholders’ private wealth and their stake in the firm. Where, in order to fund 
such a distribution, assets are withdrawn from valuable projects available to the 
firm, this will result in a net social loss, as well as a redistribution from creditors. 

It might be thought that a straightforward solution to these problems would 
simply be to ban all asset transfers to shareholders. However, there may be 
circumstances in which such transfers are efficient. Where a firm has surplus cash 
and no good projects in which to invest, it is efficient for the money to be returned 
to shareholders for investment elsewhere, rather than be ploughed into an 
underperforming project.?* Hence an efficient restriction would prohibit some but 
not all such payments. The difficulty, of course, lies in specifying that only 
inefficient transfers will be prohibited. 

One technique is to use a conditional restriction. In other words, provided the 
firm is able to meet a certain minimum financial condition, shareholders are free to 


84 The statute prescribes a lengthy procedure whereby creditors must be informed of the proposed 
reduction and either consent to it or be paid off (ibid s 136). However the court may waive this where 
satisfied that the ‘special circumstances of the case’ demonstrate creditors are protected (ibid 
3 136(6)). To avoid the expense of the full procedure, it is usual to satisfy the court by obtaining a 
benk guarantee of all outstanding debts (AJ. Boyle et al (eds), Gore-Browne on Companies, 44th ed 
(Bristol: Jordans, 1986) supp 31 (1999) 13.012) 

85 Companies Act 1985, ss 171-177. 

86 n 47 above. 

87 Re Exchange Banking Company, Flitcroft’s Case (1882) 21 ChD 518, 533-534. 

88 Trevor v Whitworth (1887) 12 App Cas 409, 423-424 per Lord Watson. 

89 Miller, n 10 above, 5; Cheffins, n 4 above, 521-524. 

90 Other legal provisions protect creditors if the transfer renders the company insolvent (n 55 above). 

91 This will be their face value, discounted for the tme value of money and the nsk of default. Even rf 
the debtor does not become insolvent, creditors are preyudiced if the risk of default increases above 
that at which they priced it, and if they wished to realise the value of the loan before maturity, as with 
bonds, secondary markets for syndicated loans, factoring of book debts, etc. 

92 eg Megginson, n 16 above, 377—380. 
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make payments to themselves. The level at which the minimum is set will affect 
the degree of risk borne by the creditors. So long as they are aware at the time of 
lending what the minimum is, they can price their loans accordingly. Because 
creditors have fixed ‘upside’ returns, the value of their loans cannot increase if the 
firm exceeds the minimum. However, their value can decrease if the firm’s 
condition falls below it. Their interests are therefore protected by a restriction 
which binds only in the latter circumstances. The appropriate choice of minimum 
financial condition will depend on a number of variables. Too low, and it will force 
lenders to incorporate excessive risk premia into their loans, making borrowing 
expensive. Too high, and it may force the firm to retain shareholders’ funds 
- unnecessarily. ~ 

The maintenance of capital doctrine can be understood as providing a conditional 
restriction of this sort. Rather than have each creditor contract separately with the 
firm for a restriction, the statutory framework can be understood as writing a 
collective ‘creditor term’ into the corporate constitution. Its application will be 
determined by the size of a company’s share capital and share premium account, 
which the shareholders are able to adjust. Seeing the rules in this light allows us to 
explain a number of their features. First, it shows us why all distributions to 
shareholders are restricted, rather than just dividends. Second, it allows us to see why 
the doctrine does not restrict gratuitous transfers of assets to parties other than 
shareholders.” It is the shareholders’, rather than the creditors’, interest which is 
depleted (or conceivably, enhanced) by such a transfer. Third, it explains why 
distributions are allowed if the condition relating to distributable profits is satisfied. 
Fourth, it explains the existence and nature of the reduction of capital procedure. 
Where capital is paid out to shareholders, this acts as a mechanism whereby the firm 
prospectively changes the terms on which it contracts with creditors to reflect 
changing circumstances. Note, however, that this ‘implied covenant’ explanation of 
the capital maintenance rules suggests that, of themselves, they only assist consensual 
creditors. Because the maintenance of capital doctrine does not specify the level at 
which the restriction on distributions is to be set, it can only protect involuntary 
creditors when coupled with a minimum capital requirement. 


Financial assistance 


Sections 151-152 of the Companies Act 1985 impose very broad prohibitions on 
the giving by companies of financial assistance for the purpose of an acquisition of 
their shares. The original rationale for the introduction of these provisions, as 
proposed by the Greene Committee, was the prevention of ‘asset-stripping’ 
takeovers. They had in mind transactions whereby a purchaser would borrow 
heavily to buy a majority holding of a ‘target’ company’s shares for cash, and then 
rapidly sell the latter’s assets, using the proceeds to discharge the loan. This can be 
seen as an indirect return of capital, whereby the ‘old’ shareholders are cashed out 
at the expense of the creditors. Hence the provisions are commonly treated as part 
of the capital maintenance regime.* 

However, the ambit of the financial assistance provisions is broader than is 
necessary to ensure capital is not returned to shareholders. The basic prohibitions 
apply to any assistance which depletes the company’s net assets, regardless of 


93 cabs sia acc taint ck ras paca saul Dod [1995] BCC 19, 29-31 per Harman J. 
94 Report of the Company Law Amendment Commuttee, Cmd 2657 (London: HMSO, 1926) para 30. 
95 eg The Strategic Framework, n 5 above, 86; n 6 above, 39. 
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whether it has distributable profits,% and even to some transactions — such as loans 
— which may not deplete its assets at all.” Interestingly, the Jenkins Committee, 
reporting in 1962, felt that the link between capital maintenance and the financial 
assistance prohibitions was tenuous.’ Whilst rationales can be offered for the 
prohibitions which do not turn on the protection of creditors,” it seems that 
Committee saw the ‘problem’ of the debt-laden acquiror as necessitating protection 
for creditors over and above that given by the capital maintenance doctrine.!% 

We might today refer to a debt-laden acquisition as a ‘leveraged buyout’ 
(LBO).'°! There are a variety of ways in which a LBO purchaser might use a 
target’s assets and credit rating to assist in financing such a transaction, of which 
asset transfers of the sort that would fall foul of the capital maintenance rule are 
just a part. What is more, all of these have the potential to effect wealth transfers 
from the target’s ‘old’ creditors. Consider a loan to the debt-laden purchaser. This 
is a classic example of asset substitution — replacing one asset with a riskier one. 
Alternatively, the target could be procured to borrow heavily and then on-loan the 
proceeds to the acquiror — or similarly to guarantee the acquiror’s debt — in each 
case, diluting the value of the target’s ‘old’ debt claims.!° The basic prohibitions 
cover each of these transactions. Coupled with the Jenkins Committee’s remarks, 
this suggests that the desire to protect creditors from ‘LBO risk’ may provide an 
explanation for the financial assistance restrictions. 

This account begs one important question. Firms which are not undergoing 
LBOs are also capable of engaging in similar types of wealth transfers. Why 
should these far-reaching restrictions be imposed only in the context of an 
acquisition of shares? By way of a partial answer, note that the group with the 
greatest incentive to behave opportunistically in a LBO is not the ‘old’ 
shareholders, but the purchasers. The legal ‘purchaser’ will typically be a 
corporate vehicle for a fairly concentrated group of owner-managers.! The 
congruence between managers’ and shareholders’ interests in this vehicle, coupled 
with high gearing, will mean that it faces unusually severe financial agency 
costs.1% Probably for this reason, lenders to such ventures typically demand 
stringent covenants and a well-developed business plan.!% Yet the ‘old’ creditors, 
who find themselves suddenly exposed to a firm whose controllers have much 
greater incentives to gamble with their money than the one they lent to, are 
unlikely to have the benefit of such stringent covenants. Indeed in the US, where 
corporate laws do not contain financial assistance prohibitions, there were a 





96 Companies Act 1985, ss 152(1XaXıv) 152(2). See Ferran, n 67 above, 319. 

97 ibid s 152(1)(a)Gii). The value of a loan depends on the barrower’s creditworthiness and the adequacy 
of any security. See Ferran, n 10 above, 373-374. 

98 Report of the Company Law Committee, Cmnd 1749 (HMSO, London: 1962) paras 173-176. 

99 eg protecting market mtegrity by preventing companies engaging ın ‘price support’ schemes for therr 
shares, and protecting minority shareholders from ‘asset-stripping’ where the acquiror purchases only 
a majority holding. Arguably, other regulatory developments now perform these functions, meaning 
these rationales are no longer compelling (see Ferran, n 67 above). 

100 n 98 above. 

101 In the UK, it is more common to speak of a management buyout (MBO). However, the term ‘LBO’ is 
used to emphasise a transaction principally financed by debt. 

102 See A. Schwartz, ‘A Theory of Loan Prionties’ (1989) 18 J Leg Stud 209, 228-234. 

103 Brealey and Myers, n 16 above, 982; M. Wnght et al, “Venture Capitalists, Buy-outs and Corporate 
Governance’ in K. Keasey et al, Corporate Governance: Economic, Management and Financial 
Issues (Oxford: OUP, 1997) 147, 152-153. 

104 Text to n 37 above. 

105 See D. Citron et al, ‘Loan Covenants and Relationship Banking in MBOs’ (1997) 27 Accounting & 
Busmess Research 277. 
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number of well-documented cases in the 1980s where bondholders alleged that the 
values of their securities had been significantly downgraded by a sudden and 
massive increase in gearing brought on by a LBO.'® 

This account of the financial assistance provisions must, however, be tempered 
by reference to the so-called ‘whitewash’ procedure which can be used if the target 
company is private.!°’ This requires that the assistance not reduce the target’s net 
assets or, to the extent that it does, that it be covered by distributable profits.!° The 
directors must also give a statutory declaration that the company will remain 
solvent for 12 months.!© Superficially, this two-tier approach to regulation seems 
in keeping with the ‘LBO risk’ rationale. The rationale is at its strongest for public 
companies, where the shares are broadly-held, and hence the potential for a ‘step 
up’ in ownership concentration — and thereby financial agency costs — is greatest. 
However, this neglects the point that precisely because LBO transactions are based 
on concentrating ownership, it will not be difficult for the acquiror to convert the 
target to a private company. Thus the real measure of the protection against ‘LBO 
risk’ offered to creditors of all firms is perhaps viewed as the safeguards of the 
‘whitewash’ procedure. 


Does the ‘protection’ offered by the law enhance efficiency? 


We have surveyed a number of possible ‘creditor protection’ rationales for aspects 
of the law relating to share capital, couched in terms of possible failings in markets 
for corporate credit which legal rules might ameliorate. In this section, we ask 
whether the existence of these rules generates net social savings. 


Raising capital and information asymmetries 
For the regulation of allotments of shares to be efficient, the social savings which 
such rules generate — as compared with a system without such rules — must be 
than the concomitant costs. Consider first the costs of compliance. 
Historically, if a company’s share price fell below par, then it was rendered unable 
to raise equity finance. This might have proved disastrous if a fresh injection of 
funds was required to save a financially distressed firm. However, the matter can 
now be dealt with by splitting shares into multiples with a smaller par value, 
provided that the total share capital is not reduced.!!° The expert valuation rule is 
likely to generate more significant costs, requiring firms to retain professional 
valuers each time an issue of shares is made. 

The benefit of these rules will be felt in the increased informational efficiency of 
markets for corporate credit, the extent of which depends in no small way on how 
useful the information is to investors. A number of empirical studies have 
investigated the information taken into account by sophisticated parties in making 








106 M. McDaniel, “Bondholders and Corporate Governance’ (1986) 41 Bus Law 413, 442-450; K. Lehn 
and A. Poulsen, ‘Contractual Resolution of Bondholder-Stockbolder Conflicts in Leveraged Buyouts’ 
(1991) 34 J L & Econ 645, 654-657. See also Metropolitan Life Ins Co v RJR Nabisco Inc (1989) 716 
F Supp 1504. 

107 Act 1985, ss 155-158. 

108 ibid s 155(2). The net assets are measured according to their book value at the time of the financial 
aanstance. A loan to, or a guarantee on behalf of, an acquiror will only deplete the target’s net assets 
where the acquiror 1s of doubtful solvency (see Hill v Mullis & Peake [1999] BCC 325, 331-333) 

109 Act 1985, ss 155(6) 156. 

110 ibid s 121. 
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investment decisions. In some, share capital ranks as a very minor variable,!!! and 
in others, it does not feature at all.!!2 Furthermore, the majority of the respondents 
to the CLRSG’s Strategic Framework document stated that they considered a 
company’s share capital is now relatively unimportant as a measure of its ability to 
repay credit.!!3 These findings are readily explicable. Share capital is an indication 
of value contributed to a firm by its shareholders at some time in the past. Yet since 
that value has been put into the firm, it may well have been dissipated.!!4 Since the 
information they generate seems to be of little use to investors, these rules are 
unlikely to be justifiable as a ‘stand-alone’ response to information asymmetries in 
corporate credit markets. 


Minimum capital and ‘creditors’ who do not contract 


We hypothesised that the policy goal of the minimum capital regime might be to 
protect ‘creditors’ who are unable to contract. If so, then it is poorly implemented 
by the current law. First, the rules apply only to public companies, yet there is no 
evidence that these are more likely to have involuntary creditors than private 
companies. Second, the rules do not go so far as to create a true net asset value 
maintenance regime. Although the capital maintenance doctrine restricts transfers 
to shareholders, there is no guarantee that assets will not be depleted through 
trading losses.1!5 Yet before dismissing the idea altogether, it is worth considering 
whether there is a case for strengthening the law so as to implement this function 
better. It is certainly possible to point to other European corporate codes which 
offer more vigorous minimum capital regimes. For example, if the net assets of a 
Swedish company fall below half its share capital, then the shareholders must 
either inject fresh equity to restore the net asset level, or liquidate the company. 116 

Whilst a stronger minimum capital regime — eg a universal requirement, coupled 
with the current capital maintenance rules, or even with a true net asset 
maintenance system — might reduce the extent to which limited liability can be 
used for judgment proofing against involuntary creditors, the benefits would be 
haphazard. The amount necessary to internalise the risk of hazardous activity will 
depend on the activity in question. A universal minimum share capital is unlikely 
to achieve an appropriate level of deterrence in many cases.!!7 The price of 
judgment proofing would go up, but the practice would not be eliminated. 
Furthermore, little of any minimum share capital is ever likely to be received by 
involuntary claimants. Such parties generally rank as unsecured creditors in a 
winding-up, and share with consensually unsecured creditors whatever is left of the 
company’s liquidation value after secured and preferential creditors have been 
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paid. Typically this will be very little.118 

Such a regime would also generate costs. There would first be the administrative 
cost of ‘policing’ firms’ compliance, which would generate a disproportionate 
burden for smaller companies. Second, firms unable to raise (or maintain) the 
minimum would be unable to obtain limited liability. Easterbrook and Fischel 
suggest that this would put such firms at a competitive disadvantage, creating 
barriers to entry and thus reducing the competitive pressure on incumbent firms.1!° 

We might question how significant this second effect would be. Many of the 
benefits claimed for limited liability — for example, that it:!2° (i) permits share 
prices to be independent of the purchaser’s wealth and thereby to reflect 
information about the value of the firm; (ii) allows for diversification by 
shareholders, reducing the cost of risk-bearing; and (iii) makes passive investment 
a rational strategy, allowing for specialisation in the management and risk-bearing 
functions — are likely to be at their smallest in relation to small companies.!?! The 
shares of such companies are not listed, and the shareholders and managers are 
often the same people.!” Furthermore, many owner-managers are subject to 
unlimited liability anyway, through the expedient of personal guarantees granted to 
banks. 123 

Both the benefits from deterred judgment proofing, and the costs through denial 
of limited liability, would seem to be increasing functions of the threshold at which 
the ‘minimum’ is set. If a minimum capital regime were the only possible means of 
internalising the costs of hazardous business activity, the debate would not be 
closed until further empirical data became available. However, superior 
alternatives exist. One is to regulate hazardous activity and to require that firms 
carry insurance commensurate with their potential risk. The pricing of insurance 
premia would be a more precise internalisation mechanism than a ‘fixed-rate’ 
minimum capital requirement. Furthermore, the Third Parties (Rights Against 
Insurers) Act 1930 transfers liability insurance claims against an insurer of an 
insolvent firm from the firm to the party to whom it has incurred the liability, 
ensuring that tort victims need not share their recoveries with the debtor’s contract 
creditors. Other techniques include granting involuntary claimants priority over 
other claimants in corporate insolvencies,!* or imposing pro rata unlimited 
liability on shareholders for corporate torts.‘ These would cause voluntary 
creditors or shareholders respectively to increase the firm’s cost of finance in 
proportion to the level of hazardous activity in which it is engaged. Even a rough- 
and-ready mechanism such as a judicial doctrine of ‘piercing the corporate veil’ in 
cases of ‘unreasonably low’ capitalisation would be likely to be cheaper in terms of 
administrative costs than a general minimum capital requirement. 126 
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Capital maintenance, financial assistance and loan covenants 


In the previous section, we noted that the maintenance of capital doctrine and the 
rules probibiting financial assistance impose restrictions on transactions which 
might harm creditors’ interests. However, restrictions of the sort these rules create 
might alternatively be generated through loan covenants. Thus the ‘benefits’ of the 
legislation are not the costs which the prohibited transactions would impose on 
creditors, but rather the savings in contracting costs which might otherwise be 
incurred. We need now to ask: how great are these savings likely to be? And what 
are the costs of having such restrictions framed as general company law rules? 

Consider first capital maintenance. Several commentators argue that the relevant 
legal provisions are unlikely to be terms which any creditor would choose for 
themselves.!27 Share capital is based on historic valuations ascribed to assets 
transferred to the firm, and as time goes on, it will become less and less i 
as a ‘minimum financial condition’ on which to base conditional distribution 
restrictions. It is suggested that instead, tests which restrict shareholder asset 
transfers on the basis of gearing (ratio of debt to equity) or liquidity (ability to 
realise cash for assets) would be more appropriate. If this is the case, then the 
‘savings’ in terms of drafting costs will be non-existent. 

The strength of this conjecture may be tested through examining actual loan 
contracting practices. The available empirical evidence suggests that loan 
covenants used in UK lending agreements typically take the form of gearing and 
other financial ratios, but rarely restrict distributions to shareholders on the basis of 
capital and/or profits.!28 This in itself is not conclusive, because the evidence is 
equally consistent with the hypothesis that parties do not write such covenants into 
loan agreements because of the general law restrictions. 

It is interesting therefore to note that in the US, where capital maintenance 
regimes are — depending on the state — either vestigial or extinct,!29 conditional 
restrictions on distributions to shareholders based on retained profits are reported 
to be amongst the most common form of covenant.!30 What is more, Kalay’s study 
found that bond issues almost universally made use of a dividend restriction in 
similar form to the American Bar Foundation’s indenture ‘boilerplate’ ,!3! which is 
in several respects analogous to section 263 of the Companies Act 1985.132 The 
boilerplate restricts the firm’s ability to engage in dividend payments, share 
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repurchases and other gratuitous transfers to shareholders, and the amount which 
may be paid is based on net retained profits made since the bonds were issued. The 
studies also found that gearing and net asset covenants are also commonly used in 
US lending agreements. One interpretation is therefore that the capital maintenance 
regime does in fact save UK lenders from having to draft similar loan covenants. 133 

Several factors suggest that this conclusion should be treated as speculative, 
even if we assume that US contracting practices are not contingent on localised 
institutional factors.!% First, the commonly-used boilerplate ties dividends to 
cumulative net profits since the bonds were issued, rather than since the firm has 
been incorporated. A creditor lending to a UK firm with significant reserves of 
distributable profits will in contrast find that the firm can continue to pay dividends 
even if it loses money subsequent to the loan being advanced. Second, the terms of 
loan covenants presumably factor into creditors’ lending and interest rate 
decisions. If the capital maintenance rules acted as an implied loan covenant, 
one would therefore expect to find that creditors check its ‘terms’ before lending: 
ie enquire as to the size of the debtor company’s share capital. The available 
evidence suggests that UK creditors do not do this.195 

Thus, whilst there may be potential savings in contracting costs to be had 
through the use of a ‘collective term’ restricting dividends, we cannot be certain 
how much, if any, are captured by the capital maintenance doctrine. The doctrine 
also generates costs. Where firms have no good projects to pursue, it may be 
impossible for capital to be returned to owners without incurring the cost of a 
reduction of capital procedure. The impact of these costs will be felt 
disproportionately by small firms, and this may provide a deterrent to the 
contribution of equity finance to such businesses.1% 

Turning to the financial assistance provisions, is a restriction on LBO activity 
of the sort they imply likely to be efficient? This question is made harder to 
answer because of the somewhat schizophrenic way in which the law is 
structured.!37 First consider the position under an outright ban (ie if the 
‘whitewash’ exception did not exist). This would greatly curtail LBO activity, as 
appears to have been the case prior to the Companies Act 1981.138 Whilst LBOs 
do have the capacity to harm the interests of creditors, it seems that most such 
transactions are not motivated by ‘asset stripping’. A number of empirical 
studies suggest that, in general, losses to ‘old’ creditors consequent on LBOs are 
small compared to gains in operating performance experienced by the 
restructured company.!9 These gains are thought principally to come from a 
reduction in managerial agency costs, through the high-powered incentives 
which share ownership and high levels of debt give to managers.!4° Evidence 
from US lending agreements suggests that increased awareness of ‘LBO risk’ 
has led to a growth in the use in of ‘poison puts’ which allow bondholders to 
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accelerate their claims should a change in control occur.!4! These will deter 
expropriatory transactions, but allow efficient ones to go ahead. Where the 
sharebolder gains are greater than the creditor losses, the former will be able to 
pay the latter off. Thus even for public companies, an outright ban on financial 
assistance seems unnecessarily restrictive: it would affect all acquisitions of 
shares, regardless of whether a change in control is involved, and regardless of 
whether the transaction is efficient. 

Consider now a less restrictive bar of the sort implied by the ‘whitewash’ 
regime. As we have seen, the possibility of a bought-out company being switched 
from public to private means that realistically, this embodies the protection offered 
to creditors of public as well as private companies against LBO risk. Terms dealing 
with ‘LBO risk’ are not standard in UK lending agreements. !4? This might suggest 
that the statutory provisions save parties from having to contract for similar 
protection. Once again, there are reasons for doubting this interpretation. First, 
there are several differences between the loan covenants which US parties write to 
cover this risk and the ‘protection’ offered under the whitewash regime. The legal 
rules are broader — applying to all acquisitions of shares, rather than just changes in 
control. Thus they catch many transactions which do not harm creditors. Yet where 
a change of control does take place, they are less intensive in their protection than a 
‘poison put’. Second, Lehn and Poulsen find that in the US, ‘poison put’ terms tend 
only to be adopted in lending agreements where debtors are perceived to be 
takeover targets — about 30 per cent of their random sample.!43 That they are not 
standard in the UK is consistent with a similar pattern. The fact that the savings in 
contracting costs are limited at best should be set against the opportunity costs 
which the provisions surely create through inhibiting transactions — particularly in 
small firms where the ‘LBO risk’ is marginal. 


‘Creditor terms’ as default rules? 


We have investigated whether the financial assistance and capital maintenance 
rules might act as loan covenants supplied by company law, thus saving parties the 
costs of writing such terms themselves. A recurrent problem is that the ‘terms’ 
supplied come in one form only, and apply mandatorily. An issue which seems 
worth exploring is whether terms like these could not be supplied instead as 
‘defaults’, allowing parties to contract out if they wish and thereby reducing the 
costs of poor ‘fit’.!#4 

Default terms might be supplied into a creditor’s contract with the company, 
with the normal accompanying remedies. We might refer to these as ‘individual 
terms’, because they would form part of each creditor’s separate contract. As 
creditors contract in parallel, it would be very costly for firms to contract out of 
such default rules: all the creditors would need to agree. A default term supplied 
into individual creditor contracts would therefore seem to be similar in effect to a 
mandatory rule.!45 An alternative proposal might run as follows: recall that a 
significant role for company law vis-a-vis creditors was seen to be the supply of 
mechanisms for collectivising creditors’ rights when a corporate debtor becomes 
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insolvent.!46 It may be that a role exists for the provision by the state of default 
rules as collective, rather than individual, terms restricting opportunistic behaviour 
by a solvent debtor. These would not be enforceable by creditors individually, but 
rather by an agent or a group of creditors on behalf of them all.147 

As we have seen, the capital maintenance provisions are an example of one such 
‘collective term’. A breach of the capital maintenance rules gives creditors no 
direct rights of action against the company, but they are enforceable by a liquidator 
on behalf of creditors should the company go into insolvency.!48 The financial 
assistance provisions are another example, in this case enforceable in part by the 
state through the criminal law, and in part by a liquidator on behalf of creditors. 
Such collective terms could be made into default rules by giving the choice 
whether or not to include them in the ‘corporate constitution’ to the subscribers at 
the outset, or to give firms some collective mechanism for opting into — or out of — 
them subsequently.!49 Provided that it is made clear to persons dealing with a 
company what sort of restrictions (if any) it is subject to, then those controlling it 
have appropriate incentives to decide whether these are efficient. 

What would be the appropriate content of default rules supplied as such 
collective terms? Easterbrook and Fischel’s approach suggests that default rules 
should be chosen according to what the majority of parties ‘would have wanted’, 
had they been able to contract at zero cost, thereby enabling the state to capture 
economies of scale in specification costs.!5! A number of scholars have since 
questioned whether such ‘majoritarian’ default rules are in fact able to enhance 
efficiency.!52 One of the most telling criticisms for these purposes is the 
observation that creditors are heterogeneous in their preferences as to terms. They 
differ both within firms — having differing time horizons, priorities, and repayment 
schedules — and between firms — requirements varying with the debtor’s business 
and size. The implication is that because parties differ in their needs, the state is 
uote A have significant economies of scale in providing such ‘off the rack’ 
terms. 

However, not all defaults need be structured on an ‘opt out’ basis, nor need a 
sole default rule serve for all circumstances.! An alternative approach would be 
for the state to supply an opt-in ‘menu’ of covenants,!** from which firms could 
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then select provisions to become ‘collective terms’ in the sense just described. We 
might imagine that some firms would want to offer creditors particular covenant- 
like restrictions. Others would wish to avoid this, leaving the matter purely to 
market contracting. 

It might be argued that even a range of default terms will not be sufficient to 
cater for the widely divergent needs of different parties. This probably overstates 
the heterogeneity point. Within firms, creditors contract in parallel, and hence the 
debtor’s freedom of action will be determined by the strictest loan covenant. And 
between firms, the evidence on loan contracting practices suggests that several 
reasonably well-defined types of term are used by a wide variety of firms.15 

Another possible objection is the fear that firms would not opt in to any 
restrictions, thus leaving creditors with less protection than they have at the 
moment. However, the evidence on loan contracting suggests that firms currently 
spend money writing and negotiating complex covenants into their loan contracts. 
If the same result can be achieved more cheaply through a ‘collective term’, then 
there are obvious incentives to opt in. Nor would the position of involuntary 
creditors would be made worse by such a step. The capital maintenance and 
financial assistance regimes do nothing to protect such groups unless coupled with 
a commitment to a minimum capital regime — itself, as has been argued, an inferior 
regulatory strategy.15” 


Conclusions 


The current law relating to share capital can be rationalised as an attempt to protect 
corporate creditors from expropriation by shareholders. Whilst in theory, rules 
which prevent such wealth transfers can enhance efficiency, the arguments 
involved do not justify regulation in the form of the current provisions. The law 
imposes haphazard restrictions on companies which are ill-tuned to the needs of 
parties. On the whole, the costs of such restrictions are likely to outweigh any 
benefits they bring. 

Whilst a case may be made for legal intervention to prevent shareholders from 
using limited liability companies to ‘judgment proof’ themselves when engaging in 
hazardous activities, the sporadic approach of the current minimum capital regime 
seems inadequate to do so. A case may be made for strengthening the regime’s 
application, but there are a variety of alternative mechanisms which could be used 
to achieve the same policy goal more cheaply and effectively. 

The information which is disclosed and ‘verified’ by the rules which regulate the 
raising of share capital seems to be of little, if any, relevance to creditors in making 
lending decisions. Attempts to justify these provisions as a means of minimising 
information asymmetry problems in corporate credit markets are therefore 
unpersuasive. It is possible to view the capital maintenance doctrine and financial 
assistance prohibitions as attempts to save contracting costs through the provision 
of ‘collective loan covenants’. Whilst the empirical evidence on loan covenants 
shows that there are potential savings in contracting costs to be had, it is unclear to 
what extent — if at all — these are captured by the current law. Furthermore, because 
the ‘terms’ supplied are mandatory and general in their application, firms for which 
they are not suited must incur the opportunity costs of transactions frustrated by the 
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restrictions. However, if companies were allowed to ‘opt in’ to one or more of a 
variety of such ‘collective terms’, then this would allow greater savings in 
contracting costs to be captured, with less risk of frustrating value-enhancing 
transactions. Establishing the realistic possibilities for such a regime is an 
important question for future research. 

This article offers a tentative validation of the CLRSG’s approach. The analysis 
suggests that the use of an efficiency-oriented framework can provide meaningful 
insights into some, at least, of the difficult trade-offs involved in reforming 
company law. The CLRSG’s preliminary proposals for public companies are 
largely of an incremental nature.'58 Perhaps the most significant is that the 
requirement that the court approve a reduction of capital would be replaced by a 
declaration of solvency by directors.!59 Yet the possibilities for reform as respects 
public companies are of course curtailed by the Second Company Law 
Directive.!© The CLRSG’s proposals for private companies have recently been 
amplified in a fifth consultation document, published in March 2000.16! In it, they 
take the view that the financial assistance provisions impose unjustified costs on 
private companies, and propose that they be repealed in this context.!6? The 
document also considers whether a more comprehensive minimum capital 

irement — or even a ‘solvency margin’ (ie net asset maintenance) regime — 
should be introduced.!6 This are rejected on the grounds, respectively, that 
minimum capital provides no protection against subsequent depletion, and that a 
solvency margin is ‘disproportionate ... and over-regulatory’. The analysis in this 
article provides support for this reasoning, and suggests that the reform proposals 
are likely to enhance the efficiency of company law. 
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International Promises and Domestic Pragmatism: To 

What Extent will the Employment Relations Act 1999 

Implement International Labour Standards Relating to 
Freedom of Association 


Tonia Novitz* 


This paper explores the rhetoric and reality surrounding implementation of 
international labour standards in the Employment Relations Act 1999. It focuses 
on UK commitments relating to freedom of association and considers whether the 
new legislation goes any significant way towards their fulfilment. The paper 
begins by outlining obligations which arise from a state’s membership of the 
International Labour Organisation (ILO) and ratification of ILO Conventions. It 
then goes on to examine indications that, since the change of government in 1997, 
there has been a significant shift in UK policy relating to such international 
obligations. The remainder of the paper examines reforms made by the 
Employment Relations Act to trade union recognition, protection of strikers from 
dismissal and prevention of anti-union discrimination. It emerges that the Third 
Way proposed by the present Labour Government entails a complicated detour 
from the path of full compliance with ILO standards. 


Each year, the International Labour Organisation (ILO) holds a conference. This 
forum provides Governments with the opportunity to state the extent of their 
commitment to international labour standards. In 1997, shortly after Labour’s 
electoral victory, the new UK Government representative said that he welcomed 
the opportunity to put on record the UK’s ‘wholehearted commitment to human 
rights and our full support for the ILO’s efforts to promote internationally 
recognised core labour standards’.! In 1998, the same Minister claimed that the 
policies of a UK Labour Government ‘on employment and human rights’ shared 
the same objectives as the ILO. Moreover, his Government was ‘on target’ for 
delivering those policies.2 This year, in July, the Minister continued in a similar 
vein, emphasising the Government’s support for recent ILO initiatives and 
criticising another state which had failed to comply with the recommendations of 
an ILO Commission of Inquiry.? 

Some will regard these statements as curious, given the contrast between 
undertakings given on the international stage and pledges made in the domestic 
sphere. The Government’s industrial relations agenda, set out in its White Paper 
on Fairness at Work, did not emphasise ILO standards. From this policy 
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statement, it would seem that the Blair Government’s primary commitment is to 
reconcile the interests of capital and labour under the umbrella catch-phrase of 
‘partnership’. An accommodation is to be reached, whereby the Labour Party 
will craft a new model of industrial relations, avoiding a return to the bad old 
days of industrial conflict. This stability is to be for the benefit of both social 
partners, and will enhance Britain’s economic success. Partnership is to be based 
on minimum standards of ‘decency’ and ‘fairness’, but apparently these are not 
to be determined with reference to standards set by the ILO, for these are not 
referred to in the White Paper. Instead, there is evidence of an intention to 
undercut minimum standards applied internationally. Britain will ‘still have the 
most lightly regulated labour market of any leading economy in the world’.5 
Fairness at Work is very much a document for the domestic audience; not a tool 
of international diplomacy. 

The Employment Relations Act 1999 can be regarded as a test of how 
international promises and domestic pledges may be reconciled. To some extent, 
this remains uncertain. While the Act has received royal assent,® the legislative 
scheme as a whole remains incomplete.” Much is to be done by regulation and it 
will be the ambit and impact of that regulation that is significant in determining 
compliance with international standards. Nevertheless, it is possible to reach a 
preliminary view, on the basis of the bare bones of the Act. Such is the task of this 
paper. 

This task is undertaken in three stages. Firstly, the UK Government’s obligations 
within the ILO are outlined. Secondly, the attitude of the present Government to its 
obligations is examined and contrasted with that of recent Conservative 
Governments. Finally, an assessment is made of certain reforms effected by the 
Employment Relations Act 1999. It emerges that despite an apparent change of 
tack, UK legislation has not veered as dramatically towards compliance with 
international labour standards as the Government would have us believe. Potential 
problems arising from this uneasy course of navigation are discussed in the 
conclusion. 





4 Prime Mimster’s Foreword to the White Paper on Farrness at Work (Cm 3968, 1998). 

5 ibid. 

6 Royal Assent was given on 27 July 1999. 

7 At the tme of writing, only certain provisions of the Act have come into force by virtue of 
Commencement Order SI No. 2509 (c 63) 8 September 1999, Commencement Order SINo 2830 (c 
72) 14 October 1999 and Commencement Order SI No. 3374 (c 90) 1999. As concerns freedom of 
association, the most significant was the second Commencement Order, which brought into force s 2 


from blacklisting), provision for partnerships at work and amendments to the functions of the 


Advisory, Conciliation and Arbitration Service (ACAS), the Central Arbitration Committee (CAC) 
and the Certification Officer. It was this second Commencement Order which also abolished the 
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Protection of Freedom of Association within the International 
Labour Organisation 


The United Kingdom was a founding member of the ILO when it was established 
in 1919.8 The ILO is now an agency of the United Nations. Although it does not 
have sole dominion over workers’ rights,? the ILO has been recognised as the 
primary body with specialist expertise relating to labour standards.!9 

By virtue of the ILO Constitution, all members of the Organisation must respect 
the principle of freedom of association, as this is fundamental to the operation of 
the Organisation’s tripartite structure.!! For example, each national delegation to 
the International Labour Conference is comprised of one employer, one worker and 
two government delegates. This tripartite forum has the power to adopt 
Conventions and Recommendations by a two-thirds majority.!? Such instruments 
aim to set minimum standards in discrete areas of employment law and industrial 
relations, upon which Member States may improve.!3 Regional organisations such 
as the European Community and the Council of Europe have established a 
relationship whereby they can, and often do, set standards higher than the 
minimum provided in ILO instruments.!4 

In theory, there is no obligation to ratify ILO instruments, but states must take all 
reasonable steps to achieve ratification (such as presenting the instrument to the 
national competent authority) and can be required to report back to the ILO on 
their progress.!5 In 1995, the ILO required states who had not ratified seven 
designated core ILO Conventions to make special reports on their efforts to comply 
with these standards.! Two of these ‘core’ Conventions are Convention No. 87 on 





8 Indeed, much of the impetus for the creation of the new Organisation came from Britsh civil servants 
and trade unionists. R’ Lowe, ‘Hours of Labour: Negotatng Industrial Legislation in Britain 1919- 
1939" (1982) Economic History Review 260, P. Davies and M. Freedland, Labour Legislation and 
Public Policy (Oxford: OUP, 1993) 25; K.D. Ewing, Britam and the ILO (London: Institute of 
Employment Rights, 2nd ed 994), 5. cf H. Butler, The International Labour Organization (Oxford: 
OUP, 1939) 32 

9 Other instruments such as the Universal Declaration on Human Rights (1948), the International 
Covenant on Civil and Politcal Rights (1966) and the International Covenant on Economic, Social 
and Cultural Rights (1966) also contain certain fundamental guarantees. Supervisory bodies 
responsible for assessing application of these UN instruments develop their own principles and 
case law, some of which has been very critical of the UK. See B. Crow and J Hendy, Reclaim our 
rights: Repeal the anti-union laws (London: Reclaim our Rights, 1998) 9. 

10 For example, its contributions were acknowledged by the award of the Nobel Peace Prize in 1969. cf 


12 ILO Consttution, Art 19. 

13 ILO Constitution, Art 19(8) states that in no case shall the ratification of a Convention be deemed to 
affect any law, custom or agreement which ensures more favorable conditions to the workers 
concerned than those provided for in the Convention or Recommendation. 

14 See the Agreement between the ILO and Council of Europe which came into farce 23 November 
1951, Appendix to Sixth Report of the ILO to the UN, 282-286; and the Agreement between the ILO 
and European Economic Community, which entered into force on 7 July 1958, in (1958) XLI(8) ILO 
Official Bulletin 565-567 and Vol. 312 UN Treaty Series 387-395. 

15 ILO Constitution, Art 19(5) and (6). 

16 This was decided by the ILO Governing Body at its 264th Session (November 1995). These reports 
have been presented to and assessed by the ILO Committee of Experts. See, for example, Report of 
the Committee of Experts (1999) ILC 87th Session, 18-19 and 29-39. 
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Freedom of Association and Protection of the Right to Organise 1948 and 
Convention No. 98 on the Right to Organise and Collective Bargaining 1949.!’ The 
United Kingdom has ratified both these Conventions,!8 although it has yet to ratify 
all of the core. 

Where an ILO Convention is ratified, the state in question is bound by the 
commitments contained therein. Under international law, these commitments can 
only be avoided by denouncing the Convention which, depending on the terms of 
the Convention, is usually possible after five or ten years of ratificati D 

States are obliged to present reports on the Conventions they have . These 
reports are supplemented by additional observations from interested trade unions 
and employers’ associations.» These are all assessed by a Committee of Experts 
who provide their conclusions. Selected cases are then discussed by the tripartite 
Conference Committee which may highlight non-compliance in a special 
paragraph.?! The aim of this procedure is to encourage compliance by exposing 
those states which evade their obligations. 

A number of complaints procedures are also available.” The Committee on 
Freedom of Association (CFA), founded in 1952, bears the chief responsibility for 
responding to complaints relating to freedom of association. The tripartite 
Committee, which consists of government, employer and worker representatives, 
reaches decisions by consensus. These are summarised in a Digest which is published 
at regular intervals.” Its jurisprudence is supplemented by the occasional decisions of 
the Fact-Finding and Conciliation Commission on Freedom of Association% and is 
closely related to that of the Committee of Experts, which also provides a periodic 
General Survey on freedom of association.” 


o o 

17 The other ‘core Conventions’ are Conventions Nos. 29 and 105 on the Elimination of all Forms of 
Forced and Compulsory Labour (1930 and 1957); ILO Convention No. 138 on the Minimum Age for 
Admussion to Employment (1973) (now supplemented by new ILO Convention No. 182 on the Worst 
Forms of Child Labour 1999), and ILO Conventions Nos. 100 and 111 on the Elminaton of 
Discrimination in Respect of Employment and Occupation (1957 and 1958). 

18 The UK was the first State to raufy Convention No 87 on 27 June 1949 and ratified Convention No 
98 on 30 June 1950. 

19 Handbook of Procedures Relating to International Labour Conventions and Recommendations 
(1999), paras 69-73. 

20 See L Swepston, ‘Supervision of ILO Standards’ (1997) UCLLIR 327, 334-6. 

21 The special paragraph replaced the special list. See EA. Landy, The Effectiveness of International 
Supervision: Thirty Years of ILO Experience (London: Stevens & Sons, 1966) 170 and V. Leary, 
Lessons from the Experience of the ILO in P. Alston (ed), The United Nations and Human Rights. A 
Critical Reappraisal (Oxford: OUP, 1992) 599. s 

22 See ILO Constitution, Art 24, under which employer and worker organizations can make 

tations that a state has not implemented the standards contained in a Convention which ıt 
has ratified. Under Art 26, ‘complaints’ can be made by governments who have ratified the same 


Amicorum Maarten Bos (Deventer: Kluwer, 1988) 191-192. 
23 ILO, Digest of Decisions of the Governing Body Commuttee on Freedom of Association (Geneva: 
International Labour Office, 4th ed, 1996) paras 9 and 10. Its jurisdiction is based on the 
constitutional guarantee of freedom of association, and it ‘will therefore entertain complaints 
regardless of whether the state in question has ratified Conventions Nos. 87 or 98. 
ibid. 
ibıd 207. 
An example is ILO, General Survey of the Committee of Experts on Freedom of Association and 
Collective Bargaining (Geneya: International Labour Office, 1994). 


RRR 
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Despite the creation of an extensive jurisprudence on various facets of ILO 
standards, there remains no sanction for failure to enforce ILO standards, apart 
from international embarrassment. A few years ago, the ILO and the World 
Trade Organisation (WTO) considered the possibility of trade penalties for non- 
compliance. This provoked controversy and protest, as various states expressed 
their concern about protectionist measures which might follow from a ‘social 
clause’ in trade agreements.” The ILO Declaration on Fundamental Principles 
and Rights at Work, agreed at the International Labour Conference in 1998, 
presented a temporary alternative strategy.78 However, it appears that the matter 
has not been settled. Speculation is growing that the US will insist that the WTO 
reconsider its position on the link between trade and core labour standards. The 
UK, with the EU, is recommending establishment of a working group on labour 
standards involving not only the WTO, but also the ILO and other interested 
parties.” It is not inconceivable that, in the near future, some compromise will 
be reached whereby trade sanctions are attached to certain violations of core 
labour standards. 


The UK response to international labour standards: prima facie 
evidence of a change in attitude 


From 1979-1997, there was significant resistance on the part of Conservative 
governments to ILO initiatives. For ten years no ILO Convention was ratified by 
the UK,?! while numerous Conventions were denounced.3? This was consistent 
with Conservative policies relating to social initiatives taken by the Council of 
Europe and the European Community.33 

The UK did remain bound by its obligations under ILO Conventions Nos. 87 and 
98. Denunciation of these Conventions would have made little sense, given their 
implicit status within the international community and the overriding constitutional 
principle which they represented. However, Conservative governments sought to 
interpret their obligations as narrowly as possible, so as to impose restrictions on 
British trade union activity. 


27 See ILO, Report of the Director-General. The ILO, Standard-Setting and Globalisation (Geneva: 
International Labour Office, 1997); abbreviated veraion published m (1997) 13 UCLLIR 143; and 
ILO, Report of the Director-General: Decent Work (Geneva: Intematiqnal Labour Office, 1999) 14- 
15. Also, B. Langille, “Eight Ways to Think About International Labour Standards’ (1997) 31 Journal 
of World Trade 27, 30-32. 

28 FL Kellerson, “The ILO Declaration of 1998 on fundamental principles and rights: A challenge for the 
future’ (1998) 137 International Labour Review 223, 224-225; and Langille, n 10 above. 

29 Guardian, 20 November 1999, ‘Clinton poised for WTO upset’. 

30 This ıs consistent with the present use of political conditionality within the European Union. See 
statement of the Secretary of State for Foreign and Commonwealth Affairs (Doug Henderson) on 
extension of the coverage of the EU Generalised System of Preferences, HC Deb Watten Answers vol 
308 col 56 9 March 1998. 

31 The most recent ratification before the Labour Government came to power was ILO Convention No. 
160 on Labour Statistics Convention 1985, ratified ın 1987. 

32 This amounted to a tally of thirteen Conventions, of which one has been declared obsolete by the ILO 
Governing Body. See ILOLEX, 6 September 1999. 

33 For example, Conservative governments did not sign or ratify further Protocols expanding the remit of 
the European Social Charter; they also resisted the extension of EC social policy, refusing to become 
party to the Community Charter of the Fundamental Social Rights of Workers 1989 or the Socal 
Chapter appended to the Maastricht Treaty on European Union 1992 
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In response, the Trades Union Congress (TUC) took various complaints before 
the ILO Committee on Freedom of Association* and brought matters to the 
attention of the ILO Committee of Experts.*5 The TUC did not always receive the 
response they desired. Nevertheless, from 1984 onwards, the UK was 


reprimanded repeatedly by ILO supervisory organs for failing to satisfy its 
obligations relating to freedom of association. For example, the ban on trade union 
membership at Government Communications Headquarters (GCHQ) was roundly 
condemned as contrary to Article 2 of Convention No. 87.37 

On election in 1997, a ‘New Labour’ Government appeared to take a very 
different stance. Its support for further protection of workers became apparent as it 
indicated its interest in adhering to labour standards set at a European level. The 
UK was to come within the fold of the Social Chapter to the Maastricht Treaty on 
European Union, and the Government was to become bound by new EC 
Directives. An example is the EC Directive on Part-Time Work.*8 This Directive, 
which gives effect to the agreement of the European social partners, is in tum 
based on the 1994 ILO Convention No. 175 on part-time work.’ In this manner, 
the Labour Government was led, albeit indirectly, to give effect to ILO standards. 

In addition, the new Government signalled a more direct interest in compliance 
with recommendations made by ILO supervisory bodies. Just two weeks after 
gaining office, the Foreign Secretary restored to workers at GCHQ the right to join 
a union of their choice.“ This may have been prompted by the Government’ s 
commitment to trade unions domestically, but it was also welcomed at the ILO 
International Labour Conference. This gesture appeared to indicate a change in the 
approach of the UK Government to international labour standards.*! 


34 See Case No. 1261 (UK) 234th Report of the ILO Governing Body Committee on Freedom of 
Association (1984) para 343; Case No. 1518 (UK) 275th Report (1990) para 53; Case No. 1540 (UK) 
277th Report (1991), para 47; Case No. 1618 (UK) 283rd Report (1991) para 422, 287th Report 
(1993) para 224, 300th Report (1995) para 32 and 302nd Report (1996) para 24; Case No. 1619 (UK) 
284th Report (1992) para 341; Case No. 1730 (UK) 294th Report (1994) para 162, Case No. 1852 
(UK) 304th Report (1996) para 474. 

35 See also Reports of the Commuttee of Experts on the Application of Conventions and 
Recommendations 1984-1997. 

36 For example, in 1989 the ILO Committee of Experts found that legislation regulating election of trade 
umon officials, strike ballots and political expenditure did not constitute a violation of freedom of 
association under Article 3 of Convention No. 87. See Report of the Committee of Experts on the 
Application of Conventions and Recommendations (1989) ILC 76th Session, 235-244, 

37 Case No. 1261 (UK) 234th Report (1984), para 343, at paras 361-364. Report of the Committee of 
Experts (1985) ILC 71st Session, 193-198 and Report of the Committee of Experts (1996) ILC 83rd 
Session, 165. See Ewing, Britain and the ILO, n 8 above, Chapter 6; and G. Moms, ‘Freedom of 
Association and the Interests of the State’ n K. Ewing, C. Gearty and B Hepple (eds), Human Rights and 
Labour Law (London: Mansell, 1994) 45—49. For other examples see, ın the same volume, B. Creighton, 
“The ILO and Protection of Freedom of Association in the Umted Kingdom’ 23-24. 

38 EC Directive 97/81 of 15 December 1997 was subsequently extended to the UK by Council Directive 
98/23 of 7 Aprl 1998. 

39 For example, compare the definitions of part-time worker and comparable full-time worker contained 
in Article 1 of Convention No. 175 with that in Clause 3 of the Framework Agreement to which 
Connel Dai cave ee ee ate et ee eae eee Reena ere 
Convention No. 175 with that in Clause 4(2) of the Framework 

40 On 3 October 1997, e a aT byi EA Da aibesitn bhutan 
director of GCHQ, civil service umons and the Govemment Communications Staff Federation 
(GCSF) (which had been established when the right to join the CCSU was abolished). See reference to 
this m Mimsterial speeches recorded in Freedom of Association, Human Rights and Democratic 
Development: Papers from a conference to commemorate 50 years of the ILO Convention No. 87 held 
in London m December 1998 (London: International Labour Office, 1999) 1—4 and 61-63 Note that 
the GCSF no longer exists having merged with the PTC in 1997. 

41 See ILO, Record of Proceedings (1997) ILC 85th Session, 19/100. 
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Statements by the UK to the International Labour Conference changed their tone 
and the Labour Government sought to demonstrate its commitment to ILO 
objectives by participating fully in the preparation of the Declaration on 
Fundamental Principles and Rights of Workers, as well as the new Child Labour 
Convention.‘? 

The UK’s ratification of ILO Convention No. 111 on the elimination of 
discrimination, in June 1999, can be regarded as consistent with these efforts. UK 
failure to ratify all the core conventions had become something of an 
embarrassment.*? Labour seemed concerned ‘to put this right’, even if this was a 
full two years after they entered government. Ratification of Convention No. 138 
concerning the minimum age of employment is still outstanding, but Government 
representatives have stressed their commitment to ratification, presumably in 
tandem with the new Convention on Child Labour.“ Whatever one’s scepticism 
about aspects of its foreign policy, the new Labour Government seems desirous of 
being seen as a Government which values human rights (including the rights of 
workers) and which acts in compliance with international law.45 

In Parliament, Labour Ministers criticised recent Conservative Governments for 
breaches of international obligations relating to labour standards.** Implicit in this 
was a pledge to act differently, to take the high moral ground. This position was 
maintained in parliamentary debates over the substance of the Employment 
Relations Act 1999. 

When, in the House of Lords, Conservatives asked that the Employment 
Relations Act place additional restrictions on industrial action, the Government 
Minister said that they did not propose to limit industrial action further under the 
Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA). To do so 
‘would be breaching our International Labour Organisation commitments which 
we take very seriously’.47 New provisions relating to protection of strikers from 
dismissal were described as a ‘response to the International Labour Organisation 
criticism that United Kingdom law provides insufficient protection for workers’ .48 
Moreover, section 3 of the new Employment Relations Act, which gives powers to 
the Secretary of State in respect of blacklisting, was said to reflect ILO standards.*9 








42 See as regards the 1998 Declaration, the statement of the Minster for Employment, Welfare to Work 
and Equal Opportunities (Andrew Smith) in HC Deb vol 323 col 437 14 January 1999. See for 
indications of support for the Child Labour Convention, statement of the then Secretary of State for 
International Development (Mr Foulkes) HC Written Answers vol 319 col 203 11 November 1998, 
No 10; also statement of the Secretary of State for International Development (Clare Short), HC 
Written Answers vol 322 col 592 16 December 1998. 

43 Statement of the Mimster for Employment, Welfare to Work and Equal Opportunities (Andrew 
Smith) in HL Deb vol 323 col 437 14 January 1999. 

44 UK Minister of State for Employment (Andrew Smith) in ILO, Record of Proceedings (1998) ILC, 
86th Session, announced that ‘the United Kingdom 1s taking active steps towards the ratification of 
Convention No. 138. .’ 

45 An example is the statement of the UK Minister of State for Employment (Andrew Smith) in ILO Record 
of Proceedings (1998) ILC, 86th Session: ‘The UK Government has put human nghts at the heart of its 
foreign policy’ The incorporation of the European Convention on Human Rights into UK legislation 
might also be considered compatible with this and of image. See the Human Rights Act 1998 

46 See the Minister of State, Foreagn Affairs (Robm Cook) HC Deb vol 295 col 930 10 June 1997; and 
the Minister of State, Department of Trade and Industry (lan McCartney), HC Deb vol 316 col 73 13 
July 1998 pointed out that the ILO had listed the UK (along with Burma) as a country which had not 
falfilled its internatonal obligations as regards workers’ nights. 

47 Lord McIntosh of Haringey, HL Deb vol 601 col 1282 7 June 1999. 


Department f 
49 The Minister for Small Firms, Trade and Industry, (Michael Wills) in HC Standing Committee E, 
Twelfth Sitting 18 March 1999 col 459, also ın defending thess provisions observed that the absence 
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Selective application of ILO standards in the Employment 
Relations Act 


The picture thus far is that of a Government which respects and seeks to comply 
with its international obligations. This vision is however diminished by the clear 
intention of the Government not to change certain facets of British labour 
legislation which have long been in violation of ILO standards. For example, trade 
unions will still be unable to discipline members for refusing to take industrial 
action. This is despite consistent criticism from the ILO Committee of Experts 
over the past ten years.*! Similarly, trade unions will still be unable to claim 
immunity from civil liability in respect of secondary action, despite condemnation 
of this rule in the ILO. 

In 1999, the ILO Committee of Experts challenged the UK stance on these issues 
for the first time since the Labour Government took office. The Government’s 
response is instructive. For example, there is to be no change on the law relating to 
secondary action. In response to TUC representations, expressing concern that 
employers have tended to restructure their businesses so as to make primary action 
secondary, the Government upheld the prerogative of employers to do so. The 
Government refused to accept the Committee’s recommendations that ‘workers 
should be able to participate in sympathy strikes provided the initial strike they are 
supporting is itself lawful’. To do so would be to take the UK ‘back to the 
adversarial days of the 1960s and 1970s’.4 On this issue, in its eagerness to 
distance itself from the manifestations of ‘old Labour’, the new Labour 
Government seems prepared to defy international censure. This is a more 
important indication of the Government’s priorities than the high flown rhetoric 
displayed in the annual International Labour Conference. 

This selective approach to implementation of ILO standards is also evident from 
instances where the Employment Relations Act changes existing legislative 
provisions, apparently in response to recommendations from ILO supervisory 
bodies, but arguably does not achieve full compliance. Three examples will be 
highlighted here.*° These are the limited protection from dismissal for participation 
in industrial action introduced by the Act, the measures taken in the Act to promote 
trade union recognition, and the additional provisions aimed at preventing 
discrimination on grounds of trade union membership. 


in the UK of protection against the blacklisting of trade umon activists has been repeatedly criticized 
by the International Labour Organisation. See also the Explanatory Note to the Employment Relations 
Bill of 13 April 1999 

50 TULRCA, s 65. 

51 Report of the Committee of Experts on the Application of Conventions and Recommendations (1989) 
ILC 76th Session, 235 44; Report of the Commuttee of Experts on the Application of Conventions and 
Recommendations (1997) ILC 85th Session, 204, and Report of the Committee of Experts on the 
Application of Conventions and Recommendations (1999) ILC 87th Session, 290. 

52 Report of the Committee of Experts on the Application of Conventions and Recommendations (1999) 
ILC 87th Session, 290-291. 

53 wid 290-291. 

54ibid 290. 

55 Although there are arguably others. For instance, fault might be found with the changes to balloting 
requirements (Schedule 3), and the limited impact that abolhtion of CROTUM and CPAUIA is likely 
to have. For example, although they will no longer receive assistance from CPAUIA, individuals not 
involved in the industrial dispute, but who are potentially affected by unlawful industrial action, 
remain entitled to seek an order under TULRCA 8 235A. 
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Dismissal of participants in industrial action 

The Employment Relations Act 1999 reforms the law relating to dismissal of 
participants in industrial action, but only applies this protection within a particular 
time frame. This is a partial application of the ILO principle that participation in a 
strike should not, by itself, be regarded as grounds for dismissal. 

The ILO has stated that the right to strike stems from the constitutional principle 
of freedom of association and that industrial action constitutes a legitimate trade 
union activity under Article 3 of Convention No. 87.% In Britain, employees who 
take industrial action are regarded by common law as acting in breach of their 
contracts of employment, entitling employers to terminate the contract.’ Section 
238 of TULRCA has modified the common law rule, in that it confers jurisdiction 
on an employment tribunal to consider a claim for unfair dismissal from a 
dismissed striker. However, this jurisdiction only arises where the employer has 
engaged in selective dismissal or re-engagement of participants in official 
industrial action.** Both the ILO Committee on Freedom of Association and the 
Committee of Experts condemned UK legislation for this reason.°? 

Section 16 and Schedule 5 of the Employment Relations Act, which introduce a 
new section 238A into TULRCA,® were explained by Government ministers as a 
response to ILO concerns. This provision lends protection to an employee who is 
dismissed by reason of his or her participation in protected industrial action, that is, 
a strike or action short of a strike which (by virtue of section 219) is not actionable 
in tort. However, this protection is only partial. An eight week time period 
demarcates the scope of the employee’s ability to claim unfair dismissal. If the 
dismissal takes place within the first eight weeks of protected industrial action, it is 
to be regarded as unfair if the reason for dismissal is that the employee took part in 
this action. If the dismissal by reason of participation in protected industrial action 
takes place at the end of the eight week period but the employee has ceased to take 
industrial action before this period expires, the dismissal is again unfair. If the 
employee’s participation in industrial action lasts longer than eight weeks, the 
employee will not be taken to have been unfairly dismissed, unless the employer 
failed to take ‘reasonable’ procedural steps to resolve the dispute.°! The section 
spells out what conduct one could expect of an employer and of a trade union, to 
determine whether the employer took these procedural steps. a 

The eight wee aes imposes a threshold not contemplated by international 
labour standards. The Labour Government has taken a step towards the 


56 Digest n 23 above, para 477; and General Survey n 26 above, paras 175 and 179. 

57 See Lord Wedderburn, ‘Laws About Strikes’ in W. McCarthy (ed), Legal Intervention in Industrial 
Relations: Gains and Losses (Oxford: Blackwell, 1992) 150-1. 

58 For the definition of unofficial industrial action see TULRCA, s 237(2). 

59 Case 1540 (UK) 277th Report (1991), para 47. Report of the Committee of Experts on the Application 
of Conventions and Recommendations (1999) ILC 87th Session, para 291, in which discussion the 
Committee of Experts summarises its past criticism of the UK on these grounds. Similar cottcisms 
have been made by the European Committee of Social Rights (previously the Committee of 
Independent Experts) responsible for monitoring compliance with the European Social Charter. See, 
for example, Conclusions of the Committee of Independent Experts XTI-I, 130-1. 

60 This new section is titled: Participation in Official Industrial Action and is due to come into force by 
Easter 2000. 

61 TULRCA, s 238A(5)(c). 

62 TULRCA, ss 238A(6) and (7) 

63 ILO supervisory bodies have only contemplated limiting the exercise of the right to strike in the 
public sector, essential services or where there is an acute public emergency. Digest, n 23 above, 
paras 526-545; and 590-597 General Survey n 26 above, paras 154-160 and para 179. 
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protection from dismissal on which the ILO insists, but this does not amount to full 
compliance. Instead we are seeing what appears to be a pragmatic compromise. 
Legitimate strikers are to receive some protection from dismissal, but there is to be 
a deterrent for lengthy industrial action. 

In both the House of Commons and the House of Lords, the Conservative 
Opposition seized the opportunity to question this time limit. They argued that an 
eight week period of protection would defer swift settlement of industrial disputes. 
They claimed that the period should be reduced to four weeks,“ although one 
Conservative peer in a humorous vein seemed prepared to barter to six weeks. 
The Labour Government thereby lost the opportunity to establish an international 
principle and instead opened itself to challenge of a more arbitrary numerical 
threshold. 


Trade union recognition 


Section 1 of the Employment Relations Act, which inserts a new Schedule A1 into 
TULRCA, provides a mechanism whereby an employer may be obliged to 
recognise a trade union (or unions) for the purposes of limited collective 
bargaining, and ultimately to adhere to a procedure agreement according to which 
such bargaining should take place. Under the new legislation, there is potential 
for automatic recognition where a majority of the workers constituting the 
bargaining unit are members of the applicant union (or unions), but ‘three 
qualifying conditions’ constrain the application of this provision.’ What is more 
likely to be significant is the option to achieve recognition through a ballot, which 
reflects the support of the majority of those workers voting and at least 40% of the 
bargaining unit.68 However, these provisions apply only to workplaces containing 
21 or more employees. In this manner, the problem of numerical thresholds arises 
again. 

In a 1998 decision on a complaint against the UK lodged by the TUC, the ILO 
Committee on Freedom of Association gave its provisional approval to such a 
procedure as a means by which to ensure that the most tative trade union is 
given the opportunity to bargain on behalf of workers. 

This is consistent with the body of case law and jurisprudence already 
established by the Committee.7! However, while the Employment Relations Act 
provides that the procedure for recognition will not apply to firms with less than 21 








64 HC Standing Committee E, Eighth Sitting 9 March 1999 (Morning) col 298, per Tum Boswell; HL 
Deb vol 603 col 1103-1105 8 July 1999 

65 HL Deb vol 603 col 1105 8 July 1999, per Baroness Miller of Hendon. 

66 At present, under TULRCA, s 178 recogninon ıs voluntary, but an independent trade union 
recogmsed by an employer 1s entitled to access to information for collective bargaining purposes, its 
officials are entitled to tme off for specified activities, and the union may take advantage of statutory 
consultation rights. 

67 TULRCA, Schedule Al, para 22(3) states that even where the prima facie criteria is met for automatic 
recognition, if any of the qualifying conditions is fulfilled, the CAC will not issue a declaration but 
will hold a ballot Of the three qualifying conditions, the one which poses the greatest danger to 
successful applications for antomatic recogmition is that which requires the CAC to consider whether 
“a ballot should be held ın the interests of good industnal relations’. If, as is to be expected in these 
circumstances, the umon’s application for a declaration arises in the context of strong employer 
opposition to recognition, legitimation of the workers’ views by a ballot may well be regarded as 
advisable for the maintenance of ‘good industrial relations’. 

68 TULRCA, Schedule Al, para 29. 

69 TULRCA, Schedule A1, para 7. 

70 Case No. 1852 (UK) 309th Report (1998), para 308 at para 337. 

71 See Digest, n 23, paras 824, 826 and 833. 
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employees, the ILO jurisprudence does not seem to envisage that there should be 
numerical thresholds for recognition requirements. 

In the House of Lords, the Government Minister conceded that this numerical 
threshold would exclude 8.1 million people or 31% of the total workforce from the 
statutory recognition provisions.” The rationale is that appuesuon of the 
recognition procedure could be harmful to small businesses;”* the Government 
does not appear concerned by the lack of access to collective bargaining which this 
threshold entails. Nor was it willing to respond to TUC concerns that this exclusion 
is likely to have a discriminatory impact, as more women than men work in small 
workplaces.” 

Once again, the Labour Government advocated a magic number which was 
difficult to defend on grounds of principle. This threshold, like the time period 
chosen for protection of strikers from dismissal, seems relatively arbitrary. One 
member of the Opposition described the number as having been plucked out of the 
air.?> She and others argued for a threshold of 50 employees, thereby seeking to 
exclude greater numbers of workplaces from these provisions.’6 

The Government itself has provided its own legislative loophole.” This allows 
the Secretary of State, subject to an affirmative resolution procedure, to move this 
numerical threshold up or down if necessary.” What will be regarded as necessary 
remains uncertain, but the Government seems to be sending a message that this is 
dependent upon practical considerations and not international principle. 


Discrimination relating to trade union membership 


Sections 2 and 17 of the Employment Relations Act reform the present law relating to 
discrimination on grounds of trade union membership. 79 The situation here is more 
complex, for numerical thresholds are not at issue. Instead, it is as if, in the passage of 
this part of the legislation, the Government has deliberately engendered an aura of 
uncertainty which leaves in doubt the extent of compliance with international labour 
standards. The controversy here centres on the implications of the amendments for 
the future application of sections 146 and 148 of TULRCA. 

In 1993, the Court of Appeal ruled on an appeal concerning two cases, 
Associated Newspapers v Wilson and Associated British Ports v Palmer.™ In both 


72. See HL Deb vol 603 col 1045 8 July 1999. The TUC has placed this estimate more conservatively at 
approximately 5 million. See Motion C2 on Employment Rights and Fairness at Work, carried at 1999 
TUC 


73 In HC Standing Committees E, Tenth Sittng 16 March 1999 (Momnung) col 347, the Mister for Small 
Finns, Trade and Industry (Michael Wills) stated that “The Government recognize that small firms 
may be different in that they are often managed on a personal basis and collective bargaining may be 

. However, he acknowledged that some small firms already recognized trade unions 
voluntarily and that he was ‘sure they will continue to do s0’. 

74 Fairness at Work White Paper — TUC Response (1998), paras 38-47. 

75 An example 1s Baroness Miller of Hendon, see HL Deb vol 601 col 1161 7 June 1999. 

76 See HC Deb vol 328 col 884-916 30 March 1999; HL Deb vol 600 col 1038-1040 10 May 1999 per 
Baroness Seccombe, HL Deb vol 601 col 1160-1175 7 June 1999; HL Deb vol 603 col 1040-1046 8 
July 1999; HL Deb vol 604 col 567-571 15 July 1999; HC Deb vol 336 col 41-48 26 July 1999. 

77 See TULRCA, Schedule A1, paras 7(6) and 707). 

78 HC Standing Committee E, Tenth Sittmg 16 March 1999 (Moming) col 368-369, per the Minister for 
Small Firms, Trade and Industry (Michael Wills); HL Deb vol 601 col 1176 7 June 1999 and vol 603 
col 1045 8 July 1999 per Lord McIntosh of Haringey; and HC Deb vol 336 col 48 26 July 1999. 

79 Employment Relations Act 1999, Section 2 (and thereby Schedule 2) came into force on 25 October 
1999, by virtue of Commencement Order SI No 2830 (c 72) 1999. Section 17 has yet to come into 
force. 

80 [1993] IRLR 336. 
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cases, the employees in question had been deprived of a pay rise because they were 
unwilling to enter into an individual contract and forego collective bargaining 
through a trade union. The Court of Appeal upheld the initial finding of the 
Industrial Tribunal that there had been discrimination against the employees on 
grounds of trade union membership. An ‘omission’ to provide these employees 
with a pay rise constituted a discriminatory act within section 146 of TULRCA. 
Dillon LJ also refused to accept the employer’s argument that a distinction could 
be drawn between trade union membership and participation in collective 
bargaining. The latter was regarded as a vital service provided by trade unions. 

The Conservative Government of the time was unwilling to accept this ruling, 
taking the view that the employer should have been able to effect such a change in 
its relationship with its employees. The decision of the Court of Appeal was given 
on 30 April. On 6 May, at the third reading of the Trade Union Reform and 
Employment Rights Bill, an amendment was introduced by Viscount Ullswater.®! 
This was done at a sufficiently late stage in the passage of the Bill to prevent 
extensive discussion or consultation.® 

The Ullswater amendment (section 13 of the Trade Union Reform and 
Employment Rights Act 1993) introduced a new sub-section (3) to section 148 
of TULRCA. This requires that where there is evidence that the employer’s 
purpose was also to ‘further a change in his relationship with all or any class of his 
employees’, a complaint under section 146 is excluded, unless the action was such 
as no reasonable employer would take. The aim of the amendment seems to have 
been to protect employers when cases like Wilson and Palmer arose again. To 
some extent, this amendment proved unnecessary, given the subsequent judgment 
of the House of Lords on appeal.® 

The House of Lords held that the employers had not taken discriminatory action 
short of dismissal in the Wilson and Palmer cases, giving two reasons for their 
decision. Firstly, by a majority, their Lordships found that a legitimate distinction 
could be drawn between omissions and acts, due to the peculiar wording of the 
section in question. The context was such that the word omission could not 
sensibly be substituted for action.& Secondly, there was unanimous agreement that 
collective bargaining was not an essential feature of union membership. A union 
unable to bargain on behalf of its members could still offer them other important 
and valuable services.85 

Following a TUC complaint, the ILO Committee on Freedom of Association 
found that the UK was in breach of Article 1 of ILO Convention No. 98, which 
prohibits discrimination on grounds of trade union membership. The Committee 
denied that any sensible distinction could be drawn between discriminatory acts 
and omissions, or indeed between trade union membership and collective 
bargaining. ‘By proposing a substantial pay raise to the workers who accepted 
individual contracts and gave up collective representation, and refusing it to 








81 HL Deb vol 545 col 860 6 May 1993. 

82 cf Cnticism from the ILO Committee on Freedom of Association in Case No. 1730 (UK), 294th 
Report (1994) para 162, at para 194. 

83 See [1995] IRLR 258. 

84 Ths was a 3/2 decision with Lord Lloyd and Lord Slynn dissenting Normally, s 298 TULRCA 
requires that im the Act, unless the context otherwise requires, the terms act or action include 
omussion. Lord Bridge, delivenng the leading judgment, found that this was a context in which a 
different interpretation was demanded. See [1995] IRLR 258 at 261-263. 

85 ibid at 264, per Lord Keith of Kinkel. 

86 Case No. 1730 n 82 above, at para 202. There were significant problems of compatibility with the 
pnnciples of freedom of association. 
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workers who did not, the employers were offering a sweetener which removed 
much of the interest of being a trade union member’.87 The Committee also 
objected to the Ullswater amendment. The wording of new section 148(3) 
TULRCA was so ‘wide and vague’ that tribunals would practically be compelled 
to reject victimization complaints except in the most extraordinary 
circumstances. The Committee therefore called on the then Conservative 
Government to reconsider the amendment in consultation with workers’ and 
employers’ organizations.®° This view was reiterated in a later case relating to the 
UK,™ and in recommendations made by the ILO Committee of Experts.9! 

Schedule 2 to the Employment Relations Act recognises some of the defects of 
UK legislation, providing for explicit protection of trade union members from 
discrimination by omission as well as direct action. Yet, while the Government 
aligned treatment of acts and omissions, there has been no acknowledgement of the 
ILO view that trade union membership and collective bargaining are inter-related. 
Lord McIntosh, for the Government in the House of Lords, stated that ‘the right to 
belong to a trade union is separate from any rights to collective bargaining ... The 
existing law makes that distinction and we wish to preserve it’.92 An issue therefore 
remains as to the extent to which employers may discriminate against workers who 
wish to engage in collective bargaining. 

Section 17 of the Employment Relations Act purports to tackle this problem. The 
provision gives powers to the Secretary of State to make regulations, subject to an 
affirmative resolution procedure, to protect workers from detriment and dismissal 
where they refuse to enter into a individual contract which would replace a 
collective agreement. Government Ministers did appear interested in replacing 
regulatory discretion with a more substantive provision.’ However this was never 
achieved. Instead, those reading the Act are left in some doubt as to what 
protection it will be within the Secretary of State’s power to provide, given the 
content of section 17(4). 

Section 17(4) follows from the Conservative amendment proposed in the House 
of Lords.™ The original ‘Miller amendment’ stated that: 

(4) the payment of higher wages or higher rates of pay or overtime or the payment of any 

signing on or other bonus or the provision of other benefits having a monetary value to other 

workers employed by the same employer shall not constitute a detriment to any worker not 

receiving the same or similar payments or benefits within the meaning of subsection (1)(a) 

of this section so long as — 

(a) there is no inhibition in the contract of employment of the worker receiving the same 

from being the member of any trade union, and 





87 ibid para 200. 

88 ibid para 199. 

89 Case No. 1730 294th Report (1994), para 161; 302nd Report (1996), para 38. For a similar statement 
see Case No. 1845 (Peru) 306th Report (1997), para 509 at 517 

90 Case No. 1852 309th Report (1998), para 308 at 342; previously discussed ın 304th Report (1996), 
para 474, 

91 Report of the Committee of Experts (1996) ILC 83rd Session, 224-225; referred to again in Report of 
the Commuttee of Experts (1998) ILC 86th Session, 265. 

92 HL Deb vol 601 col 1286 7 June 1999. 

93 HC Standing Commuttee E, Twelfth Sitting 18 March 1999 col 478, per the Minister for Small Firms, 
Trade and Industry (Michael Wills), who conceded that there was ‘less justification’ having the 
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(b) the said payments of higher wages or rates of pay or overtime or bonuses or the provision 
of other benefits are in accordance with the terms of a contract of employment and 
reasonably relate to services provided by the worker under that contract, 

and paragraph 4 of Schedule 2 to this Act and sections 146 and 148(3) of the Trade Union 
and Labour Relations (Consolidation) Act shall be construed accordingly.’ 


In introducing this Conservative amendment, Baroness Miller of Hendon made 
direct reference to passages from the Fairness at Work White Paper. She 
claimed that the amendment would achieve the Government’s purposes, while 
circumscribing the discretion of the Secretary of State. Calling for the vote in 
the obvious absence of many Labour peers, the amendment was agreed to and 
resolved in the affirmative. It was then rejected by the House of Commons, but 
only because the Government objected to the final paragraph considering that 
it should have no impact on the question of interpretation of section 146 
TULRCA.% When this message was relayed to the House of Lords,™ the 
Conservative peers did not insist upon the original amendment, but accepted a 
compromise whereby the final paragraph (the ‘construction clause’) was 
deleted. 

It seems that much will depend upon how each component of section 17(4) is 
interpreted by the Government (and perhaps ultimately by the courts). If in section 
17(4)(a), as the Government Minister has suggested, collective bargaining is to be 
distinguished from membership of a union, then it seems that the Government will 
not act to prevent sweeteners being given for individual bargaining, subject to 
subsection (b) (for the two clauses present cumulative requirements). In section 
17(4)(b), assessment of what is reasonable will be important, as will the question of 
proportionality. 

It will be interesting to see how any Regulations under section 17 interact 
and overlap with sections 146 and 148. This question is pertinent, given that 
section 148(3) of TULRCA was not repealed despite Lord Wedderburm’s 
eloquent arguments in the House of Lords.” The desire of the Government 
was to keep these separate, but it is unclear whether the Government will 
simply accept carte blanche the principle that an employer may offer superior 
terms under individual contracts to further a change in its relationship with 
employees. If it does so, it is difficult to see what Regulations issued under 
section 17 will accomplish. In the alternative, if it is sufficiently bold, the 
Government could implicitly limit the scope of the principle set out in section 
148 through its Regulations. Lord McIntosh considered that the Ullswater 
amendment provided clarity and Labour has rejected the return to any 
uncertainty.° In my view, for the meantime, that uncertainty remains, if it is 
not exacerbated by the current state of affairs. 

It would seem that the Government is, to put it frankly, in a bind. To allow 
individual contracting too much lee-way could undermine collective bargaining 
arrangements which the Government struggles to establish in Schedule 1, but on 
the other hand Government is hesitant to place controls on management's ability to 
restructure their business.” Lord McIntosh appeared to admit as much when he 
conceded his inability to provide a substantive provision in place of the discretion 
given to the Secretary of State in section 17. Informal consultations with interested 





95 HC Deb vol 335 col 1261-1271 21 July 1999. 

96 cf Companion to the Standing Orders and Guide to the Proceedings of the Lords (1999), Chapter 6. 
97 HL Deb vol 601 col 1283-1286 7 June 1999. 

98 ibid col 1286-7. 

99 ıbid col 1287. 
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parties had revealed complications.! It is evident that international principle was 
not the Government’s priority. 


Conclusion 


The Employment Relations Act 1999 was the Labour Government’s ‘industrial 
relations settlement for this Parliament’. This is a settlement which does not so 
much reconcile international and domestic policy statements, as give priority to the 
political agenda set out in Fairness at Work. International labour standards were 
not used as the parameters for reform, but were rather referred to for strategic 
purposes, in defence of particular changes to TULRCA. Ministerial claims to a 
principled stance were eroded. 

The Conservative Opposition gleefully pointed out some of the more glaring 
inconsistencies between Labour’s conflicting commitments and attempted to 
capitalise on these. The Miller amendment is a case in point. Section 17 of the Act 
presented Conservatives with an opportunity to thwart the implementation of 
international labour law and, just as in days of yore, they gladly took it. 

The Labour Government’s failure to deliver ILO standards has not passed 
unnoticed by the TUC. At the 1999 TUC Congress, where the Director-General of 
the ILO was an invited speaker, a motion was carried, calling for ratification and 
compliance with all ILO Conventions and for protection of the right to strike in 
line with ILO definitions.!°' Whereas ILO standards have long been regarded in 
the UK as ambitious and unobtainable goals, international consensus has 
determined that they constitute a basic minimum. These are standards which have 
been agreed upon by all of the factions within the tripartite ILO Committee on 
Freedom of Association. They are now the foundation for trade agreements and the 
ILO Declaration on Freedom of Association, as the UK has itself recognised,.!©@ To 
renege on these obligations is therefore unacceptable to the TUC. It is this 
dissatisfaction, expressed by one of the social partners, which does not bode well 
for the Blair conception of partnership. 

The tangle of rhetoric surrounding the passage of the Employment Relations Act 
1999 demonstrates the complications inherent in the Government’s present course 
of action. If its policy is to be perceived as credible, more consistency of approach 
may be required, both on the international stage and in the domestic sphere. 


100 Lord McIntosh in HL Deb vol 604 col 1364 26 July 1999. 

101 Composite Motion C2 on Employment Rights and Fairness at Work, carried at TUC Congress 1999. 

102 cf ILO, Record of Proceedings (1998) ILC 86th Session, Report of the Committee on the Declaration 
of Principles, paras 58, 98 and 128. 
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Salaried Defenders and the Access to Justice Act 1999 
Derek O’Brien* and John Arnold Epp** 


The Access to Justice Act 1999 (the AJA)! has been described both by its champions 
and by its critics as ‘the biggest shake-up in legal services for fifty years,’ and as 
‘changing the legal landscape.’? The changes to the provision of criminal legal aid 
have aroused particular controversy. As a result of the AJA governance of the 
criminal legal aid scheme has been reconfigured. Responsibility for the provision of 
criminal legal services and the administration of criminal legal aid has been assigned to 
the new Criminal Defence Service (CDS), which will operate under the auspices of the 
Legal Services Commission (LSC).4 More controversially, the system for 
remunerating lawyers has been transformed. Before the AJA the majority of criminal 
legal services were provided by lawyers in private practice who were, traditionally, 
paid under a variety of different schemes, each of which to a greater or lesser extent 
embodied the central premise that payment would be made ‘after the event’ based on 
the time expended on the case.5 Under the Act lawyers in private practice are, wherever 
possible, to be paid by means of block contracts with prices for the lawyer’s services 
being fixed in advance.® In addition to entering into block contracts with lawyers in 
private practice, the CDS has been empowered to deliver criminal legal services by 
using lawyers employed either directly by the LSC or indirectly through bodies or 
organisations established by the LSC.’ There will thus be a new breed of lawyer. 
Individually, these lawyers will be referred to as salaried defenders and, collectively, 
as the salaried defence service (‘SDS’).8 The Government may thus be said to be 
*University of Westminster 
**Cayman Islands Law School. 

1 1999, c 22. The Act received the Royal Assent on 27 July 1999. 

2 Lord Goodhart and Lord Bingham, HL Deb vol 595 cols 1119 and 1123 respectively, 14 December 1998. 

3 The House of Lords twice rejected the provisions relating to the introduction of a salaried defence 

service. 
4 AJA, 8 12. 


5 In 1986 this system of remuneration was replaced by a system of fixed fees m relation to certain 
categories of work in the Crown Court. However, only a small percentage of the total remuneration 





‘Controlling Lawyers’ Costs through Standard Fees: An Economic Analysis’ in R. Young and D 


state an annual fee, paid in monthly installments, for a fixed number of hours of legal service, chs 4 
and 6. High cost cases will be the subject of individual contracts, ch 5. 

7 AJA, 38 13(2) and 142). 

8 In America, lawyers employed directly by the state are referred to as ‘public defenders’ and, in 
Cansda, as ‘staff lawyers.’ In this article the term ‘salaried lawyers’ is used to descnbe lawyers 
employed by the state in other jurisdictions. 
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following the lead set by a number of other common law jurisdictions? and moving 
from a ‘judicare model’ towards a ‘mixed delivery model,’ comprising both private 
and salaried lawyers for the supply of criminal legal services.}° 

The concept of block contracting had been a key feature of the previous 
Government’s proposals to reform the legal aid system.!! Despite the reservations 
which the Lord Chancellor expressed while the Labour party was in opposition, it 
was clear from his speech to the Law Society in 1997 that he too now favoured 
block contracting as the most effective means of controlling the legal aid budget. 2 
The introduction of the SDS, however, took many people by surprise. Preliminary 
details of the scheme first appeared in the White Paper, Modernising Justice,” 
which was published only two weeks before the Bill itself was introduced in the 
House of Lords. The lack of consultation was much criticised both within and 
outside Parliament: “The proposal in the Bill for a so-called public defender service 
has come ... out of the blue, with no public demand, no call from the legal 
professions, no recommendation or other consideration by a Royal Commission, 
and certainly no prior discussion with the Bar Council, The Law Society, or other 
bodies such as Liberty and JUSTICE.’!* The lack of consultation meant that many 
were puzzled by the government’s decision to introduce a salaried defence service. 
Lord Ackner’s reaction was typical of the response of opponents to this measure: 
‘There is no demand; there is no need for a state criminal defence system. Why 
therefore is it being foisted upon us?’!5 

The answer to Lord Ackner’s question lies in the government’s belief that the 
legal aid budget is escalating out of control!* and that the SDS will enable it to regain 
control of the budget, by providing the LSC with the means to assess whether it is 
obtaining value for money from contracted lawyers in the private sector, whilst at the 
same time providing a competitive stimulus to lawyers in private practice.!7 The 
government believes that such benefits outweigh the concerns that have been 
expressed by opponents regarding the potential lack of independence of the SDS, 
and the poor quality of services generally provided by salaried lawyers. Such 
concerns, the government argues, are, in any event, unfounded. 

The first section of this article explores the concerns which were raised in the 
debate in Parliament and tests them against the background of evidence from 
Canada and other jurisdictions about the performance of salaried lawyers. The 
second section focuses on the benefits which it is claimed may be gained from a 
mixed delivery model in terms of cost control and improving the quality of 
criminal legal services. The third section considers whether a mixed delivery 





9 Vanous jurisdictions in the United States, Canada and Australia have for a number of years used 
different combinations of salaried and private lawyers to deliver criminal legal aid services. 
Legislation has also been enacted to facilitate the use of salaned lawyers in Scotland, although in a 
limited role: Come and Pumshment (Scotland) Act 1997, s 50. See L Bradley, ‘Annotations’ in 
Current Law Statutes (London: Sweet & Maxwell, 1997) 97. 

10 This typology derives from wntings of the Canadian Bar Association Standing Committee, Legal Aid 
Delivery Models: a Discussion Paper (Ottawa: CBA, 1987) (hereinafter CBA Discussion Paper). 
11 See Lord Chancellor's Department, Legal Aid-Targeting Need (London: HMSO, 1995) and Strilang 

the Balance:The Future of Legal Aid in England and Wales (London: HMSO, 1996) 

12 Lord Irvine of Larg, Speech to the Solicitors’ Annual Conference 18 October 1997. 

13 Cm 4155 (1998) ch 6. 

14 HC Standing Committee E 11 May 1999. When pressed on the issue of lack of consultation, the Lord 
Chancellor was obliged to concede that the only consultation that had taken place had been with 
representatives of the Bar and Law Society m private in his offices, HL Deb vol 596 col 882, 26 
January 1999. 

15 HL Deb vol 604 col 1305 26 July 1999. 

16 Modernising Justice, n 13 above, para 6.6. 

17 HL Deb vol 604 col 196 26 July 1999. 
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model, based on a template of salaried and private lawyers competing with each 
other, is the most appropriate model for the new CDS and whether it will result in a 
meaningful improvement in the overall quality of criminal legal services. Three 
distinct but related questions are posed: first, whether the SDS will be able to 
compete effectively with lawyers in private practice so long as it is obliged to 
operate within the parameters that have been fixed by the government; second, 
whether it is desirable that the SDS should compete with private contracting to 
deliver the same service to the same group of clients; third, whether it is necessary 
for the SDS to compete with private lawyers in order to achieve the government’s 
objectives. In answering these questions it is argued that the government has a 
unique opportunity whilst the SDS is still at an embryonic stage to define a role for 
the SDS which transcends its function as a managerial tool; and which will allow 
the SDS to contribute to the improvement of the overall quality of criminal legal 
services by complementing rather than competing with lawyers in private practice. 
The final section considers how the decision whether to compete or complement 
will affect the organisational model chosen as the basis for establishing the SDS 
and how this, in turn, may impact on its independence and its relationship with the 
wider legal aid community. 


Opposition to the SDS and the evidence from other jurisdictions 


The debate in Parliament 


Wherever the issue of salaried lawyers has been discussed the arguments have 
tended to be ideologically charged and based on political and cultural 
preconceptions.!8 On the one side of the dialectic stand the supporters of salaried 
schemes, who favour such schemes on two grounds. The first is that they are 
cheaper and hence represent a better use of scarce public funds. Secondly they 
argue that they are better suited to dealing with the problems faced by people with 
low-incomes than traditional judicare schemes.!9 On the other side of the dialectic 
is the profession itself, which has for a long time opposed the introduction of 
salaried lawyers and has sought to justify its monopoly of the provision of legal 
services on the basis that lawyers in private practice, professionally trained and 
governed by a professional code of conduct, are in the best position to serve their 
client’s interests.” 

In England, where the dramatic increase in the numbers joining both sides of the 
profession has been funded by a corresponding rise in the legal aid budget,” it was 
only to be expected that the profession would be vocal in its resistance to the 
introduction of the SDS. Opposition to the introduction of the SDS in the debates 
in Parliament was thus predictably monopolised by former and present members of 
the profession. Although concern was expressed that the SDS would be used to 
deliver a ‘cut price,’ low quality service, it was principally on the issue of the 


18 For a history of the debate on salaried versus judicare schemes in other jurisdictions see T. Gonely, 
Legal Aid Delivery Systems: Which Offer Best Value for Money in Mass Casework? (London: Lard 
Chancellor’s Department, 1997) Research Series No 10/97. 

19 National Council of Welfare (Canada), Legal Ald and the Poor (Acceas to Justice Network: 
<www.acnet org> 1996) (heremafter CNCW Report). 

20 R. Abel, The Legal Profession in England and Wales (Oxford: Blackwell, 1988) 4. 

21 For a discussion of thus phenomenon see R. Smith, ‘Legal Aid m England and Wales’ in F. Zemans, P. 
Monahan and A. Thomas (eds), A New Legal Aid Plan for Ontario: Background Papers (North York, 
Ont.: York University Centre for Public Law and Public Policy, 1997) 141. 
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independence of the SDS, or rather lack of it, that the battle was fought. In this 
regard it was perhaps unfortunate that the introduction of the SDS coincided with 
the introduction under the AJA of rights of audience in the Crown Court for 
employed lawyers.” It was argued that excluding advocates employed by the state 
from appearing on behalf of the prosecution in Crown Courts had been a 
cornerstone of the constitutional protection of an accused’s rights in English 
jurisprudence. With this comerstone removed the need for an independent 
defence lawyer was made even more imperative. According to Lord Hutchinson, a 
nightmare scenario would soon be reached in which: 


That fine warrior (the salaried state defender) is to be sent out to do battle on the field of 
liberty and human rights, with his opposite number, his local colleague in arms, the salaried 
state prosecutor — an all-state contest. As many others have long predicted, introduce a state 
prosecutor and the state defender follows as night follows day — the dark night of 
dependence and control, the other side of the coin. 


For others, including Baroness Mallalieu, it was a matter of incontrovertible 
principle that ‘the state which makes the accusation should not either control the 
defence of those who are accused by the state or even appear to the accused to do 
so. The state pays for the defence in legally aided cases. But it must not, either in 
reality or in perception, call the tune.’ Lord Archer argued that only the private 
Bar could guarantee a sufficient measure of independence, because members of the 
private Bar contract independently for their services and are ‘answerable to no 
employer, no shareholder, no partner, no firm.’ By contrast, Lord Thomas 
suggested, 
someone who works for a salary and whose career prospects depend upon promotion within 
the organisation may not appear to the client to be (indeed, he may not be) independent of a 
service which, however fair it seeks to be, has an interest in shortening cases and clearing 
lists. In any event qualities which make for promotion within an organisation are not 
necessarily those which mark the successful forensic lawyer, prepared to be critical of the 
government or of services like the police.?7 


Opponents were particularly fearful of the close relationship, which would be 
enjoyed between members of the SDS and their respective counterparts in the CPS, 
by virtue of their proximity, their daily contact and their shared interest in 
disposing quickly of troublesome cases.¥ It was believed this would lead to a 
culture of negotiated justice.” 

The Government was quick to respond to these accusations by pointing out first, 
that it was an insult to a body of men and women that did not yet exist to suggest that 
their independence could be so easily compromised, and second, that allegations 
could be made just as easily of close relationships between prosecuting and defending 
members of the private Bar, many of whom come from the same Chambers.» It was 








L. Ley, ‘The Independent Bar under New Labour’ [1998] NLJ 1295. 
HL Deb vol 595 col 1149 14 December 1998. 

HL Deb vol 596 col 899 26 January 1999. 

ibid col 895. 


28 

29 Baroness Kennedy, HL Deb vol 595 col 1158 14 December 1998. 

30 It was also pomted out by Lord Bach that ‘one only needs to visit any robing room in any Crown 
Court in this country to know that bargaining takes place between an independent prosecuting 
barrister and an independent defence barrister. Sometimes it is for convenience of the offender, 
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also pointed out that the government has always employed a range of personnel from 
environmental health officers to judges whose independence was not open to 
question.?! Ultimately, however, it was argued that lawyers’ independence depends 
not on the way that they are paid, but flows from their membership of a profession 
and their obedience to the ethical rules, which their profession enforces.32 
Furthermore, in order to buttress the independence of those employed by the LSC 
who were not already members of a profession, the Government proposed to 
introduce a new statutory code to regulate their conduct. According to the 
Government, the code would go even further than the codes of either professional 
body in ensuring the independence of those employed by the LSC.33 


Salaried lawyers: the experience of other jurisdictions 


The debate in Parliament was, of necessity, based almost exclusively on anecdotal 
evidence with only occasional reference to other jurisdictions. When opponents did 
refer to other jurisdictions it was almost always to the experience of the public 
defender’s office in the United States, the spectre of which haunted the debate.34 
Whilst it is true that the United States provides some glaring examples of how not 
to run a salaried defence service,?5 it would be wrong to assume that salaried 
schemes, even those which operate within the United States, are universally 
inferior to the services provided by private lawyers. 

The empirical evidence available from Canada, in particular, where the relative 
merits of salaried and private lawyers have been tested by reference to working 
mixed delivery models in a number of provinces, presents a formidable challenge 
to the assumptions that informed the debate in Parliament. Such evidence suggests 
that there may not be a significant difference between the services provided by 
salaried lawyers and private lawyers at least in terms of cost, case outcome and 
client satisfaction. Canada provides an invaluable source of empirical data for 
evaluating both the overall operation of mixed delivery models and the relative 
merits of the different delivery systems within each model for two reasons. The 
first is the diversity of the mix of legal aid plans. Canada is made up of ten 
provinces and three territories with no two jurisdictions having identical 
arrangements for the delivery of legal aid. Second, even within provinces and 
territories which operate mixed delivery models, each utilises a different selection 
and proportion of salaried and private lawyers.37 








31 HL Deb vol 595 col 1109 14 December 1998. 

32 HL Deb vol 597 col 567 16 February 1999. 

33 The code is to be prepared by the LSC and must include the matters referred to in section 16(2) of the 
AJA, including duties to avoid discnmiaton, to protect the interests of the individuals for whom 
services are provided, to avoid conflicts of interest and to protect confidentiality. It is to be reinforced 
by section 42 which emphasises the duty to the court to act with independence in the interests of 


Justice. 

34 ‘The idea of introducing a cmminal public defender system into Britain fills me with great alarm.’ 
Baroness Kennedy, HL Deb vol 595 col 1157 14 December 1998. 

35 See the comments of Kenneth Nunn that many public defenders’ offices in America are chronically 
underfunded and understaffed and, therefore, are able to attract only those lawyers who are 
inexperienced or second rate, ‘The Toal as Text: Allegory, Myth and Symbol in the Adversanal 
Criminal Process — A Critique of the Role of the Public Defender and a Proposal for Reform’ (1995) 
32 American Criminal Law Review 743 

36 The American Bar Association has stated that, ‘when adequately funded and staffed, defender 
organizations employing full-time personnel are capable of providing excellent defense services.’ See 
Standards for Criminal Justice: Providing Defense Services (Washington: ABA, 3rd ed, 1992) 7. 

37 Subject to expenmentation and annual variations, the following is a general overview of delivery 
models in criminal proceedings Saskatchewan, Nova Scotia and Prince Edward Island use the near- 
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The data relating to the different delivery models has been summarised in a 
report by the Canadian Department of Justice, Patterns of Legal Aid,38 which has 
had a profound influence on subsequent discussions regarding models of the 
delivery of legal aid services. The report noted that evaluations carried out in five 
provinces that used both salaried and private lawyers to handle criminal legal aid 
cases all demonstrated that cases handled by salaried lawyers cost less than cases 
handled by lawyers in private practice.?9 One of the main reasons for the difference 
in the cost of cases handled by salaried and private lawyers, according to the 
report, was the amount of time each spent on handling a case; with private lawyers 
spending a great deal more time on cases than salaried lawyers.40 None of the 
possible explanations for the additional time spent by private lawyers, such as 
having to handle more difficult cases or more difficult clients was considered to be 
relevant.4! Nor did it appear that there was any basis for believing that the 
difference in time spent could be accounted for by differences in case outcome. 
The clients of salaried lawyers were convicted no more often than those of private 
lawyers and tended to receive fewer sentences of imprisonment, although it should 
be noted that salaried lawyers tended to plead clients guilty earlier and more often 
than their private counterparts.*? In spite of the difference in time spent handling 
their case, clients of salaried lawyers appeared to be no less satisfied with the 
service offered than clients of private lawyers.*? The most obvious explanation for 
the additional time spent on cases by private lawyers, the report concluded, was the 
financial incentive offered by a tariff system which permitted billing by hour. Such 
a system, the report suggested encouraged lawyers to bill for the maximum allow- 
able hours for each case. The result, according to Alberta provincial evaluators was 
“strategic billing’. Quebec provincial evaluators called it ‘bill padding’ .“4 

The difference in costs found within provinces using mixed delivery 
systems led to a comparison of costs in provinces that used different 
proportional mixtures of salaried and private lawyers. A wide variation in the 
costs between provinces was observed. Two possible explanations for this 
variation, case gravity and overhead costs, were eliminated immediately.*6 
The report concluded that the most convincing explanation was differences in 
the mode of delivery between provinces, with the average cost per case 














pure salaned model; Alberta and New Brunswick use the near-pure judicare model, British Columbia 
(salaried 49 per cent, private 51 per cent) Manitoba (salaned 30 per cent, private 70 per cent) Quebec 
(salaried 55 per cent, private 45 per cent) Newfoundland (salaned 90 per cent, pnvate 10 per cent) 
Northwest and Nanevut Territories (salaned 20 per cent, private 80 per cent) Yukon Temtory 
(salaried 90 per cent, private 10 per cent) and Ontario (beginning small salaried office in 2000) use a 
mixed delivery model (wherein private services may include block contracting). A broad overview of 
civil and criminal legal aid is found in Statistics Canada, Legal Aid in Canada: Resource and 
Caseload Statistics 1997-98, Catalogue no 85F0015X1E, <www.statcan.ca> 

38 Ottawa, Department of Justice, 2nd ed, 1995 (hereafter Patterns Report). 

39 ibid 43. 

40 ibid. 

4] ibid 45. Other possible explanations that were eliminated included: salaried lawyers enjoying 
economies of scale as a result of high caseloads; or simply, that salaried lawyers were more 
experienced and, as a consequence, more efficient than pnvate lawyers. 

42 tbid 34. 

43 CBA Discussion Paper, n 10 above, 88-89. 

44 Patterns Report, n 38 above, 45. In England this phenomenon has been seen by some as an aspect of 
‘supplier-induced demand’, G. Bevan, ‘Has There been Supplier-Induced Demand for Legal Aid?’ 
(1996) 15 CIQ 98. For a counter-argument see L Bridges, ‘The Reform of Criminal Legal Aid’, in 
Young and Wall (eds), n 5 above, 276. 

45 Patterns Report, n 38 above, 46. 

46 thid 52. 
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decreasing as the percentage of cases being handled by private lawyers 
decreases.47 In an important caveat, however, the report emphasized that 


the observed cost differences are probably related in a substantial way to differences in the 

structures for staff lawyers and in the equivalent hourly rates paid to private lawyers 
under the legal ard tariffs. If the salary structure were increased substantially in relation to 
the tariff rates, the observed cost differences would decrease or perhaps disappear. Similarly, 
if the effective tariff rates were increased substantially in relation to existing staff lawyer 
salary structures, the observed differences in cost would increase.“ 

The report met with a mixed reaction. It was seized upon by supporters of 
salaried schemes, such as the Canadian National Council of Welfare (‘CNCW’), as 
unequivocally demonstrating that salaried lawyers were cheaper.4? The CNCW 
thus argued that any province which was serious about its commitment to legal aid 
would use private lawyers only as a service of last resort. The legal profession in 
Canada was, by contrast, extremely critical of the methodology of some of the 
studies contained in the report.5! However, the weight of the evidence was such 
that even the Canadian Bar Association, not an obvious advocate for salaried 
schemes, was obliged to concede that although the data was somewhat crude, it 
appeared to show that salaried lawyers were ‘capable of delivering the same 
outcomes for lower costs than the judicare model, or slightly better outcomes for 
the same cost.’52 

There is, of course, always a danger that such cross-jurisdictional comparisons 
may overlook important political, cultural and demographic differences between 
jurisdictions,°3 but the evidence from other jurisdictions does at the very least 
provide an empirical basis for challenging the legal profession’s claim that the 
service offered by lawyers in private practice is inherently superior to that offered 
by salaried lawyers. It also provides an empirical basis for believing that the SDS 
has the potential to provide a service which can match the service provided by 
lawyers in private practice in terms of cost, case outcome, and client 
satisfaction.™ 


The advantages of a mixed delivery model 


Notwithstanding the evidence in favour of salaried lawyers there has not, as yet, 
been a wholesale shift in Canada towards the exclusive use of salaried lawyers 
for the delivery of criminal legal aid services.” Currently, only 3 out of 13 
provinces and territories have salaried-only schemes. There are a number of 
possible explanations for this. First, there remain residual doubts about the 








47 ibid 55. 

48 ibid 45. 

49 CNCW Report, n 19 above, ch 5. 

50 wid. 

51 Law Society of Upper Canada, The Lawyers Weekly, 13 December 1991, 9. 

52 CBA Discussion Paper, n 10 above, 17. 

53 See C. Tata, ‘Comparing Legal Aid Spending: The promise and perils of a Junsdichon-Centered 

to (International) Legal Aid Research,’ in F. Regan, A. Paterson, T. Goriely and D. Flemmg 
(eds), The Transformation of Legal Aid (Oxford: Oxford University Press, 1999) 133. 

54 See S. Charendoff, M. Leach and T. Levy, ‘Legal Aid Delivery Models’ in Report of the Ontario 
Legal Aid Review: A Blueprint for Publicly Funded Legal Services (Toronto: Attorney-General of 
Ontario, 1997) vol 2 , 543, 571-572 (hereinafter ‘McCamus Report Papers’). 

55 British Columbia and the Yukon have increased the role of salaried lawyers since 1995. 

56 These are Saskatchewan, Nova Scotia and Prince Edward Island 
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quality of the services provided by salaried lawyers. As the Patterns Report 
notes, despite the available evidence, ‘the public, criminal defendants and 
scholars continue to believe that salaried lawyers provide an inferior quality 
defence’.*’ Second, most provinces remain committed to retaining some element 
of client choice for various reasons,°8 including the desire to maintain an 
independent private bar. Third, the profession has strongly resisted any 
expansion in the services provided by salaried lawyers. As the CNCW Report 
noted, there is a striking correspondence between the influence of the profession 
on a province’s legal aid plan and that province’s resistance to any, or any 
increased, use of salaried lawyers. Fourth, there are political and ideological 
considerations. Politically, the legal aid commission can count on the 
willingness of the profession to lobby for continued funding for legal aid, 
including salaried lawyers, as long as the salaried component is not too large.® 
Ideologically, some provinces did not wish to be seen to be expanding the role of 
the state in providing services which can be provided by the private sector, even 
where it can be demonstrated that the services can be delivered more cost- 
effectively by the state.@ Yet even this reservation may no longer hold true.& 
The most likely explanation, however, remains the residual bureaucratic belief 
that a mixed delivery model is the most effective mechanism for controlling 
legal aid costs. 
From a managerial perspective introducing a salaried element as a component of 
a mixed delivery model is helpful in redressing the problem of asymmetry of 
information between lawyers and the legal aid authorities and thus functions as a 
useful negotiating instrument in setting levels of remuneration for private and 
salaried lawyers: 
Even a small salaried component gives legal aid managers a mechanism to gain direct 
experience about service delivery costs and other related conditions. In existing staff- 
judicare mixed models delivery systems in Canada, this knowledge has proven extremely 
valuable in two ways. One relates to setting realistic fees within the tanff, and for structuring 
the tariff to reflect the actual nature of the components of legal work. A second benefit 
derives from being able to move work from the private lawyer certificate stream (or from 
staff lawyer to the private bar side) as changing demands for service or other factors may 
require. Using the staff lawyer component as a constraint on demands from the private bar 
for tartff increases, or using the availability of the private bar to deliver the service as a 








required each plan to provide free choice of counsel to clients charged with offences carrying a 
mandatory minimum punishment of life impnsonment (ie treason and murder), Federal/Provinclal 


59 For example, Ontario has moved to an independent commission to administer, and a mixed model to 
deliver, legal aid. It will continue to use private lawyers as the principal service provider. See Legal 
Ald Services Act 1998, SO 1998 c 26. 

60 CNCW Report, n 19 above, quoting Statistics Canada, Legal Aid in Canada: Description of 
Operations (Ottawa. Canadian Centre for Justice Statistics, 1994) Catalogue No 85—217. This was 
confirmed in Ontario by the resistance displayed by the criminal bar to the proposed introduction of 
salaried lawyers in that province, Thomas interview, n 57 above; see also B. Dunro, ‘Presidents 
Report’, <www.criminallawyers.ca/newslett/ i 


“Honey, I Shrunk the Legal Aid System.” ' in Zemans et al (eds), n 21 above, 119, 138. 
63 Ontario and Alberta are experimenting with salaned lawyers in the context of mxed delivery models. 
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constraint on the salary demands of staff lawyers are strategies that are not novel to legal aid 
managers. 
In addition to its effectiveness as a cost control mechanism it is argued that a 
mixed delivery model will improve the quality of legal services if each delivery 
model is juxtaposed in competition with the other. Thus, in his recommendations 
for reform of Ontaric’s criminal legal services, Professor McCamus advocated a 
move to a mixed model based on competition between salaried and private 
lawyers. 
We believe that intermodel competition will impose a desirable form of discipline on each of 
the competing models. Individual service providers within each system will be sensitive to 
the fact that client choices will, in part, reflect perceptions of relative quality of service, 
convenience, expertise, promptness, courtesy, and so on available from providers in the 
other system and that their own professional prospects will eventually be affected by these 
client choices. 


According to this hypothesis, competition between the two elements will 
improve quality within each element and thus improve the overall quality of 
criminal legal services. From a managerial perspective such a hypothesis has 
undoubted advantages since it combines cost efficiency with added quality, thus 
squaring the circle. Hence its attraction to a government concerned with 
stemming a rising legal aid budget, but wishing to be seen to be addressing 
concerns about the quality of criminal legal services.© It remains, however, a 
wholly unproven hypothesis. Although the evidence from Canada and other 
jurisdictions is helpful, it is limited. Certainly it demonstrates that salaried 
lawyers can provide a service which is the equal of the service offered by private 
lawyers, but it cannot be inferred from this that competition between the two 
delivery models will result in an overall improvement in the quality of criminal 
legal services being funded by the state. Furthermore, in all the intermodel 
studies of salaried and private lawyers the benchmark for comparison is the 
service being offered by private lawyers. However if, as the studies of 
McConville et al suggest,” that service is fundamentally a poor service it is 
also a poor benchmark. The question then is how to develop a mixed delivery 
model which combines both salaried and private contracting lawyers in such a 
way that the introduction of SDS results in a meaningful improvement in the 
overall quality of criminal legal services. This may mean abandoning the concept 
of competition between the two elements and discovering ways in which the two 
elements can complement each other. 





64 Currie, ‘Multidimensional Mixed Delivery Model ın Cuminal Legal Aid’ in Zemans et al (eds), n 21 
above, 58. 

65 Report of the Ontario Legal Aid Review: A Blueprint for Publicly Funded Legal Services (Toronto 
Attorney-General of Ontario 1997) vol 1, 134 (hereinafter ‘McCamus Report’). 

66 HL Deb vol 604 col 1298 26 July 1999. 

67 McConville, Hodgson, Bridges, and Pavlovic, concluded that a large amount of defence work 1s 
standardised and routimsed with the result that some defence lawyers become simply a cog in the 
machinery of the criminal justice system, ‘serving more to transmit fo the client the system’s 
imperatives, whether for co-operation with the police or the administrative convenience of the guilty 

plea’. See Standing Accused (Oxford: Clarendon Press, 1994) 281. 
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The role of the SDS in England and Wales 


Will the SDS be able to compete effectively with lawyers in private 
practice? 


Those charged with designing the new CDS in England, and defining the role of 
the SDS within it, are starting with a blank canvas. Though the debates in 
Parliament were littered with eulogies to the personnel who will make up the new 
service, the government, as yet, does not appear to have any clear vision of the 
shape or direction it will take. The Lord Chancellor admitted this when he 
explained that the failure to consult the profession and others about the CDS was 
not due to any desire to conceal a hidden agenda on the Government’s part, but 
because ‘it is not possible to consult on the establishment of the CDS as an entity 
because there is no fixed grand plan on which to consult.’® 

Although it lacks an overarching vision, it is a fundamental tenet of the 
Government’s reforms that the SDS should function in competition with lawyers in 
the private sector in order to achieve the managerial objectives discussed above. It 
is, however, far from certain that the SDS will be equal to the task. The 
Government is commendably committed to the principle of client choice and the 
client’s right to choose between salaried defenders and private contracted lawyers 
is entrenched in the AJA. However, this means that the SDS will be obliged to 
compete with private contracted lawyers for the same group of clients. In order to 
compete effectively it will be necessary for the SDS actively to market itself to the 
public as an attractive alternative to instructing a private lawyer. It should be 
remembered, however, that the SDS will be competing in a culture in which the 
habit of instructing a private lawyer is deeply engrained. Resistance amongst the 
general public to choosing salaried defenders may be much more difficult to 
overcome than the government has anticipated.” Furthermore, resistance by the 
legal profession to the introduction of the SDS may be much more determined than 
the government imagines. Although the Lord Chancellor has sought to paint a 
vision of friendly, good-natured rivalry between salaried and private lawyers, each 
spurring the other to greater heights of efficiency, the reality may be somewhat 
different with the profession fighting vigorously to retain its monopoly of criminal 
legal services.7! 

The Government has said that the intention is to start small and to experiment on 
the basis of pilot projects,”* but it has already made at least two important 
commitments which may have a profound impact on the ability of the SDS to 
promote its services. First, it has promised that ‘salaried lawyers would be in the 
highest degree unlikely to do more than the lesser cases and never to undertake 
cases of major difficulty’. But so long as the SDS is excluded from undertaking 
cases of major difficulty it will not be able to attract lawyers of the highest calibre. 





68 HL Deb vol 596 col 881 26 January 1999. 

69 AJA, s 15 The right of representation may be limited in prescribed cases, but section 15(4) provides 
that the regulations under section 15(2) which may limit the defendant’s choice of representative, may 
not so limit his choice so as to require him to choose a salaried defender. 

70 That the Government anticipates some problem 1s clear from the fact that ıt has abandoned the 
principle of client choics for the purposes of the proposed pilot schemes. This decimon has been taken 
in the Scottish pilot, Bradley, n 9 above. 

71 For an account of the Law Society’s original hostility to the introduction of Law Centres ın England 
and Wales see Smuth, n 21 above, 152. 

72 HL Deb vol 596 col 915 26 January 1999. 
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As Professor McCamus noted when discussing the virtues of competition, in order 
for salaried defenders’ offices ‘to attract high-calibre senior and junior legal staff 
their mandate cannot be confined only to large-volume, routine matters’.74 Second, 
the government has declared that lawyers in private practice will continue to be 
responsible for by far the greater proportion of criminal legal services,’> with 
salaried lawyers being used, in part, to plug gaps in coverage in rural areas. A 
career spent filling gaps in the delivery of criminal defence services in remote 
country areas may be equally uninspiring.” 

While it may have been politically expedient to promise that the profession will 
continue to be responsible for by far the greater proportion of criminal legal 
services, such a commitment means that the SDS is left in a ‘Catch 22’ situation. 
Its personnel will know that no matter how successful they are in competing with 
lawyers in private practice they are forever condemned to the margins of the 
criminal justice system. In this context it is important to note that in Canada the 
province which was regarded by many, including the Lord Chancellor, as offering 
the most successful mix of judicare and salaried lawyers was Quebec, in which the 
majority of cases are handled by salaried lawyers.” The problems which can be 
created by marginalisation, and a continuous diet of low-grade work have been 
eloquently articulated by Kenneth Nunn, writing from personal experience about 
life as a salaried lawyer in the United States: 


Public defenders are not perceived as ‘real’ lawyers by the public, their peers, or by their 
clients. The professional life of public defenders is characterized by their attempts to cope 
with the deep stigma attached to the work that they do. Yet, the stigma 1s hard to escape. 
Even in Washington, D.C., which is serviced by what is arguably the country’s best public 
defender organization, defendants often pass up representation by the public defender in 
favor of less-experienced and much more costly private defense lawyers.78 


The Government has relied on the success of the salaried scheme in Quebec to 
demonstrate that salaried defenders can become the lawyer of choice for the 
majority of those accused with criminal offences,” but it would be wrong to see 
Quebec as representative of a national trend. As noted earlier, no two Canadian 
provinces are alike in their arrangements for the delivery of legal aid. Furthermore, 
the success of the salaried scheme in Quebec may be attributed in large measure to 
the fact that from the inception of its legal aid plan criminal legal services have 
been offered by a combination of salaried and private lawyers. Clients have thus 
from the outset been accustomed to choosing between a salaried and private 
lawyer, with salaried lawyers achieving an ascendancy. A more apposite 
precedent for those charged with establishing the SDS in England and Wales 
would be British Columbia. The history of British Columbia’s attempts to 
introduce a salaried scheme has been charted by Nancy Henderson, a Director of 
the Legal Services Society of British Columbia, and the following summary draws 


74 McCamus Report, n 65 above, 135 
75 Introducing Contracts, n 6 above, para 1.3. 
76 It also makes little sense since all the evidence from other jurisdictions suggests that salaried lawyers 


Mitchell, HC Standing Committee E, 14 Aprl 1999. 

TI HL Deb vol 596 col 915 26 January 1999. 

78 n 35 above, 812. 

79 HL Deb vol 59% col 915 26 January 1999. The government also relied, somewhat less convincingly, 
on the fact that twenty per cent of clients participating in the Scottish pilot scheme had voluntarily 
chosen salaried defenders, HL Deb vol 604 col 1297 26 July 1999 

80 Frémont and Parent, n 61 above, 126. 
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upon her paper ‘Issues Concerning Legal Aid and Some British Columbia 
Experiences.’®! 

Although operating a mixed delivery model in other fields, criminal legal 
services in the province were originally provided by lawyers in private practice. 
However, in the spring of 1994, following a review of the province’s legal aid 
plan, a decision was taken to switch to a mixed model in the field of criminal 
legal services also and to employ an equal combination of private and salaried 
lawyers. The immediate response of the profession was to withdraw its services 
until implementation of the reform plan was halted. Eventually, an 
accommodation with the legal profession was reached whereby it was agreed, 
inter alia, to introduce a much diluted combination of salaried and private 
lawyers. Instead of the original estimate of 135 salaried lawyers it was agreed 
that the number of salaried lawyers would not exceed 90. In the event as a result 
of budget problems that number was further reduced to 28 criminal salaried 
lawyers. In addition to the withdrawal of its services the profession was so 
successful in organising its members in opposing the introduction of salaried 
defenders that there was a massive vote by defendants in favour of private 
lawyers as their lawyer of choice in criminal matters. As a consequence salaried 
lawyers found it impossible to maintain sufficient caseloads to be cost- 
effective.*? Commenting on this problem, Nancy Henderson, concluded that in 
order ‘to take advantage of the benefits of a mixed model system, a legal aid 
plan must be able to manage the flow of cases to each area of service delivery in 
order to optimize the cost of each case and the quality of service’ .83 This would 
mean a move away from client choice as the orthodoxy towards cost-effective 
management as a priority if a mixed delivery is to operate successfully.®4 

British Columbia should not be seen as an isolated example. A number of other 
Canadian provinces have sought to tackle the problems created by client choice.% 
Thus, in Manitoba, clients are encouraged to choose salaried lawyers through the 
imposition of an application fee if a client chooses a private lawyer. In 
Newfoundland, a more radical solution has been preferred and the legislation has 
been amended to eliminate client choice altogether. Evidence of the shift in 
attitude towards client choice is evident in Professor McCamus’ proposals for the 
reform of Ontario’s Legal Aid Plan. According to Professor McCamus, the idea of 
client choice under a judicare scheme is illusory and rests on a number of false 
assumptions; namely that lay clients are knowledgeable about their choices, that 
the lawyer chosen is in fact available (many private lawyers simply do not 
undertake legal aid work), and that the client will choose wisely.3 He thus argues 
that a limitation on choice so long as it is accompanied by effective quality control 
mechanisms can replace the imperfect system of client knowledge with reliable 
and qualified lawyers. Particularly in less serious matters, the extra confidence in 
the system which may flow from choice is not of central importance.®7 It is notable 
that in mixed delivery models in Australia the decision on whether a client is 








81 Zemans et al (eds), n 21 above, 91. 

82 Similar problems were observed in Ontario's Refugee Law Office. While it provided a service of 
reasonable quality and its clients’ were highly satisfied, the caseload has been too low to justify the 
expense of the office. See Ontario Legal Aid Plan, Proposed Pilot Projects: Final Report 15 January 
1998 <www.lruc.on.ca/services/legal_aid>, 5. 

83 Zemans et al (eds), n 21 above, 101. 

84 ibid 103. 

85 ibid 102. 

86 McCamus Report, n 65 above, 118. 

87 ibid 149. 
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allowed to choose a salaried or private lawyer ultimately rests with the Legal Aid 
Commission for each state. Although an effort is made to accommodate client 
choice it is not guaranteed.® 

If the experience in British Columbia is representative of the problems which the 
SDS will encounter, and it is unable to attract clients in sufficient numbers the 
Government will be faced with a dilemma. It will have to consider disbanding the 
SDS and face criticism that it has expended scarce legal aid resources in creating a 
white elephant. Alternatively, it will have to abandon its commitment to client 
choice and follow the example set by Canada and Australia and deliberately 
channel the flow of clients towards the SDS in order to ensure that it is cost- 
effective. Ominously, Tamara Goriely, who was commissioned by the Lord 
Chancellor’s Department to prepare a research paper on international experience of 
different legal aid delivery systems,®? has argued that whilst client choice should be 
respected, ‘it is not an absolute requirement. I would be prepared to see temporary 
suspensions in client choice if it were to prove necessary to allow a mixed model to 
become established.’ 


Is competition between the SDS and the private sector desirable? 


There are a number of reasons for questioning whether competition between the 
SDS and the private sector is in itself desirable. Determining the success of the 
SDS by reference to its ability to compete with the private sector in offering value 
for money increases its susceptibility to manipulation by the legal aid authorities as 
a means of providing leverage in negotiations with contracting lawyers in private 
practice. Notwithstanding the present Government’s assurances, it is all too easy to 
imagine a scenario in which the worst fears of opponents of the SDS are realised. 
In such a scenario salaries within the service would be kept deliberately low whilst 
workload was gradually increased in order to demonstrate the cost-effectiveness of 
the service when compared to contracted lawyers. Thus, experience in the United 
States and Canada has shown that salaried lawyers can be subject to ‘burn-out’, a 
syndrome commonly associated with high defender caseloads and low salary.?! 
Conversely, it may be that the government could follow the example in some 
American states of disbanding ‘well-established defender programs or reducing] 
the level of their funding in favour of contracting with groups of hungry, young 
lawyers eager for business.’%2 As Lord Kingsland has pointed out, competition in 
the sense that it is being used by the Lord Chancellor, is not the same as 
competition within a market economy: ‘It will not be the forces of competition 


88 For example, Legal Aid Act 1978 (Victoria) as amended to 1 January 1999, s 29B and 30, and Legal 
Aid Act (Queensland) 1997, 3 17(2), <www.austlii.edu.au/awlegis/>. 

89 n 18 above. 

90 ‘A View from Britain in the Cnminal Delivery Model Debate’ m Zemans et al (eds), n 21 above 187, 
209. 

91 N. Albert-Goldberg and M Hartman, ‘The Public Defender in America’ in W F. McDonald (ed), 
(Beverly Hills Ca Sage, 1983), DPA Group, Evaluation of Saskatchewan Legal Aid (Ottawa 
Department of Justice 1988) 260; R. Corelli, ‘The Right to a Lawyer’ Maclean’s 24 November 1997 
120, 122 ( no pay nse over four years for Nova Scotia salaried lawyers); D.A. Thompson, ‘Legal Aid 
Without Conflict: Nova Scotia’ (1998) 16 Windsor Yearbook af Access to Justice 307, 321-322 (no 
additional staff and recommendations to internalise cases which otherwise would have been referred 
out due to conflicts of interest). 

92 D. Ranii, ‘Private lawyers get cut-rate contracts to represent the mdigent elbowing out public 
defender’ (1981) 13 (1) National Law Journal 4. The idea of price competition amongst contractors 
has already been floated: Introducing Contracts, n 6 above para 4.22. The mtroduction of price 
competition at such an early stage of development im the English reforms startled Professor McCamus 
(McCamus interview, n 61 above). 
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which determine the future role that the criminal defence service will play; it will 
be the forces of politics which lodge in the noble and learned Lord’s 
Department.’% 

In any mixed delivery model the tendency is for the dominant delivery model 
to define the role of the subsidiary model. In a mixed model based on 
competition the concern is that the dominant model serves as the role model for 
the subsidiary model. Thus, in England, so long as the profession continues to 
dominate the market for legal services there is a risk that the SDS, in seeking to 
compete, will simply replicate the worst features of private practice. Even the 
introduction of quality control programmes may not eradicate this problem 
because: 

they are predicated on dubious assumptions that existing patterns of criminal legal coverage 

and case work provide the foundations on which a new quality assured cost-controlled 

system can be erected. As McConville et al. warn, quality measures and cost structures 
based on existing patterns and standards of legally aided work risk further institutionalising 
the poor quality of much criminal defence work. 


Furthermore, an organisation, a principal function of which is to serve as a 
managerial tool and to provide information on the cost of legal services by 
competing with lawyers in private practice, risks being caricatured as a 
government stooge. This will make it difficult for the SDS to gain acceptance 
in the wider legal aid community. This process will not be helped by the 
arrangements which the government has set in place for the separate funding of 
the LCS and CDS. Although the government has studiously eschewed any talk 
of ‘ring fenced’ budgets, it has equally made it clear that it does not intend to cap 
the criminal legal aid budget. The result is that any overspend on the criminal 
legal aid budget will have to come out of the budget for civil legal aid.” Whilst 
it is true that the Government has always spent considerably more on criminal 
than civil legal aid, it has never before expressly subordinated the needs of 
civil to those of criminal legal aid. So long as the budget for the Community 
Legal Service (CLS) is dependent on the budget for the CDS, there will be an 
inherent tension between the demands of each body.” The tension inherent in 
the funding arrangements may manifest itself in a tension between the SDS and 
the wider legal aid community. Yet, if the SDS is to be seen to be ‘independent’ 
of the government, it is vital that it is embraced as part of the wider network of 
community legal services. If it stands apart from other providers of community 








93 HL Deb vol 604 col 1304 26 July 1999. 

94 CBA Discussion Paper, n 10 above, 15. 

95 R. Young and D. Wall, ‘Criminal Justice, Legal Aid, and the Defence of Liberty’ in Young and Wall 
(eds), n 5 above, 11. 

96 To some extent this process has already begun with salaried defenders being variously described as 
‘sinister figures’, HL Deb vol 595 col 1149 14 December 1998 and ‘Trojan horses’ HL Deb vol 596 
col 902 26 January 1999. 

97 ‘The truth is that the only money that ıs left for civil legal aid is what is left over out of the 
after the requirements of criminal legal aid have been met.’ Lord Chancellor HL Deb vol 596 col 918 
26 January 1999. 

98 ‘Criminal legal aid has become a greedy leviathan’ Lord Chancellor, HL Deb vol 597 col 381, 11 

1999 


February : 

99 The Government has sought to defend the priority which it has accorded to criminal legal aid on the 
basis of its constitutional and statutory obligations under Artcle 6(3) of the European Convention for 
the Protection of Human Rights and Fundamental Freedoms, Cmd 8969 (1953) and section 58 of the 
Police and Criminal Evidence Act 1984 However, the Government cannot afford to allow this to 
override its obligations under Article 6(1) of the Convention to provide legal ad for civil cases in 
appropriate cases, see Airey v The Republic of Ireland (1979) 2 EHRR 305. 
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legal services there is a danger that it will not be so readily accepted by the 
community which it is meant to serve.!© 

Many of the problems associated with competition could be avoided if the 
government instead adopted a more organic approach to the delivery of criminal 
legal service and focused on the ways in which the SDS could be used to 
supplement or complement the services offered by private lawyers. Thus, in 
Canada, there is a move away from thinking about a mixed model with the 
different models in binary opposition to each other. Instead the focus is on how a 
number of different delivery systems can be integrated within a multidimensional 
mixed model in a way which takes maximum advantage of complementarities 
among service delivery models.!°! The ways in which the SDS could complement 
lawyers in private practice would of course have to be determined by reference to 
the needs and priorities of each community and after consultation with local 
contractors. In this way the SDS could organise their services around ‘communities 
of common interest’ within each geographical community and specialise in 
advising and representing clients with particular needs such as young offenders, 
ethnic minorities, or those suffering from a mental disability.!°2 The SDS could 
also focus on poverty related crimes where it would be beneficial to develop links 
with other providers of poverty law services within the CLS. The development of 
such specialised services is consistent with the government’s strategy of restricting 
advice and representation in serious fraud cases to a limited number of firms.!® In 
addition to offering specialist services, the SDS could play an important role in the 
provision of education and training for criminal lawyers and in establishing a 
model of best practice.!™ 


Is it necessary for the SDS to compete with lawyers in private 
practice? 


It should be remembered that the context in which salaried lawyers operate in 
Canada is radically different from the context in which the SDS will function in 
England and Wales. In most provinces in Canada which operate mixed delivery 
models, salaried lawyers operate against a background of private lawyers working 
within a traditional judicare model, who are not obliged to compete with each 
other. There is relatively little use of contracting. It may be argued that in such a 
context salaried lawyers introduce a much-needed element of competition within 
the private sector, which would otherwise be missing. In England and Wales, 
however, this is unnecessary since the cost-control benefits, which may be said to 
flow from competition, are already guaranteed by the introduction of block 
contracting. Furthermore, much of the information about the cost of delivering 
criminal legal services should be readily available from the regular audits that will 


100 Evidence of the potential for dissension may be gleaned from the comments of JUSTICE, ‘we were 
disturbed by comments made by the Lord Chancellor, which appeared to indicate that the open-ended 
Criminal Defence Fund might eat into the cash-limmted Community Legal Service Fund.’ Annual 
Report 1999, 21. 

101 Curie, n 64 above, 66. 

102 Such an orgamsational principle underpins the work of community law centres in Australia. See F. 
Zemans and A. Thomas, ‘Can Community Clinics Survive? A Comparative Study of Law Centres In 
Australia, Ontario and England’ Regan et al (eds), n 53 above, 67. 

103 Legal Aid Board, Ensuring Quality and Controlling Cost in Very High Cost Criminal Cases: A 
Consultation Paper (London: LAB, 1999) para 6.4 (hereinafter High Cost). 

104 A.W. Young, ‘Legal Aid and Criminal Justice in Ontario’ in McCamus Report Papers, above n 54, 
629. 
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have to be carried out in connection with contracted firms.!“ The Government is 
thus in a unique position to experiment with the design of the SDS and is free to 
conceive of a role for the SDS which would enable it to transcend its function as a 
managerial tool. 


Organisation of the SDS 


The decision whether to use salaried defenders to complement rather than compete 
with private lawyers will to a large extent influence the organisational model 
chosen for the SDS. The Government is presently considering two organisational 
models. Under the first model, salaried defenders would be employed directly by 
the LSC. Under the second model salaried defenders would work for non-profit 
making bodies established and maintained by the LSC.!% Because so much 
attention was focused on the salaried status of lawyers within the new service little 
attention was paid in the debates in Parliament to the impact which the choice of 
organisational mode] might have on the development of the service. Yet the choice 
of organisational model may have a profound effect on the services which the SDS 
provides, public perception of its independence and its integration within the wider 
legal aid community. 

In outline at least the models appear to correspond broadly to the staff and the 
community legal clinic models which can be found in a number of Canadian 
provinces.!0 The staff model effectively operates much like a large private law 
firm with branch offices. The staff plan is administered by a public commission at 
arm’s length from the Government and the profession. Staff models emphasise 
service to individual clients and attempt to retain clients within the ‘firm’ by 
minimising referrals out. Services tend to be traditional, court-oriented litigation 
casework. By contrast community legal clinics, which most closely resemble law 
centres in England and share a common parentage with the neighbourhood law 
offices established in the United States by the Johnson administration, are located 
in neighbourhood offices, situated within the low-income communities they serve, 
with services delivered by staff lawyers and community legal workers. Clinics are 
funded by legal aid plans through block grants, with broadly planned terms of 
service. Lawyers and community legal workers are paid on a salaried basis by the 
clinic. Clinics are decentralised in nature with each clinic operating under the 
direction of a community board, made up of a mix in various proportions of legal 
professionals and members of the community served. Most clinics stress the 
distinctive legal needs of the defined community served. 

If the SDS is intended to compete with lawyers in private practice it is likely that 
the government will opt for the model which most closely imitates the profession 
and opt for a staff model based on the concept of a large private law firm with a 
number of branch offices. The staff model would also most closely resemble the 
model proposed by Lord Justice Glidewell for the re-organisation of the CPS.!® 
There is, however, already a worrying identification between the SDS and the CPS. 
Thus, in the debates in Parliament the impression was formed that the SDS would 








105 Introducing Contracts, n 6 above, para 4.15, and annex C (pilots in 68 firms began in June 1998, 
imtial reports now due); High Cost, n 103 above, paras 6.9 and 7.11. 

106 HL Deb vol 604 col 1295 26 July 1999. 

107 A discussion of the distinctions between the two models is to be found in the CBA Discussion Paper, 
n 10 above, 11-12. 

108 Review of the Crown Prosecution Service, Cm 3971 (1998) pera 10.11. 
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and should, in effect, be a mirror image of the CPS. Lord Windlesham, a supporter 
of the Government’s reforms, thus suggested that ‘the core group of salaried 
defenders might be located in the same areas as the reformed and, we must hope, 
strengthened CPS and establish similar links with police and other agencies. It 
could be and it ought to be treated as a counterweight to a reorganised CPS.’!” 
There was also discussion of ‘cross-fertilisation’ between the CPS and the SDS 
which, it was considered, would be very helpful to those seeking elevation to the 
bench.!!° Whilst it could greatly enhance the breadth and depth of experience on 
the bench to include former members of the SDS, the concept of cross-fertilisation 
could have serious implications for the perception of the SDS as independent of the 
prosecution. Where some see fertilisation others see contamination. As Nunn has 
noted in connection with public defender schemes in the United States, there is a 
widely held belief that: 


[T] he public defender’s office cannot help but settle into a form of institutional entropy with 
the prosecuting agency that is its regular opponent. Because of the close co-operation 
between prosecutor’s offices and public defender agencies, the reasoning goes, public 
defenders are conditioned to not make an issue of the morality of the police, the criminal 
justice process, or the courts,!!1 


Moreover, a large organisation with branch offices is probably the model which 
opponents of the SDS most fear because of the impact this will have on the values 
of those employed by such an organisation. As Professor Zander has remarked: 
‘It’s not to do with the integrity of lawyers, but everything to do with the 
institutional and bureaucratic pressures that arise unavoidably from being an 
employee of an organisation.’ 112 

That the government is considering the possibility of reorganising the SDS along 
the lines of the community clinic model or law centre is both surprising and 
encouraging.'!3 It is surprising because relatively little use has been made of law 
centres in England and Wales in contrast to other jurisdictions such as Australia 
and Ontario.'!4 It is also surprising because law centres in England and Wales have 
not traditionally been associated with mass individual casework. The same is not 
true of other jurisdictions, such as Australia and Ontario,'!> but even in these 
jurisdictions community law centres have tended to shy away from offering 
criminal services because of a ‘fear of being “overwhelmed” by criminal . .. cases, 
and fear of competition from the private bar.’!!6 If the role of SDS was to 
complement private practice by offering specialist services such fears would, 
however, be unfounded. The fact that the government is considering organising the 
SDS along the lines of a community legal clinic is encouraging because 
community legal clinics have operated very successfully in other jurisdictions!!” 
and as an organisational model for the SDS offer two key advantages. First, though 








109 HL Deb vol 595 col 1146 14 December 1998. 

110 HL Deb vol 596 col 902 26 January 1999. 

111 n 35 above, 807. 

112 Zander quoted in HL Deb vol 596 col 902 26 January 1999. 

113 Lord Hacking, ‘The proposal in this Bill for commal law centres to be set up seems to me to be a 
sensible step.’ HL Deb vol 596 col 914 26 January 1999. 

114 In Australia in 1997 there were 8 1 centres for every million people which compares to 6.4 centres per 
million population in Ontario and a mere 1.1 in England. See Zemans and Thomas, above n 102, 65- 
66. 
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ultimately accountable to the LSC each law centre could be administered at a local 
level by a board of governors which could include a diverse group composed of 
interested members of the local community. This would provide a measure of 
independence and autonomy, which would help to guard against accusations of 
lack of independence and government interference. Furthermore, if administered at 
a local level the SDS could be much more sensitive and responsive to community 
needs and priorities. 

Second, law centres have already established a clearly defined role for 
themselves and have been embraced within the wider legal community. Solicitors 
currently employed by law centres are frequently engaged in pursuing cases 
against the local authority which provides their funding, but are not charged with 
the same accusations of lack of independence which have been levelled against the 
putative SDS. If the SDS were organised along similar lines it could build upon 
this reputation for independence. Furthermore, if the services being offered by SDS 
were seen to be part of the totality of services being provided by law centres and 
other elements within the CLS, personnel employed by the SDS would be able to 
build upon and enjoy the already good working relationships between lawyers 
employed in law centres and their counterparts in private practice. There could be a 
degree of mutual support and cross-fertilisation between the SDS and private 
practice. It may be no coincidence that in their study of criminal legal aid firms 
McConville et al noted that the social commitment of the members of those firms 
which provided a less reactive and more client-centered approach towards legal 
services could, ‘be traced to the firm’s founding partners having been involved, 
prior to setting up in private practice, in civil rights or community work or in law 
centres, and to this service ethos having been handed down in the firm’s continuing 
criminal defence practice. In fact, such firms tended to look to law centres and the 
community service sector for much of their own staff recruitment.’ 118 In outlining 
their vision of an alternative structure for criminal defence work McConville et al 
thus favoured the development of a national defence organisation based on the 
model of autonomous community law centres, working in partnership rather than 
in competition with private law firms.!!9 


Conclusion 


The changes in the provision of criminal legal aid services arising from the AJA 
are, and will continue to be, controversial. As with so many reforms in this area 
the primary reason for the reforms is the desire to control legal aid costs. The 
reforms nonetheless do contain within them the potential to implement changes 
of a more principled nature. If lessons are to be learnt from other jurisdictions it 
is that a criminal defence service staffed by lawyers employed by the state has, if 
managed well, the capacity to provide a service which matches the quality of 
that provided by private lawyers in so far as quality is measured in terms of cost- 
effectiveness, case outcome and client satisfaction. However, it is equally true, 
as experience in some areas in the United States has shown, that, if managed 
poorly, it also has the potential to provide a service which is markedly inferior. 
On the basis of the empirical evidence available from other jurisdictions it is 
reasonable to conclude that no one delivery model is inherently inferior or 
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superior. The success of each model is thus a function of how each is managed 
and how it is integrated within the totality of legal services being funded by the 
state. 

Although there is a growing consensus that a mixed model is the way forward for 
legal aid services, two questions remain unanswered. Firstly, what is the correct 
mix of models and, secondly, how can the different models be combined in such a 
way that each contributes to an improvement in the overall quality of criminal legal 
services. This article has sought to demonstrate that competition between the SDS 
and block contractors is not the way forward. Not only is it doubtful that the SDS 
could successfully compete with lawyers in private practice, but in such a role it 
would be extremely vulnerable to a managerial policy dictated by politics and 
expediency. If the mission statement of the SDS is solely to fulfil the objectives 
stated by the Lord Chancellor the worst fears of its opponents will be realised. A 
monolithic service will be developed which is more concerned with meeting 
managerial targets than providing a principled, adversarial and client-centered 
service. 

There is, however, reason to believe that the SDS could yet play a valuable role 
by enriching the mix of criminal legal services available if it is allowed to 
complement the service being offered by private lawyers. If organised and 
administered at a local level it could enjoy a greater degree of autonomy and 
independence than would be possible within a government-sponsored version of a 
large hierarchical private law firm subject to the exigencies of bureaucratic control. 
Based firmly in the local community it would benefit both from co-operation with 
local lawyers in private practice and from the establishment of links with other 
bodies and personnel within the CLS. Most importantly, however, the SDS must be 
allowed the freedom to define a role for itself as a provider of distinct criminal 
legal services. In this way salaried defenders have the best chance of becoming the 
lawyer of choice for those sections of the community whose needs are not 


adequately addressed by lawyers in private practice. 
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CASES 


Making a Silk Purse out of a Pig’s Ear — Medforth v 
Blake & Ors 


Sandra Frisby* 


Introduction 


In Downsview Nominees Ltd v First City Corporation Ltd! the Privy Council held 
that a mortgagee, and a receiver and manager? appointed by him, owe no general 
duty of care in negligence to a mortgagor or junior encumbrancer in dealing with 
the former’s assets. Lord Templeman, delivering the judgment of the Board, was 
adamant that the importation of tortious obligations into a relationship historically 
the province of equitable supervision would be contrary to principle, unnecessary 
and undesirable in policy terms. Equity, he asserted, imposes a duty on mortgagees 
and receivers to exercise their powers in good faith and for proper purposes, that 
duty incorporating an obligation to take reasonable steps to obtain a proper price 
when exercising a power of sale.> Carelessness in the performance of a receiver’s 
functions except in the sale of the mortgaged property would not, it appears from 
the judgment, constitute a breach of duty. 

Appearances, however, can prove deceptive, as evidenced by the Court of 
Appeal’s recent decision in Medforth v Blake.* Whilst concurring that the duties of 
a receiver are equitable rather than tortious, Scott VC concluded that a receiver 
owes a duty to manage the mortgaged property with due diligence amounting, as 
later expressed, to an equitable duty of care. This affirmation appears novel after 
the uncompromising stance of Downsview. Nonetheless it will be argued that there 
is a precedent for this proposition and, further, that the judgment of Scott VC in 
Medforth should be commended both for restoring a seemingly superannuated 
principle of mortgage law and for recognising the commercial exigency for redress 
against lax conduct by receivers. 

This article will consider how, in Medforth, an equitable duty of care was 
constructed on the basis of the ‘wilful default’ principle, a venerable feature of the 
law governing mortgagees in possession, and now expressed to be applicable also 
to receivers. It will be explained that ‘wilful default’ is much closer to ‘negligence’ 
than its name suggests. This will be followed by an evaluation of the extent to 
which Medforth changes the law, and an assessment of the merits of such 
transformation. Finally, certain questions left unanswered by Medforth will be 
posed, and possible answers propounded. 


*Department of Law, Umversity of Nottingham. 
My grateful thanks to Professor Michael Bndge for his helpful comments on this article. 


1 [1993] 1 AC 295 (hereinafter Downsview). 

2 Hereinafter references to ‘receivers’ include those appointed as ‘receivers and managers’. 

3 Following Cuckmere Brick v Mutual Fmance Ltd [1971] Ch 949. 

4 [1999] 3 All ER 97 (hereinafter Medforth). 
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Medforth was the owner/manager of a pig farm who borrowed on loan and 
overdraft facilities from the Midland Bank plc, secured by Agricultural Charges 
under the Agricultural Credits Act 1928. The charges provided for the appointment 
of receivers as agents of the chargor. By early 1984 Medforth’s indebtedness to the 
bank had reached an unacceptable level; receivers were appointed, with power to 
carry on the business. They did so for four years, until new arrangements were 
agreed between Medforth and the bank. During this period the receivers obtained 
substantial quantities of pig feed from two pre-existing suppliers. Medforth had 
been obtaining discounts of 10 to 15 per cent on his orders. Despite his frequent 
reminders, the receivers did not seek similar discounts. Approximately £200,000 
worth of discounts was forfeited during the receivership. 

Medforth’s statement of claim alleged that the receivers owed him a duty of 
care, breached by their failure to request or obtain discounts. Alternatively he 
contended that the receivers’ conduct, whilst not amounting to conscious 
impropriety, breached their duty of good faith. The receivers contended that no 
duty of care was owed and that the good faith duty had not been breached. Judge 
McGonigal, determining a preliminary issue of whether the receivers owed duties 
other than that of good faith, concluded that an equitable duty of care was owed in 
relation to the exercise of powers of sale and management, and that the appropriate 
standard of care was that of a reasonably competent receiver. From this the 
receivers appealed. 

Sir Richard Scott VC delivered the only judgment in the Court of Appeal, 
Swinton Thomas and Tuckey LJJ concurring. He referred to the historic equitable 
principle that a mortgagee in possession of mortgaged property is liable to account 
to the mortgagor for wilful default: 


... a mortgagee in possession would be accountable to the mortgagor on the footing of wilful 
default — that 1s to say the mortgagee must be treated as having received sums that he would 
have received if he had managed the property with due diligence. The facts pleaded 
regarding the Receivers’ failure to obtain discounts on the price of pig feed disclose, I would 
think, a failure to manage the business with due diligence. So, if the failure had been that of 
a mortgagee in possession, the mortgagee would be accountable for the lost discounts.° 
Thus begins a remarkable two-stage process of, first, the contextual resurrection of 
wilful default liability, and, secondly, a reformulation of that liability into an 
equitable duty of care. The learned judge’s next statement underpins his entire 
judgment: 
The proposition that, in managing and carrying on the mortgaged business, the receiver owes 
the mortgagor no duty other than that of good faith offends, in my opinion, commercial 
sense ... if [the receiver] doss decide tb camy-on the business why should he not be'expected 
to do so with reasonable competence.® 
This question has troubled commentators ever since Downsview was decided,’ 
largely because it appears to deny that a company/mortgagor can call for skill and 








5 [1999] 3 All ER 97 at 102. 

6 ibid at 103. 

7 See, eg, Mr Justice Lightman, ‘The Challenges Abead: Address to tbe Insolvency Lawyers 
Association [1996] JBL 113, 119; H. Rajak, ‘Can a Receiver be Negligent?’ ın B Rider (ed), The 
Corporate Dimension (Bristol Jordans, 1998), 142-143; G. Lightman and G. Moss, The Law of 
Receivers of Companies (London: Sweet & Maxwell, 2nd ed, 1994) para 7-13; Goode, Principles of 
Corporate Insolvency Law (London: Sweet & Maxwell, 2nd ed, 1997), 242. 
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competence from a receiver. Scott VC’s consternation at such a proposition is 
palpable throughout his judgment, and his astute observation that a careless 
receiver would certainly be liable in negligence to his appointor for insufficient 
realisations highlights a paradox in the Downsview analysis.8 

Counsel for the receivers submitted that to impose duties additional to that of 
good faith would undermine the institution of receivership by dislodging those 
judicially sanctioned advantages that receivership offers. Scott VC could not see 
how a duty of reasonable care to the mortgagor could adversely affect the 
mortgagee.’ Mortgagees did not have to indemnify receivers against default but, if 
they agreed to do so, they could have no complaint. Still less could they complain 
if they instructed receivers to carry on the business in breach of the receiver’s duty 
to the mortgagor.'© Further, the leaned judge doubted whether indemnities against 
conduct constituting a breach of the appointee’s duty to the mortgagee would be 
freely given.!! 

Counsel for the receivers played what he might have thought was his trump card 
by relying on Re B Johnson & Co (Builders) Ltd)? and Downsview to establish that 
no obligation to exercise skill and care was owed. The eventual fate of these two 
authorities was telegraphed by Scott VC when he noted that remarks made in the 
former supporting submissions for the receivers were dicta! and that the latter was 
of persuasive authority only.!4 Nonetheless, he cited passages from both, before 
concluding that they did not preclude a receiver’s duty to exercise powers of 
management diligently. As for Downsview he enquired: 


But what did it decide as to the duties owed by a receiver/manager to a mortgagor? It 
decided that the duty lies in equity, not in tort. It decided that there was no general duty of 
care in negligence. It held that the receivez/manager owes the same specific duties when 
exercising the power of sale as are owed by a mortgagee when exercising the power of 
sale. 


In other words, Downsview did not decide that the only duties owed by a receiver 
to a company/mortgagor were to exercise his powers in good faith and for proper 
purposes. This left Scott VC free to elaborate upon what other duties the law might 


impose. 

Given the authorities establishing that a receiver must take reasonable steps to 
obtain a proper price on the sale of assets, Scott VC considered it anomalous that a 
similar duty should not arise in relation to management of those same assets. !6 
Then, with inexorable logic, he invoked Lord Templeman’s assertion in 
Downsview that a receiver owes the same specific duties as a mortgagee to 
endorse the former’s liability for wilful default. Support could be found for such 
liability in Knight v Lawrence,!” where conduct which would have amounted to 
wilful default by a mortgagee in possession resulted in a receiver being held liable, 
albeit (mistakenly), in negligence. 





8 [1999] 3 All ER 97 at 102. 

9 ibid at 104. 

10 ibid at 105. 

11 [1999] 3 All ER 97 at 104 In this regard see R. A. Price Securities Lid v Henderson [1989] 2 NZLR 
257, where Bisson J held a recerver’s indemnity unenforceable against his appointor, the loss in 
question resulting from the receiver’s own negligence. 

12 [1955] Ch 635 (hereanafter Re B Johnson). 

13 [1999] 3 All ER 97 at 105. 

14 ibid 107. 

15 ibid. 

16 [1999] 3 All ER 97 at 108. 

17 [1991] BCC 411. 
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The rest of the judgment is almost a formality. The decision of the House of Lords 
in Kennedy v De Trafford" laid down no ‘inflexible principle that the only duty 
owed by a mortgagee when selling was a duty of good faith’ and, in any case, was 
delivered ex tempore.!9 According to Scott VC principle and authority supported 
the following: 

(1) A receiver managing mortgaged property owes duties to the mortgagor and anyone else 
with an interest in the equity of redemption. 

(2) The duties include, but are not necessarily confined to, a duty of good faith. 

(3) The extent and scope of any duty additional to that of good faith will depend upon the 
facts and circumstances of the particular case. 

(4) In exercising his powers of management the primary duty of the receiver is to try and 
bring about a situation in which interest on the secured debt can be paid and the debt 
itself repaid. 

(5) Subject to that primary duty, the receiver owes a duty to manage the property with due 

ce. 

(6) Due diligence does not oblige the receiver to carry on a business on the mortgaged 
premises previously carried on by the mortgagor. 

(7) If the receiver does carry on a business on the mortgaged premises, due diligence 
requires reasonable steps to be taken in order to try and do so profitably.” 


Thus, by wilful default out of due diligence, an equitable duty of care is foaled, a 
duty exposing receivers to liability if they exercise their powers of management 
carelessly. 


Receivers and Wilful Default — Back to Basics? 


Wilful default liability — a history 


Given the preceding authorities, notably Downsview, Scott VC’s confident 
assertion that receivers owe an equitable duty of care might appear to have been 
plucked out of thin air. However, scrutiny of the equitable supervision of mortgage 
transactions, focusing on the accounting duties of mortgagees in possession, 
reveals otherwise. 

Liability to account for wilful default is of ancient origin?! arising out of the 
account jurisdiction of Courts of Equity. On a suit for redemption a Chancery 
Master took an account, whereby the mortgagee’s principal, interest, and costs 
were set against the amount received from the mortgaged property. Where the 
mortgagee had previously taken possession, this last item included not only what 
had been received but what might have been received but for his wilful default. 
Thus equity’s traditionally protective stance towards the mortgagor’s equity of 
redemption was manifested by the imposition of ‘almost penal liabilities’. 

Whilst the basic principle of wilful default liability is easily stated, its content is 
less readily identifiable. Some cases ascribe liability for stated misconduct without 
further comment. These ‘factual instances’ of wilful default include the refusal to 


18 [1897] AC 180. 

19 [1999] 3 All ER 97 at 110. 

20 bid at 111. 

21 See, eg Maddocks v Wren (1680) 2 Rep Ch 209; Anonymous (1682) 1 Vern. 45; Chapman v Tanner 
(1684) 1 Vern 267; Duke of Bucks v Gayer (1684) 1 Vem 258; Coppring v Cooke (1684) 1 Vam 270. 

22 See, eg, Harnard v Webster (1725) Cas. Temp. King 53; Beare v Prior (1843) 6 Beav. 183 This form 
of account was described as ‘the usual account’ by Jessel MR in Shepard v Jones (1882) 21 Ch D 469, 
475. 

23 Gaskell v Gosling [1896] 1 QB 669 at 692 per Rigby LJ 
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accept tenants and the disadvantageous letting of property.” Permitting a 
mortgagor to intercept ‘profits’? or failing to receive the purchase price on a sale 
of the mortgaged property?’ similarly attracted liability. The courts showed varying 
degrees of strictness in this regard.”8 

These illustrations of liability give little guidance as to whether wilful default 
requires deliberate, reckless or simply unthinking conduct, the brevity of the 
reports making it difficult to discern whether the penalised behaviour was collusive 
or careless. Attempts to extract a governing principle that might predict liability for 
wilful default exhibit a subtle shift in emphasis from liability to duty. For 
example, the notion that a mortgagee owes a duty of diligence was propounded by 
Turner LJ in Sherwin v Shakspear™ and accepted in later cases as the appropriate 
standard of care.3! 

Other authorities treat wilful default as established by a particular degree of 
dereliction. In ex parte Mure>* Thurlow LC contemplated that involuntary conduct 
might suffice to ground liability, although on the facts the negligence was ‘gross’. 
Later cases tend to support the proposition that the carelessness in question may be 
less than fraud but more than mere negligence.*3 If gross negligence and ordi 
diligence exact differing standards of conduct, which is to be preferred? It is not 
immediately obvious that any of the above cases is conclusively authoritative, 
especially since many judicial statements in this regard appear to be mere dicta, 
and Stannard concludes that ‘wilful default’ is a purely relative term, meaning no 
more than a failure to perform a duty.* 

It should be acknowledged that wilful default applied only the ‘use’ of the 
mortgaged property, and so could not be invoked by a mortgagor wishing to 
impeach its sale“. The courts traditionally couched the responsibility of a selling 
mortgagee in terms of obligation, the rigour of that obligation being diluted over 
time. In Robertson v Norris Stuart VC required a mortgagee to exercise the power 
of sale ‘in a provident way, with due regard to the rights and interests of the 
mortgagor in the surplus money to be produced by the sale’. The House of Lords, 
in Kennedy v De Trafford,” however, identified only a duty of good faith, although 
Lord Herschell considered that a ‘wilful and reckless’ sacrifice of the mortgagor’s 
interests would constitute a breach of that duty.*8 

The precise nature of a mortgagee’s, and a receiver’s, obligation to the 
mortgagor has been the subject of controversy ever since. This debate will not be 
charted in detail except to note that, pre-Medforth, both mortgagee and receiver 
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apparently owed a duty to take reasonable steps to obtain a proper price for the 
mortgaged property,” the juridical basis of that duty being equitable*® rather than 
tortious.*! In all recent authorities the concept of liability for wilful default is 
conspicuous by its absence. 

Finally, none of the authorities on wilful default concern the management of the 
mortgagor’s property by a privately appointed receiver. In Re B Johnson,” when 
asked to determine the nature of a receiver’s duties to a company/mortgagor, the 
Court of Appeal did not even consider the possibility that a receiver’s management 
of charged assets, or, indeed, his overall conduct of the receivership, might be 
subject to the wilful default principle, that prospect not being argued before the 
court.43 


Wilful default and Medforth — the law travelling full circle? 


The preceding discussion illustrates the development of wilful default liability as it 
applies to mortgagees. It is not easy to elucidate why the principle did not survive 
into the twentieth century in any meaningful sense, until its renaissance in the 
Medforth case itself. The rapid burgeoning of the duty of care in negligence may 
account for the decline of wilful default, but the restoration of the orthodoxy, that 
the relationship of mortgagor and mortgagee is the jurisdiction of equity, went 
unaccompanied by a similar revival of the traditional ‘duty base’, viz. wilful 
default. 

Scott VC’s judgment rectifies this oversight, and two comments may be made of 
his use of the concept of wilful default in the context of receivership. First, his 
preference for the ‘due diligence’ standard of care appears uncontroversial, given 
that at least one Court of Appeal case adopts this criterion. Secondly, his 
severance of the notions of wilful default and good faith is entirely warranted. 
Much of the disarray inherent in the modern authorities on mortgagees’ and 
receivers’ duties stems from a previous failure to separate ‘good faith’ and 
‘carelessness’, notably by equating ‘gross’ negligence with a want of good faith. 
As the learned judge puts it: 

In my judgment, the breach of a duty of good faith should, in this area as in all others 

require some dishonesty or improper motive, some element of bad faith, to be established.43 


The judgment is commendably precise. Scott VC might arguably have 
concluded that an equitable duty of care is owed via a mutation of the good 
faith model to encompass basic carelessness. Such an approach would perhaps 
have been doctrinally pristine, but would have done nothing to resolve the innate 
difficulties of the good faith standard. All too often in the past, its parameters have 
been artificially extended in order to penalise incautious conduct — whilst the 
imposition of a penalty may be apt, the consequent blurring of a measure directed 


39 Cuchmere Brick Co Ltd v Mutual Finance Ltd, n 3 above. 

40 Parker-Tweedale v Dunbar Bank plc [1991] Ch 12; Downsview, n 1 above. 

41 Standard Chartered Bank v Walker [1982] 3 All ER 938; American Express International Banking 
Corp y Hurley [1985] 3 All ER 564. 

42 n 12 above. 

43 The decision in Re City Equitable Fire Insurance Co [1925] Ch 407, where ‘wilful default’ was said 
to connote a conscious breach of duty (per Romer J, 430-431), may have led counsel for the company, 
and indeed the bench, to consider such a contention untenable. 

44 Sherwin v Shakspear, n 30 above. 

45 [1999] 3 All ER 97, 112. Scott VC ın particular disapproved of the treatment of the concept of good 
faith (or rather lack of it) in Kennedy v De Trafford as cotecminous with gross neghgence 


418 © The Modern Law Review Lumted 2000 


May 2000] Making a Silk Purse out of a Pig’s Ear — Medforth v Blake & Ors 


towards attaining propriety rather than assiduousness is an unfortunate side-effect. 
Scott VC’s approach in this regard is a manifest improvement. 


Does Medforth change the law? 


Whilst Medforth conforms to the notion of wilful default liability as established in 
earlier authorities, it is questionable how far it departs from the position in 
Downsview. With respect, Scott VC takes liberties in this regard. Granted, nowhere 
in Lord Templeman’s judgment in Downsview does he expressly state that the only 
duty owed by a receiver is that of good faith, but there is ample evidence that he 
considered this proposition to be the law. In particular his citation from the 
judgment of Jenkins LJ in Re B Johnson attests to this being his view: 


In a word, in the absence of fraud or mala fides ... the company cannot complain of any act 

or omission of the recetver and manager provided that he does nothing that he is not 

empowered to do, and omits nothing that he is enjoined to do by the terms of his 

appointment.*6 

Further, having referred to section 27 of the Insolvency Act 1986, Lord 
Templeman observes: 


In the absence of any such legislation, the only limitations on the exercise of power by a 
receiver and manager are the requirements to act in good faith for the purpose of preserving 
and realising the assets for the benefit of the debenture-holder.*’ 


The whole tenor of this judgment militates against Scott VC’s conclusion that a 
receiver owes a duty to manage charged property with due diligence. Lord 
Templeman was admittedly concerned to refute the existence of a tortious duty of 
care, but had he considered an equitable duty of care was owed one might have 
expected him to say so. 

Thus it appears that the identification of an equitable duty of care departs from 
the perceived wisdom that a receiver’s only duty to the mortgagor is to exercise his 
powers in good faith and for proper purposes, as seems unequivocal from 
Downsview. In short, Medforth changes the law. It remains to evaluate whether 
such a change is justified. 


Downsview or Medforth — the preferred approach 


A constant theme in the judgment of Scott VC in Medforth is that it makes no 
commercial sense to allow a receiver to escape liability to the company for his 
incompetence. This is to be contrasted with Lord Templeman’s stance in 
Downsview that a refusal to impose a tortious duty of care is commercially and 
doctrinally warranted for several reasons. His Lordship’s objections to negligence 
liability include a ‘fusion fallacy’ argument, a contention that tortious liability 
would result in detrimentally defensive practices and that such liability would 
compromise the receiver’s primary duty to his appointor, and an assertion that 
adequate remedies for the company existed in equity and statute. 


46 n 12 above, 663 (italics added). This statement was approved in Downsview at 315. 
47 [1993] 1 AC 295 at 316 (italics added). 
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Fusion fallacy — the origin of the duty 


In Medforth Scott VC endorses the Downsview position that the relationship of 
mortgagee/mortgagor, and, as a corollary, that of receiver/mortgagor, is governed 
by equitable principles. He does not, however, seem to share Lord Templeman’s 
concern for doctrinal flawlessness in this respect, and, indeed, displays a certain 
impatience at the purist attitude: 
I do not, for my part, think it matters one jot whether [the receiver’s] duty is expressed as a 
common law duty or as a duty in equity. The result ıs the same. The origin of the receiver’s 
duty, like the martgagec’s duty, lies, however, in equity and we might as well continue to 
refer to it as a duty in equity. 
Thus the Downsview position is substantially undermined. If the equitable duty 
assimilates that of its tortious counterpart in scope and content, precisely the same 
objections raised in relation to the latter by Lord Templeman are relevant to the 
former. Only the jurisprudential source of the duty is acknowledged by Scott VC, 
and then somewhat grudgingly. 


Detrimentally defensive practice and disadvantage to the appointor 


Liability in negligence would, warned Lord Templeman in Downsview, be 
counterproductive, since receivers ‘will be tempted to sell assets as speedily as 
possible ...’.49 This is somewhat dubious, given that a receiver’s duty to his 
appointor will, in the majority of instances, preclude such tactics. If, as is often the 
case, an asset sale will realise insufficient to discharge the secured debt, a receiver 
will in the interests of his appointor perforce attempt to maximise realisations by 
attempting to sell the business as a going concern. 

No such argument was advanced in Medforth, counsel for the receivers instead 
contending that the imposition of a duty of diligence would undermine 
receivership. As noted earlier, Scott VC was unimpressed by that submission, 
and justifiably so. The advantages of receivership to the modern day financial 
institution go far beyond the avoidance of wilful default liability. Statute has 
conferred an array of powers upon administrative receivers, all of which will 
accrue to the benefit of the appointor, so much so that escaping liability as 
mortgagee in possession will be little more than afterthought to the contemporary 
debenture-holder. 

Further, it is clear from Medforth that the equitable duty envisaged by Scott VC 
will not disturb the prominent position of the appointor in the receiver’s 
deliberations. Deference to the interests of debenture-holders has been an enduring 
feature of authorities relating to receivership, and it is arguable that Downsview 
was in part predicated upon a belief that the imposition of negligence liability 
would compromise a receiver’s cardinal obligation to promote his appointor’s 
welfare. A duty, whether equitable or tortious, to exercise skill and care should not 
have any such effect. It does not enjoin a receiver to prefer the interests of the 
company to those of the appointor in the event of a conflict — it merely requires that 
decisions be competently taken. 

What is being targeted is careless behaviour, rather than a deliberate course of 
conduct that will benefit the appointor whilst inevitably damaging the company. 


48 [1999] 3 All ER 97 at 111 (tubes added). 
49 [1993] 1 AC 295 at 316. 
50 Insolvency Act 1986, Sched 1. See also ss 43, 233, 234, 235, 237. 


420 © The Modem Law Review Limited 2000 


May 2000] Making a Silk Purse out of a Pig’s Ear — Medforth v Blake & Ors 


Medforth does not purport to alter the balance of power between debtor companies 
and debenture-holders. The entire scheme of receivership, as sanctioned by both 
the courts and Parliament, is directed towards the enforcement of a secured debt, 
and any beneficial outcome in terms of corporate rescue, although welcomed, is 
nonetheless a side effect. Unless and until Parliament chooses to modify the rights 
of company debtors in insolvency,*! the courts must respect the debenture-holder’ s 
primacy in his receiver’s deliberations. Medforth is entirely in accordance with 
such a position — if properly administered by the courts, the duty of care it 
identifies is consonant with the promotion of the appointor’s welfare. 


The inadequacy of alternative remedies 


Lord Templeman opined that the equitable duty of good faith provided sufficient 
protection for a company in receivership, and volunteered the availability of an 
administration order as mitigating the ‘possible harsh consequences to a company 
of receivership’.*? As Lightman and Moss point out, administration will not be an 
option once an administrative receiver is appointed,’ and, in any event, the want of 
any obligation to exercise care is surely anomalous. 

It should be borne in mind that laxity on the part of a receiver leading to 
monetary loss will affect a variety of ‘stakeholders’ as well as the company. Junior 
encumbrancers, guarantors of the company’s indebtedness, its unsecured creditors 
and its employees are all potential victims of the appointee’s incompetence, a point 
which appeared to escape Lord Templeman in Downsview. Moreover the Cork 
Committee’s recommendation that administrative receivers be suitably qualified 
and authorised was prompted partly by recognition that the company’s 
constituents may be vitally affected by the receiver's competence.55 Requiring a 
practitioner to attain a high level of proficiency and then absolving him from the 
consequences of failure to utilise it is nonsensical. Medforth thus restores 
respectability to, and confidence in, the institution of receivership, and with 
admirable awareness of the implications for all concerned. 


Questions arising from Medforth 


Can the equitable duty of care be excluded by contract? 


Prima facie it is possible for a debenture-holder to exclude indirectly his 
appointee’s liability for breach of duty in the original debenture contract. Since 
the duty of diligence posited in Medforth is of equitable origin, the provisions of 
the Unfair Contract Terms Act 197757 may not apply. A term excluding civil 





51 As well it might, see The Insolvency Service, A Review of Company Rescue and Business 
Reconstruction Mechanisms (1999) 

52 [1993] 1 AC 295, 316. 

53 The Law of Receivers of Companies, n 7 above, para 7-13. 

54 Subsequently enacted in Part XIII Insolvency Act 1986. 

55 Insolvency Law and Practice: Report of the Review Committee, Cmnd 8558 (HMSO: London, 1982), 
para 189. 

56 The mortgagee could, contracting as agent for the receiver, extract a term excluding liability for 
breach of duty — see further Lightman and Moss (above n 7), paras 7-15. Confines of space do not 
allow for any consideration of the Contracts (Rights of Third Parties) Act 1999. It is, however, 
acknowledged that the provisions of this Act may have a significant effect on the process by which a 
debenture-holder might go about excluding his receiver’s liability for breach of duty. 

57 Hereinafter UCTA. 
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liability for ‘negligence’ is subject to a test of ‘reasonableness’ ,*8 but ‘negligence’ 
is defined as a breach of a common law obligation to exercise reasonable skill and 
care.” The section 1(1) definition, however, extends to the breach of an express or 
implied contractual obligation to take care. Whether the Medforth duty can be 
described as contractual in origin is debatable. The tenor of Scott VC’s judgment 
suggests that it is imposed by equity as an incident of the status of mortgagee or 
receiver, and arises independently of any contractual framework. 

If UCTA does not apply, there remains the question of whether it is per se 
legitimate to attempt to exclude an equitable duty. One distinguished 
commentator has argued that an exclusion of the duty of good faith is, as a 
matter of public policy, illicit, but the courts might take a different view where 
the equitable duty in question is akin to a tortious duty of care which, under 
UCTA, is prima facie excludable. Central to this question is the extent to which 
the Medforth duty is a tortious one masquerading in equitable garb, and Scott 
VC’s indifference to the precise source of the duty of diligence, suggests the 
confluence of tort and equity. Thus, there appears to be no good reason for the 
courts to eschew a reasonableness test in relation to an exclusion of the equitable 
duty, and the matter could therefore be dealt with by a de facto application of 
UCTA principles. 


Causation and remoteness of damage 


In Bristol and West Building Society v Mothew, Millett LJ, discussing the incidents 
of a solicitor’s equitable duty of skill and care, stated: 
Equitable compensation for breach of the duty of skill and care resembles common law 
damages ın that it is awarded by way of compensation to the plaintiff for his loss. There is no 
reason in principle why common law rules of causation, remoteness of damage and measure 
of damages should not be applied in such a case.5! 


This provides ample authority for applying those same common law rules in 
relation to a breach of a receiver’s equitable duty of care. The Mothew case is 
significant in that it conceptually isolates a duty of care arising in equity from 
fiduciary obligations of loyalty. This approach is especially germane to the 
circumstances of receivership, where fealty is owed to the appointor rather than the 
company, but a duty to exercise diligence is owed to both. Common law principles 
of causation and remoteness of damage should, therefore, be relevant to a breach of 
the receiver’s equitable duty of care. 


The substantive content of the Medforth duty 


The most important question left unanswered by Medforth relates to the scope of 
the equitable duty it identifies. Its opaque nature is evidenced by. Scott VC’s 
statement that: 


The extent and scope of any duty additional to that of good faith will depend on the facts and 
circumstances of the particular case.6? 


58 UCTA ss 2(2), 11. 

59 sbid s 1(1). 

60 J. Farrar, ‘Recent Developments in the Law of Recetvership’ [1975] JBL 25. 
61 [1996] 4 All ER 698 at 711. 

62 [1999] 3 All ER 97 at 111. 
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On the facts pleaded, the conduct of the receivers might be described as something 
more than simple carelessness. They were informed of discounts but chose not to 
seek them — this smacks of ‘recklessness’, or ‘a wilful sacrifice of the mortgagor’s 
interest’, and so might earlier have been classified as a breach of the duty of good 
faith. Had Medforth failed to inform the receivers of the discounts it might still 
have been argued that they should have familiarised themselves with his business 
to the extent that they would have become aware of their availability. This 
corresponds with the position in relation to a sale of charged assets, where the duty 
to take reasonable steps to obtain a proper price requires an exploration of the 
value of and appropriate market for the property in question.“ 

Beyond that, it is difficult to predict the level of care required to discharge the 
Medforth duty, and if the judgment has a weakness it is in its inexactitude in this 
regard.® Flexibility, however meritorious, entails some sacrifice of certainty, on 
which considerable premium is placed in commercial transactions. The danger is 
that the identification of a ‘new’ duty will prompt its beneficiaries to test its limits 
by way of hopeless and expensive litigation. Receivership may engender 
resentment on the part of the company’s representatives and constituents. The 
opportunity to give vent to such frustration via litigation may prove irresistible, 
with a glut of lawsuits depleting an already overstretched estate. This potential 
problem can be countered by a robust and pragmatic approach by future courts 
asked to apply the Medforth principle. If a clear obligation can be constructed 
through case law, then all parties will benefit. Receivers will be subjected to a 
practical duty that will not interfere with their business judgment, and those 
affected by receivership will be protected against obviously careless conduct, 
whilst not having their expectations elevated to commercially unrealistic levels. 


Conclusion 


The judgment of Scott VC in Medforth is a welcome development in the law of 
receivership. It acknowledges the modern demands for fairness and competence in 
the administration of insolvent estates sadly lacking in Downsview, and sensitively 
delivers receivership law into the twenty first century. It updates a useful but 
outmoded doctrine, fashioning it into an obligation which should, if handled with 
care, achieve a justifiable level of protection for companies in receivership whilst 
maintaining its commercial attractiveness for financial institutions. The courts are 
capable of recognising unmeritorious disputes and suppressing them in the 
preliminary stages before excessive costs mount up. The lessons of an over- 
enthusiastic use of flexible principles have already been learned through judicial 
experience in relation to the tortious duty of care and the fiduciary obligation of 
loyalty. Some restraint in applying Medforth may reasonably be expected of the 
Chancery Courts. 





63 See Kennedy v De Trafford, n 18 above. 
64 American Express International Banking Corp v Hurley, n 41 above. 
65 Enmphasising its ‘wilful default’ ongins, where an ‘I know it when I see it’ approach was common. 
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Tenancies and Estoppel — After Bruton v London & 
Quadrant Housing Trust 


Patrick Routley* 


‘... [I]t is not the estoppel which creates the tenancy, but the tenancy which 
creates the estoppel’. With these words! in Bruton v London & Quadrant 
Housing Trust, Lord Hoffmann has challenged head-on the well-established 
and widely understood doctrine of the tenancy by estoppel, prompting a re- 
examination both of the concept of that form of estoppel and of the nature of 
the lease itself. 


The traditional doctrine of estoppel 


As generally understood, a tenancy” by estoppel results where a person purports to 
grant a tenancy of land, but does not in fact have a sufficient interest in the land to 
create a tenancy: he is then estopped from denying that the relationship of landlord 
and tenant exists between him and the grantee. Thus where a tenant at will? or a 
tenant on sufferance* purported to grant a tenancy, and the tenant went into 
occupation, a tenancy by estoppel is created; likewise where a person who had 
contracted to purchase a freehold purported to grant a lease before completion.’ As 
between the parties it is as though they are actually landlord and tenant even 
though they are in fact not. 

The authorities® describe a tenancy by estoppel as a different creature from the 
more familiar estoppel by representation, as a development from the doctrine of 
estoppel by deed,” but extended in the field of landlord and tenant to all grants 
whether merely written or oral. A tenancy by estoppel could be said to be the 
result of the operation of estoppel by grant. Unlike its cousin, estoppel by grant 
does not rely upon any express representation as to title: ‘It is the product of a 
fundamental principle of the common law which precludes a grantor from 
disputing the validity of his own grant.’? 





* Barnster 


1 [1999] 3 WLR 150, 157. 

2 Of course the tems ‘lease’ and ‘tenancy’ are interchangeable, helpful though it might be to assign to 
them different meanings. 

3 Blunden v Bough (1632) Cro Car 302, Doe d. Goody v Carter (1847) 9 QB 863, 865. 

4 Thunder d. Weaver v Belcher (1803) 3 East 449 

5 Universal Permanent Building Society v Cooke [1952] Ch 95. When the purchaser completed the 

purchase of the freehold the tenancy by estoppel was ‘fed’, and the lease, now ‘in interest’, and 

back to the time of the purported grant, had priority over the mortgage executed at the time of 

completion. 

eg First National Bank v Thompson [1996] 1 All ER 140. 

‘No man shall be allowed to dispute his own solemn deed,’ per Lord Mansfield CJ in Goodtitle d 

Edwards v Bailey (17TT) Cowp 597. 

Lewis v Morelli [1948] 2 All ER 1021. 

per Millett LJ in Bruton in the Court of Appeal, [1998] QB 834, 844. 
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The traditional meaning of leases 


The conventional analysis of a lease is that the creation of a lease has two quite 
distinct effects, involving both a contract between the parties and the creation of a 
proprietary interest in the land. As Nourse LJ put it: 


A lease of land, because it originates in a contract, gives rise to obligations enforceable 
between the original landlord and the original tenant in contract. But because it also gives 
the tenant an estate in the land, assignable, like the reversion, to others, the obligations, so 
far as they touch and concern the land, assume a wider influence ... Thus landlord and 
tenant stand together in one or other of two distinct legal relationships. In the first it is said 
that there is privity of contract between them, in the second privity of estate. 10 


A proprietary interest in land is a piece of property, capable of an independent 
existence. For example, once created, it is freely assignable, unlike the burden of 
the contract, and assignments have legal effect even if they are contrary to the 
terms of the contract. The question then arises: does the term ‘lease’ or ‘tenancy’ 
properly refer to (a) the proprietary interest (the piece of property), (b) the contract, 
(c) both, or (d) either? The answer is again provided by Nourse LJ:!! 

To what, in ordinary legal parlance, do we refer when we speak of a ‘tenancy’? J think that 

we refer to a particular legal relationship between tenant and landlord under which land is 

held by the one of the other. A ‘tenant’, both by derivation and by usage, is someone who 

‘holds’ land of another, for which purpose it 1s immaterial whether he does so by contract or 

by estate. Although he may remain contractually liable to the landlord, an original tenant 

who has assigned the tenancy, equally with an assignee who has himself assigned, cannot 
properly be described as the tenant. He no longer holds the land. It is the assignee who now 
holds the land. It is be who has the tenancy. 


So the answer to the question is unequivocally ‘(a)’. The tenant is the holder of 
the legal estate, the proprietary interest, and the tenancy is what he holds. He is not 
a tenant if he does not hold that proprietary interest: when he assigns it he ceases to 
be the tenant, and his assignee, as new owner of the proprietary interest, becomes 
the tenant. 


Bruton in the Court of Appeal 


Confusion between the doctrines of estoppel by representation and estoppel by 
grant gave rise to some of the difficulties in Bruton. The facts, briefly, were that the 
defendant Trust (‘the Trust’) had been granted a licence by the freehold owner, a 
local authority, allowing it to use the property as short-term accommodation for the 
(otherwise) homeless by granting them licences. The Plaintiff was one such 
‘licensee’, and claimed against the Trust breaches of the covenants to repair 
implied (into leases, but not licences) by section 11 of the Landlord and Tenant Act 
1985, on the grounds that the ‘licence’ by which he occupied was in fact a lease 
within the well-established doctrine of Street v Mountford.'2 

Millett LJ, giving the leading judgment in the Court of Appeal,!3 emphasised the 
nature of a lease as a legal estate which binds the whole world, and held that 











10 7 a a ela al al a E a ae ced a 
458. Lord Templeman describing it as ‘an impeccable judgment’ at 465). 

11 ibid 

12 [1985] AC 809. 

13 [1998] QB 834, Millett, Kennedy LJJ, Sir Brian Neill dissenting 
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because it did not have such an estate out of which a lease could be granted, the 
Trust could not grant a tenancy to the Plaintiff, unless a tenancy by estoppel arose. 
Under Street v Mountford principles Mr Bruton would clearly have been a tenant. 
But Millett LJ found that there is no estoppel ‘unless the grantor’s denial of title is 
inconsistent with his grant.’!4 There was no estoppel here, because there was no 
inconsistency between the nature of the alleged grant (a licence) and what the Trust 
was now asserting (a licence), and therefore there could not be any tenancy. The 
principles of estoppel and of Street v Mountford were irreconcilable: 


Street v Mountford rejects the professed intentions of the parties in favour of the true effect 
of the transaction. Estoppel by convention gives effect to the professed intentions of the 
parties. Any attempt to combine them produces a hopeless circularity.1° 

I fear that Millett LJ may have been too bemused by the elegance of that 
conundrum to notice its flaws: it is an oversimplification to say that estoppel ‘gives 
effect to the professed intention of the parties’. While Millett LJ acknowledges the 
difference described above between estoppel by representation and by grant,!6 he 
then applies the ‘representation’ test to the facts of the case before him, basing his 
conclusion of no estoppel on a finding of no misrepresentation. 

The flaw in that reasoning is that this estoppel does not arise from a 
representation, but from the grant, and if one correctly concludes via Street v 
Mountford that the grant was in fact the grant of a tenancy, then the Trust’s denial 
of title is inconsistent with that grant, and, despite the fact that both the Trust and 
the Plaintiff thought that a licence was being granted, a tenancy by estoppel arises. 


Bruton in the House of Lords 


That argument should have been sufficient to have allowed the appeal against 
Millett LJ’s analysis, and indeed formed the rationale of Sir Brian Neill’s 
dissenting judgment in the Court of Appeal. Lords Hoffmann and Hobhouse, in the 
House of Lords, although the former also made the same point,” went a great deal 
further, and it is there that problems arise. 

The gist of Lord Hoffmann’s speech was that once a correct application of the 
principles in Street v Mountford has produced the conclusion that what has been 
granted is a tenancy, that is the end of the matter, and ‘... the grantor’s title or lack 
of title was irrelevant to the issue in the case.’!8 

Brick by brick Lord Hoffmann proceeds to demolish Millett LJ’s reasoning. 
Firstly, a lease 


describes a relationship between two parties ... It is not concerned with the question of 
whether the agreement creates an estate or other proprietary interest which may be binding 
on third parties ... it is the fact that the agreement is a lease which creates the proprietary 
interest. It is putting the cart before the horse to say that whether the agreement is a lease 
depends upon whether it creates a proprietary interest.19 


Secondly, the true analysis of a tenancy by estoppel is that it is a tenancy, and 
it is the fact that it is a tenancy which gives rise to the estoppel. It is not the case 


14 ibid at 845 

15 bid at 845. 

16 ibid at 844, citing First National Bank pic v Thompson n 6 above. 

17 At [1999] 3 WLR 150, 158. 

18 ibid at 157, discussing Family Housing Association v Jones [1990] 1 WLR 779. 
19 ibid at 156-157. 
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that estoppel turns something which would not otherwise be a tenancy into a 
tenancy: 
The estoppel arises when one or other of the parties wants to deny one of the ordinary 
incidents or obligations of the tenancy on the ground that the landlord had no legal estate .. 
It therefore seems to me that the question of tenancy by estoppel does not arise in this case. 
The issue is simply whether the agreement is a tenancy.” 


Thirdly, and most briefly, Lord Hoffmann acknowledges the orthodox ground 
for allowing the appeal, that if Street v Mountford leads to the conclusion that what 
was in fact created was a tenancy, the landlord is estopped from denying that he 
entered into the agreement he actually made, regardless of what he and the tenant 
chose to call it.?! 

Lord Hobhouse agreed with Lord Hoffmann: 


[the Court of Appeal] understood that [the plaintiff's] case depended upon establishing a 
tenancy by estoppel. This is not a correct analysis ... The case of Mr Bruton depends upon 
his establishing that his agreement with the housing trust has the legal effect of creating a 
relationship of landlord and tenant between them. That is all. It does not depend upon his 
establishing a propnetary title good against all the world. 


But that was not the point: it was never suggested that a tenancy by estoppel 
(which binds the parties but is not good against all the world) would be insufficient 
to base Mr Bruton’s case, or that in order to succeed he had to establish a 
proprietary interest. On the contrary, it is clear that in the Court of Appeal the 
establishing of an estoppel would have been sufficient. 


Comment 


The position of the House of Lords, then, was that the agreement created a lease, 
and that was sufficient, and that therefore considerations of proprietary interests or 
estoppel were unnecessary. It is therefore necessary to look at the significance of 
that description of a lease. 

It will be apparent from passages already cited that the approach of the House of 
Lords to the definition of a lease is fundamentally at variance with the 
conventional analysis exemplified by Nourse LJ in Fell. Nourse LJ’s conclusion 
that the lease (or the tenancy) is the proprietary interest, not the contract, is 
irreconcilable with Lord Hoffmann’s that: 

A lease may, and usually does, create a proprietary interest called a leasehold interest or, 

technically, a ‘term of years absolute.’ This will depend upon whether the landlord had an 

interest out of which to grant it. Nemo dat quod non habet. But it is the fact that the 
agreement is a lease which creates the proprietary interest. It is putting the cart before the 

horse to say that whether the agreement is a lease depends upon whether it creates a 

proprietary interest. 

However, this creates a logical impossibility: if you can only create a proprietary 
interest if you have sufficient interest yourself, you cannot create a proprietary 
interest merely by entering into an agreement in the form of a lease. A ‘lease’ 
cannot create the proprietary interest if the ‘lessor’ non habet. What Lord 





20 ibid at 157. 

21 ibid at 158. 

22 ibid at 159. Lords Hope and Slynn also agreed with Lord Hoffmann; Lords Slynn and Jauncey gave 
short speeches simply approving Family Housing Association v Jones n 18 above. 
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Hoffmann must be saying, therefore, is that the answer to the question posed earlier 
is (b): it is the agreement, and not the proprietary interest, which is the lease, and 
the proprietary interest (if it is in fact created) is something else. This is not only a 
flat contradiction of Nourse LJ’s restatement of the conventional view of the law in 
Fell, but it cannot be right. 

The whole corpus of law relating to landlord and tenant derives from the status 
of landlord and tenant, from privity of estate, from the fact of ownership of a 
proprietary interest in land, not from the fact of having entered into an agreement 
which might or might not have created such a proprietary interest. 

An agreement in the form of a lease, but which does not create a proprietary 
interest, cannot be a lease. And the order of cart and horse is not as Lord Hoffmann 
would have it, but as it always has been. 

Which is precisely the reason why the common law imposes an estoppel upon 
the man who purports to grant a lease by means of an agreement in the form of a 
lease which purports to create one: to prevent him from saying ‘I did not have the 
interest out of which to create a lease, therefore I could not have granted one, 
therefore the grantee is not my tenant, and I am not bound by any obligations as 
landlord.’ But it must never be overlooked that a ‘tenancy by estoppel’ is not a 
tenancy: not a proprietary interest. 

It follows that when in the course of making his second point, Lord Hoffmann 
says, a shade patronisingly, of Millett LJ that he ‘may have been misled by the 
ancient phrase “tenancy by estoppel’’ into thinking that it described an agreement 
which would not otherwise be a lease or tenancy but which was treated as being 
one by virtue of an estoppel ...’% he gave the only possible definition, correct in 
law and logic, of a tenancy by estoppel, or the operation of an estoppel by grant. 
When he continues ‘It is not the estoppel which creates the tenancy, but the 
tenancy which creates the estoppel’ he coins an effective sound-bite, but he turns 
on its head the learning of many years and many authorities. It is not logic, and it 
cannot be law. 

It is also unnecessary to the result of the case. That result could be and should 
have been achieved, as mentioned earlier, by the third finding of Lord Hoffmann: 
according to Street v Mountford, what was granted was purportedly a tenancy, 
despite the parties having agreed to call it by a different name, and because of that, 
despite the fact that no proprietary interest, no tenancy, was created, the grantor 
was estopped from denying that he granted a tenancy. 

For the future, therefore, courts need not be alarmed by the observations of Lords 
Hoffmann and Hobhouse as to the nature of tenancies. The result of Bruton is 
achieved by the application of the combination of the principles of estoppel by 
grant and the authority of Street v Mountford, and not by the re-definition of the 
word ‘lease’. 





23 [1999] 3 WLR 150 at 157. 


428 © The Modem Law Review Limrted 2000 


The European Convention and the Independence of the 
Judiciary — The Scottish Experience 


Aidan O’Neill QC* 


[I]t would be wrong ... to see the rights under the European Convention as somehow 
forming a wholly separate stream in our law; in truth they soak through and permeate the 
areas of our law in which they apply! 


Introduction 


While the Human Rights Act 1998 is not expected to be brought into general force 
throughout the United Kingdom until at least October 2000, in Scotland the Human 
Rights Act bas already come into force at least as regards the acts (and arguably, 
too, the omissions*) of the Scottish Executive and of the Scottish Parliament 
brought into being by the Scotland Act 1998.3 

It may be thought that, as with the poll tax, and whether by accident or by 
design, Scotland has become the trial ground for a radically new government 
policy. The staggered implementation of the Human Rights Act in the United 
Kingdom effectively allows the effects and implications of direct reliance on 
human rights considerations to be assessed within a small jurisdiction so that 
proper preparation may be made before the policy becomes law within the 
territorial jurisdiction of the English courts. 

In this article, I draw attention to some recent cases in Scotland in which human 
rights considerations have been used to challenge the manner in which the Lord 
Advocate has traditionally exercised his functions in Scotland, most notably as 
regards his involvement in part-time judicial appointments. I then draw out the 
possible implications that these Scottish decisions may have on the English 
constitutional settlement, in particular the role of the Lord Chancellor in judicial 
appointments and the administration of tribunals, once the Human Rights Act is 
implemented south of the Border. 





* Advocate of the Scots Bar and Barrister of the Inner Temple. 


1 Her Majesty's Advocate v David Shields Montgomery and another 2000 JC 111, HCI per the Lord 
Justice General, Lord Rodger, at 117. 
2 See Her Majesty’s Advocate v Bryan Robb, 2000 JC 127, HCI per Lord Penrose at 130: 


Section 6(6) of the Human Rights Act 1998 defines ‘act’ as including a failure to act, subject to 
certain exceptions. There is no express provision to that effect in the Scotland Act, but it is plain 
that, while the express qualifications are necessarily different in the context of the two Acts, the 
expressions must have the same general scope, and the word ‘act’ in Section 57(2) [of the Scotland 
Act] must include failure to act. 
3 See Scotland Act 1998, s 12X2). The Scottish Executive law officers took up office with effect from 
20 May 1999 and from that date became subject to the Convention rights. The rest of the provisions of 
the Scotland Act came into force on 1 July 1999 
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Human rights and the role of the Lord Advocate 


The office of Lord Advocate is an ancient one, long predating the 1707 Union of 
Parliaments. Latterly, under the unreformed Union settlement, the Lord Advocate 
combined a variety of functions which in England and Wales would have been 
shared among the offices of Lord Chancellor, the Attorney General and the 
Director of Public Prosecutions. He had effective responsibility for judicial 
appointments in Scotland at all levels; he was responsible for advising the 
Westminster Cabinet on matters of Scots law and sat on a number of Cabinet 
Committees; and he headed the Crown Office in Edinburgh and, as such, had 
ultimate responsibility for the prosecution of offences and the investigation of 
deaths in Scotland. 

The office of Lord Advocate was devolved back to Scotland under the provisions 
of the new constitutional settlement, and he has became a law officer to, and 
member of, the Scottish Executive,‘ advising the Scottish Ministers rather than the 
Westminster administration on matters of law. His function of advising the 
Westminster government on matters of Scots law has been taken over by a newly 
created office, that of the Advocate General for Scotland. It appears likely, also, 
that the primary responsibility for judicial appointments in Scotland will now rest 
with the new Scottish Minster for Justice rather than, as before, with the Lord 
Advocate.5 The Lord Advocate has, however, retained his position as head of the 
systems of criminal prosecution and investigation of deaths in Scotland. Section 
48(5) of the Scotland Act makes specific provision that any decision by the Lord 
Advocate in his capacity as head of the criminal prosecution service and the system 
for the investigation of deaths in Scotland ‘shall continue to be taken by him 
independently of any other person’, notwithstanding his ex officio membership of 
the Scottish Executive by virtue of section 44(1)(c) of the Act. 

Once the Human Rights Act 1998 comes wholly into force throughout the 
United Kingdom, it will be unlawful for the courts in Scotland and England (as 
‘public authorities’ under that Act) to act in a way which is incompatible with a 
Convention right. In this interim period between the coming into force of the 
Scotland Act and the Human Rights Act, the courts are themselves not yet directly 
subject to the Convention. However, the Lord Advocate, as a member of the 
Scottish Executive, is so bound. The devolved Lord Advocate’s actions 
accordingly become subject to human rights scrutiny with effect from 20 May 
1999 when his office was devolved and he became a member, ex officio, of the 
Scottish Executive. Since that date decisions made by the Lord Advocate as head 
of the Crown Office, and as such responsible for criminal prosecutions and the 
investigation of fatal accidents in Scotland, became subject to review by the courts 
under the provisions of Schedule 6 to the Scotland Act 1998 insofar as they raise 
‘devolution issues’. 

Traditionally, the courts in Scotland have accorded great deference to the 
views of the Lord Advocate as head of the Crown Office and have rarely, if ever, 
permitted those decisions, including decisions not to prosecute, to be challenged 
before them. This situation has begun to change, however, as the courts in 








4 The Scottish Executive consists of the First Mimster, Scottish Mimsters who have been appointed by 
the First Minister from among the members of the Scottish Parliament, and the Scottush Law Officers, 
that is to say the Lord Advocate and the Solicitor General for Scotland, neither of whom need to be 
appointed from among the elected Members of the Scottish Parliament. 

5 See R Black, “The Scottish Parliament and the Scottish Judiciary’ 1998 SLT (News) 321. 
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Scotland have begun to take on board the general obligations now laid upon the 
Lord Advocate to respect Convention rights in prosecuting criminal offences in 
Scotland. As Lord Rodger, the Lord Justice General, noted in Lord Advocate v 
Scottish Media Newspapers Ltd the Lord Advocate now no longer has the 
power to ‘move the court to grant any remedy which would be incompatible 
with the European Convention on Human Rights’ unless, under reference to 
section 57(3) of the Scotland Act, he had been specifically required so to do bya 
provision of primary Westminster legislation which cannot be read or given 
effect to in a way which is compatible with the Convention. And in Her 
Majesty’s Advocate v David Shields Montgomery and another Lord Rodger 
noted as follows: 


[PJutting the matter generally, he [the Lord Advocate] and his representatives have no power 
to act ın a manner which would prevent an accused person from having a fair trial. ... While 
the authority now given to Convention rights in our law means that, when considenng what 
constitutes a fair trial, the court must take account of Convention law and Junsprudence, the 
issue will still fall to be dealt with under our existing procedures.” 


Thus in H M Advocate v William Maxwell Little 8 Lord Kingarth held, on the 
basis of a concession that the bringing of the indictment could be an ‘act’ of the 
Lord Advocate for the purposes of Section 57(2) of the Scotland Act and thus 
subject to human rights review, that a delay of 11 years and 1 month from the time 
between an accused had been advised by the police of charges of sexual abuse and 
his being served with an indictment was incompatible with the accused’s Article 
6(1) Convention right to a hearing within a reasonable time and accordingly 
outwith the powers of the Lord Advocate.’ 

More radically yet, in Hugh Starrs and another v Procurator Fiscal, 
Linlithgow! the complainers, Hugh Starrs and James Chalmers, claimed that 
their prosecution on summary complaint before a Temporary Sheriff sitting in 
Linlithgow Sheriff Court contravened their rights under Article 6(1) of the 
European Convention to a trial before ‘an independent and impartial tribunal 
established by law’.!! In the appeal in Starrs and Chalmers the Appeal Court of the 
High Court of Justiciary, consisting in a three judge bench composed of the Lord 
Justice Clerk Lord Cullen, Lord Prosser and Lord Reed, was advised by the 
Solicitor-General for Scotland that ‘the Lord Advocate expected the Procurator 
Fiscal to be bound by the Convention as he is, and that he would not take any point 
that something which was done by the procurator fiscal was not his act as Lord 
Advocate and as a member of the Scottish Executive.’ Thus it was conceded that 
the Convention rights could be claimed in relation to all criminal prosecutions in 
Scotland, whether brought under summary or solemn procedure 


6 Lord Advocate v Scottish Media Newspapers Ltd 1999 SCCR 599. 

7 Her Mayesty’s Advocate v David Shields Montgomery and another 2000 JC 111, HOJ at 117. 
8 H M Advocate v William Maxwell Little 1999 SCCR 625, per Lord Kingarth. 

9 Compare with the decision in Caroline McNab v Her Majesty’s Advocate 2000 JC 80, HCI. 
10 Hugh Starrs and another v Procurator Fiscal, Linlithgow, 2000 SLT 42. 

11 Article 6(1) of the European Convention on Human Rights is in the following terms: 


private life of the parties so require, or to the extent necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice. 
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On the facts of that case, then, the decision of the fiscal to continue, on 8 July 
1999, a prosecution which was originally begun before the Lord Advocate had 
become subject to the Convention constituted a reviewable act for the purposes of 
the human rights provisions of the Scotland Act. The court was accordingly willing 
to consider the substance of the challenge, namely whether or not it was 
compatible with the accused’s Article 6(1) rights for that prosecution to be brought 
before a sheriff appointed on a temporary basis. The Advocate-General for 
Scotland, as the relevant UK law officer to whom intimation of this ‘devolution 
issue’ was given under and in terms of paragraph 5 of Schedule 6 to the Scotland 
Act 1998, appears to have decided not to take any part in the proceedings before 
the appeal court, notwithstanding the potential UK-wide implications of the claim. 


The decision in Starrs and Chalmers 


The appellate court judges in Starrs and Chalmers were at pains to underline the 
fact that they were considering the question of the impartiality and independence 
of temporary sheriffs in the abstract and as a matter of principle. Accordingly no 
actual evidence of any form of partiality or bias in favour of the prosecution was 
needed for the question of the possible breach of the accused’s Article 6(1) rights 
to be raised. What was important, then, was appearances: justice had to be seen to 
be done, and to ensure impartiality as viewed objectively there must exist 
‘sufficient guarantees to exclude any legitimate doubt in this respect.’ 12 

Section 11 of the Sheriff Courts (Scotland) Act 1971, which serves as the 
statutory basis for the appointment of temporary sheriffs, was examined in detail. !? 
Section 11(2) allowed the Secretary of State to appoint temporary sheriffs to act as 
sheriff where a (permanent full-time) sheriff was unable to perform his shrieval 
duties because of illness, or where there was a vacancy for a sheriff, or where it 
appeared to the Secretary of State that for any other reason it was ‘expedient so to 
do in order to avoid delay in the administration of justice in that sheriffdom’. 
Section 11(4) provides, baldly, that ‘the appointment of a temporary sheriff 
principal or of a temporary sheriff shall subsist until recalled by the Secretary of 
State’. There was accordingly said to be no security of tenure for anyone appointed 
temporary sheriff. 

The court was then advised as to current practice in the appointment and 
continued engagement of persons as temporary sheriffs. Although nominally a 
matter for the Secretary of State (and now the Scottish Ministers), in practice the 
Lord Advocate was said to play a ‘crucial role’ in these appointments. 
Appointments were made, normally in December, and always for one year only. 








12 Findlay v United Kingdom (1997) 24 EHRR 221 at paragraph 73. 
13 s 11 of the Sheriff Courts (Scotland) Act 1971, so far as relevant provides as follows: 


(2) Where as regards any shenffdom 
(a) a sheriff is by reason of illness or otherwise unable to perform his duties, or 
(b) a vacancy occurs ın the office of shenff, or 
(c) for any other reason it appears to the Secretary of State to do so in ordet to avoid delay 
in the administration of justice in that sheriffidom, 


the Secretary of State may appoint a person (to be known as a temporary sheriff) to act as a sheriff 
for that sheriffdom. 


(4) The appointment of a temporary sheriff principal or of a temporary shenff shall subsist until 
recalled by the Secretary of State. 
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A temporary sheriff would, in the normal run of things, expect to be re-appointed at 
the end of each year if he or she were still willing to serve in this capacity, but there 
was no guarantee or right of re-appointment, and indeed no guarantee that his or 
her services would be used during any period of appointment. It was accepted by 
the Solicitor-General that ‘service as a temporary sheriff could be regarded as 
providing suitability for a permanent appointment’ and that ‘temporary sheriffs 
formed in effect a pool from which permanent appointment might be made, 
although not all permanent appointments came from that pool’. Lord Cullen noted 
the following, perhaps crucial description of the post (at 50): 


The Solicitor General was unable to explain why a period of one year had been chosen. He 
accepted that, in practice, the system was not one of ‘temporary’ appointment (other than in 
the sense that the appointment were formally for a period of one year, and lacked security of 
tenure) but was one of part-time appointments which were intended to be long-term. 
Both Lord Cullen and Lord Reed expressed doubts as the vires of the practice 
which had grown up of using temporary sheriffs as a permanent supplement to the 
shrieval bench appointed in order to deal with a substantial part of the routine work 
of the sheriff courts throughout Scotland rather than as ad hoc engagement to meet 
a particular emergency need, as appeared to them to be envisaged by the terms of 
Section 11 of the 1971 Act Lord Cullen also expressed his doubts as to the vires of 
the imposition of a one year term of appointment for temporary sheriffs as there 
seemed to be no statutory basis for the imposition of any such term or condition to 
the appointment. He noted (at 57): 
Rather than a control over numbers, the use of the one year term suggests a reservation of 
control over the tenure of office by the individual, enabling it to be brought to an end within 
a comparatively short period. This reinforces the impression that the tenure of office by the 
individual temporary sheriff is at the discretion of the Lord Advocate. It does not, at least 
prima facie, square with the appearance of independence. 
The Appeal Court in Starrs and Chalmers then applied their minds, on the basis of 
criteria culled from a variety of decisions of the European Court of Human Rights 
and Commonwealth jurisdictions, to determine whether temporary sheriffs could 
be said to constitute impartial and independent tribunals for the purposes of Article 
6(1) ECHR. Having regard to the manner of appointment of temporary sheriffs by 
a member of the Scottish executive who was, in addition, the head of the 
prosecution service in Scotland, the temporary sheriffs’ one year renewable term of 
office, their lack of security of tenure, their lack of financial security once 
appointed (in that they could be sidelined and offered no work), the lack of any 
statutory safeguards in relation to the recall of their appointment, and the 
possibility of susceptibility to pressure insofar as they ultimately sought from the 
Lord Advocate a permanent appointment with security of tenure, the Appeal Court 
judges concluded that temporary sheriffs under the current regime did not present 
the “appearance of independence’ necessary to maintain individual and public 
confidence in the administration of justice. As such, temporary sheriffs as an 
institution, and without any suggestion of any actual subjective bias on the part of 
individual acting as temporary sheriffs, could not be said to constitute an 
independent and impartial tribunal for the purposes of Article 6(1) of the 
Convention. The suggestion that the fact that temporary sheriffs were able to 
continue to practice law constituted further grounds for questioning their 
impartiality or independence was, however, rejected by the court. 
The Appeal Court judges were unanimous in their finding that the terms and 
conditions under which temporary sheriffs held their appointment from the Lord 
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Advocate were incompatible with the requirements that judges be seen to be 
independent of the Executive and, in particular, of the prosecution service. 
Accordingly, in continuing to bring prosecutions before such temporary sheriffs 
following the coming into force in Scotland of the relevant provisions of the 
European Convention, the Lord Advocate and the procurators fiscal carrying out 
prosecutions on his behalf before temporary sheriffs constituted action 
incompatible with the accuseds’ Article 6(1) ECHR fair trial rights. Since the 
Lord Advocate has no power to act in a manner incompatible with the 
Convention, it would seem that the decisions to continue with such prosecutions 
were ultra vires. 

As a result of certain obiter remarks of the Lord Justice Clerk, Lord Cullen and 
of Lord Reed, in which they raised the question, regardless of human rights 
considerations, as to whether or not Section 11(2)(c) of the Sheriff Courts 
(Scotland) Act 1971 ever provided sufficient statutory backing for the creation of 
the ‘constitutional innovation’ of ‘a permanent supplement to the shrieval bench’, 
namely a pool of temporary sheriffs who might be called upon to fulfil the role of 
sheriff as and when required, a further challenge was swiftly brought before the 
criminal Appeal Court. In Gibbs v Procurator Fiscal, Linlithgow a differently 
constituted High Court of Justiciary chaired by the Lord Justice General, Lord 
Rodger of Earlsferry sitting with Lord Sutherland and Lord Weir rejected the 
contention that section 11(2)(c) permitted the Secretary of State to make a 
temporary shrieval appointment only for the particular purposes of dealing with a 
specific identified emergency. Such an interpretation, it was said, would run 
counter to the purpose of the Act which was to ensure the efficient organisation and 
administration of business within the sheriff courts and, in any event, any such case 
by case appointment of temporary sheriffs was considered to be even less 
compatible with the requirements of the Convention than the one year renewable 
terms currently granted them. 


Assessment of the decision in Starrs and Chalmers 


One of the more surprising, and unsatisfactory, aspects of the decision in Starrs 
and Chalmers is that it would appear that it was not argued on behalf of the Lord 
Advocate that, however one decided on the independence and/or impartiality of 
the temporary sheriffs, Article 6(1) of the Convention would not have been 
breached on the grounds that the decision of the temporary sheriffs, in both 
criminal and civil matters could be appealed and reviewed on their whole merits 
to a properly constituted independent and impartial tribunal within the court 
system, in the form of the Sheriff Principal or the Inner House in civil matters, 
and the Appeal Court of the High Court of Justiciary in criminal issues. In this 
way the appearance of justice being seen to be done was being preserved 
because any allegation of actual subjective (and indeed unconscious) bias could 
properly be raised on appeal. Instead, the Appeal Court judges in Starrs and 
Chalmers appear to have proceeded on the assumption that the jurisprudence of 
the Strasbourg court requires in every criminal trial the tribunal at first instance 
had to possess all the characteristics of independence and impartiality required 
by Article 6(1) ECHR. Interestingly, in Gibbs v Procurator Fiscal, Linlithgow, 





14 Gibbs v Procurator Fiscal, Linlithgow, HCJ, unreported decision of 24 November 1999, accessible at 
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the Lord Advocate did advance the argument, based in part on Roman law,!5 that 
even if the appointment of temporary sheriffs had been ultra vires, the temporary 
sheriffs had still been acting de facto as judges, and as such the law should treat 
their acts to date as having been legally valid ones, notwithstanding any 
invalidity in their initial appointments. The court specifically reserved its 
opinion on the soundness of that proposition, leaving it open to be argued on 
some other occasion. 

It is at least arguable that the Strasbourg jurisprudence allows for the possibility 
that Article 6(1) of the European Convention will not be breached if hearings 
before any body which fails its requirements of independence and impartiality can 
be fully appealed and reviewed on their whole merits to a properly constituted 
independent and impartial tribunal. In Findlay v UK, a case concerning the 
procedures followed in Courts Martial, the European Court of Human Rights stated 
that: 


The defects referred to [could not] be corrected by any subsequent review proceedings. 
Since the applicant’s hearing was concerned with serious charges classified as ‘criminal’ 
under both domestic and Convention law, he was entitled to a first instance tribunal which 
fully met the requirements of Article 6(1).!6 


In Findlay the applicant’s sentence had been confirmed by the confirming officer 
(who was also the convening officer of the Court Martial) and his requests for 
further internal review to the Deputy Director General of Personal Services and the 
Defence Council had been rejected. His application for leave to move for judicial 
review of these was also unsuccessful before the Divisional Court on the basis that 
the court martial had been conducted fully in accordance with the provisions of the 
Army Act 1955 and there was no evidence of improper conduct or hostility on the 
part of the judge advocate. The observations of the Strasbourg courts may be 
thought, then, to be limited to the particular facts of this case in which there was no 
access to the independent and impartial general court system for a full appeal 
rather than being of general and universal application to all individuals subject to 
criminal charges. Thus, in its 1984 judgment in De Cubber v Belgium, the 
European Court of Human Rights found that an individual who had been tried and 
found guilty of a forgery offence had not received a fair trial under Article 6(1) 
because one of the judges of the court which convicted him had previously acted as 
investigating magistrate in the same case. Even in this case, the question of the 
possibility of remedying these defects being remedied on appeal was considered. 
The Court dealt with the matter thus: 


At the hearing the Commission’s delegate and the applicant’s lawyer raised a further 
question, concerning not the applicability of Article 6(1) but rather its application to the 
particular facts: had not the subsequent intervention of the Ghent Court of Appeal ‘made 
good the wrong’ or ‘purged’ the first-instance proceedings of the ‘defect’ that vitiated 
them? 


The Court considers it appropriate to answer this point although the Government 
themselves did not raise the issue in such terms. The possibility certainly exists that a 
higher or the highest court might, in some circumstances, make reparation for an initial 
violation of the Convention’s provisions: that is precisely the reason for the existence of 
the rule of exhaustion of domestic remedies contained in Article 26. Thus the Adolf 
Judgment of 26 March 1982 noted that the Austrian Supreme Court had ‘cleared the 





15 See D 1.14.3 Ulpian 38 ad Sabinum. Reference was also made to Wade and Forsyth, Administrative 
Law (Oxford: Oxford Univernty Press, 1994, 7th edition) pp 326-328. 
16 Findlay v United Kingdom (1997) 24 EHRR 221 at para 73. 
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applicant of any finding of guilt’, an applicant in respect of whom a District Court had not 

respected the principle of presumption of innocence laid down by Article 6(2).17 
Further, the appeal court judges in Starrs and Chalmers do not appear to have been 
referred to the jurisprudence of the European Court of Human Rights in relation to 
minor criminal offences and the requirements of Article 6(1). In Lauko v 
Slovakia'8 a case concerning the lawfulness of a State entrusting the prosecution 
and punishment of minor offences to administrative authorities the heads of which 
were appointed by the executive and whose officers had the status of salaried 
employees, the European Court of Human Rights held that the lack of any 
guarantees against outside pressures, the absence of any appearance of 
independence, and the impossibility of appealing against the decision to the 
general court system constituted a breach of the Article 6(1) fair trial guarantee. 
The Strasbourg Court reviewed its relevant case law in the following terms: 


63. The Court [of Human Rights] recalls at the outset that the nght to a fair trial, of which 
the right to a hearing before an independent tribunal ıs an essential component, holds a 
prominent place in a democratic society.!9 In order to determine whether a body can be 
considered to be ‘independent’ of the executive it is neceasary to have regard to [i] the 
manner of appointment of its members and the duration of their term of office, [ii] the 
existence of guarantees against outside pressures and [iii] the question whether the body 
presents an appearance of independence. 


While entrusting the prosecution and punishment of minor offences to administrative 
authorities is not inconsistent with the Convention, it is to be streased that the person 
concerned must have an opportunity to challenge any decision made against him before a 
tribunal that does offer the guarantees of Article 6.7! 
From the decision in Lauko and associated cases it is clear that the Strasbourg court 
makes a clear distinction between the seriousness of offences brought before a 
particular criminal tribunal and the implications that this has as regards Article 6(1) 
ECHR. As regards the prosecution and punishment of minor criminal offences 
there will be no breach of Article 6(1) ECHR even if such prosecution or 
punishment is carried out by a tribunal such as an administrative body which is not 
properly independent of the executive provided that there is provision for proper 
review of any such decision on appeal by a properly constituted independent and 
impartial tribunal. As the Court of Human Rights noted in its 1984 decision in 
Öztürk v Germany: 
Having regard to the large number of minor offences, notably m the sphere of road traffic, a 
Contracting State may have good cause for relieving its courts of the task of their 
prosecution and punishment. Conferring the prosecution and punishment of minor offence 
on administrative authorities is not inconsistent with the Convention provided that the 





17 Adolf v Austria [1982] 4 EHRR 313 at paras 38—41. 

18 Lauko v Slovakia, yadgment of 2 September 1998, ECIHR, [1988] RID-VI 2492, [1998] HRCD 838 
and Kadubec v Slovakia, judgment of 2 September 1998, ECtHR, [1998] RJD-VI 2518, [1998] HRCD 
844 See too the admissibility decision of the Court of Human Rights in J K v Slovakia, judgment of 
25 May 1998, ECtHR Application 29021/95. Accessible at <www.dhcour.coe,fr/hudoc>. 

19 See, mutatis mutandis, the De Cubber v Belgium judgment of 26 October 1984, Series A no. 86, p 16, 
§ 30 in fine, (1991) 13 EHRR 922. 

20 See, inter alia, the Le Compte, Van Leuven and De Meyere v Belgium yodgment of 23 June 1981, 
Series A no. 43, 24, § 55, (1982) 4 EHRR 1, and the Campbell and Fell v the United Kingdom 
judgment of 28 June 1984, Series A no. 80, pp. 3940, § 78, (1985) 7 EHRR 165. 

21 Seo the Ozturk v Germany, judgment of 21 February 1984, Senes A no. 73, p. 19, § 52, pp 21-22, § 
56, (1984) 6 EHRR 409. 
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person concerned is enabled to take any decision thus made against him before a tribunal 
that does offer the guarantees of Article 6.2 


Thus, it seems that the judgment of the Appeal Court in Starrs and Chalmers could 
properly have been subject to appeal on at least two distinct grounds: firstly, that 
question of the possibility of the existing appeal process case being sufficient to 
purge any defects in the independence of temporary sheriffs at first instance; and 
secondly, on the grounds that the Appeal Court did not consider the distinction 
between minor and serious criminal matters which might have allowed the 
retention of temporary sheriffs for the hearing of the former category of cases. 

The Lord Advocate has announced that he has decided not to seek leave to 
appeal against the decision of the Appeal Court to the Judicial Committee of the 
Privy Council as provided for in paragraph 13(a) of Schedule 6 to the Scotland Act. 
This decision, together with the decision of the Advocate General for Scotland not 
to participate in the proceedings before the criminal appeal court, is to be regretted. 
The judgment of the appeal court in Starrs and Chalmers has raised a number of 
important constitutional issues with implications throughout the UK. It would have 
been a useful exercise for the whole matter to have been reconsidered from a 
United Kingdom wide perspective by a court of five judges. In the meantime, a 
challenge has been raised as to the compatibility with the Article 6(1) ECHR of 
temporary judges appointed by the Scottish First Minster to the Court of Session 
deciding civil cases between wholly private parties. This matter has been referred 
to the Inner House of the Court of Session for decision. 

The immediate reaction of the Lord Advocate to the adverse decision in Starrs 
and Chalmers was to order the suspension of the commissions of all temporary 
sheriffs. This, predictably, gave rise to a high degree of procedural confusion 
before the sheriff courts and the creation of log-jams of cases in both criminal 
and civil matters. The matter also exposed a lacuna in the provisions under the 
Scotland Act 1998. Under Section 102 of the Act the courts have power to 
suspend or to limit the retrospective effect of their rulings in relation to 
successful challenges to the vires of the legislative activity of either the Scottish 
Parliament or Scottish Executive. In making any decision to limit the 
retrospective effect of their decision the courts are enjoined to have regard to, 
among other matters, the extent to which persons who are not parties to the 
proceedings would be otherwise adversely affected. The courts are, however, 
given no such power to limit the retrospective effect of their decisions in relation 
to the non-legislative activity of members of the Scottish Executive, such as the 
bringing of criminal prosecutions by, or under the authority of, the Lord 
Advocate. Thus, the decision in Starrs and Chalmers could not be made wholly 
or partly prospective or otherwise suspended by the court to allow the Scottish 
Executive time to remedy the situation. 





22 Oxtürk v Germany, Judgment of 21 February 1984, Senes A no. 73, p. 19, § 52 , pp 21-22, § 56. 
23 See Clancy v Caird, unreported decision of the Temporary Judge T G Coutts QC, sitting in the Outer 
House, 10 December 1999, available at <www.scotcourts.gov.uk>: 


It is for consideration whether, as has been suggested, the decision in Starrs and Chalmers carries 
with it the implication that in order to be an independent tribunal an adjudicator must hold a 


prosecution. 
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It is a matter for the Westminster legislature to decide whether or not for the sake 
of consistency of approach the Scotland Act 1998 should be amended to give the 
court the power to pronounce prospective judgments where devolution issues are 
raised against decision or omissions of the Scottish Ministers, including the law 
officers, acting in an administrative capacity. If such a power had already existed 
and been exercised, then the administrative chaos resulting from the Starrs and 
Chalmers decision might have been avoided. It is no longer the case that, as Lord 
Goff noted in another context, ‘[a] system [of] prospective over-ruling ... has no 
place in our jegal system.’ Alternatively, if a power of prospective over-ruling is 
seen as a good thing for judges to have in the new constitutional dispensation, it is 
not clear why it should be limited to cases which raise devolution issues under the 
Scotland Act. Where a ‘pure’ human rights challenge is made once the Human 
Rights Act 1998 is fully implemented, there is no statutory basis to allow the courts 
to limit or suspend the retrospective effect of their decisions. Any such power 
awarded for the sake of the preservation of good administration would require 
specific amendment to the Human Rights Act 1998 in a manner which might be 
justified as simply a more general extension to the UK courts of the powers already 
granted to (though not yet exercised by) the courts considering devolution issues 
under the Scotland Act 1998. 


Conclusion 


It is to be expected that similar arguments to those successfully advanced before 
the Scottish Criminal Appeal Court will be advanced in England and Wales by way 
of challenge to the decisions of, among others, assistant recorders and others 
exercising judicial office on a part-time basis once the Human Rights Act is 
brought into full force and effect. On a practical level, it should not be thought that 
the ruling in Starrs and Chalmers will require the automatic end of all part-time 
judicial appointments. The Scottish criminal appeal court has held that lawyers 
continuing in practice while occasionally taking on cases does not of itself 
compromise their objective appearance of independence and impartiality. What it 
will require in any judicial appointments, whether it be the members of 
employment tribunal, immigration adjudicators, magistrates and justices of the 
peace, or is at least the following: 


e an element of security of tenure involving procedural safeguards against 
dismissal; 

ə an appointment for any specific limited term would have to be for a reasonable 
period and certainly greater than one year; 

e guaranteed levels of work and payment; 

© no suggestion that their performance in any part-time appointment is being 
used as a probationary period for any possible full-time permanent 
appointment; and 

e a fair and open method of appointment. 


In Smith v Department of Trade and Industry * the Employment Appeal Tribunal 
in England considered the question of independence and impartiality as required by 





24 Kleinwort Benson v Leicester City Council [1998] 4 All ER 513 at 536. 
25 Smath v Secretary of State for Trade and Industry [2000] IRLR 6, EAT. 
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Article 6(1) ECHR. The President of the EAT, Morison J, expressed the view that, 
in cases involving the Secretary of State for Trade and Industry, Employment 
Tribunals as currently constituted might not conform to the requirements of this 
Article. He noted that lay members of the Tribunals were appointed by the 
Secretary of State for Trade and Industry and the tribunals system was 
administered by the employment tribunal service, an agency of the Department 
of Trade and Industry. Given that the Secretary of State for Trade and Industry was 
ultimately responsible for the appointment, pay and termination of these lay 
Tribunal members, Morison J expressed his doubts as whether they could be said to 
be sufficiently independent from the Secretary of State for Trade and Industry to 
constitute objectively independent and impartial tribunals for the purpose of 
Article 6(1). Leave was granted for the matter to be appealed to the Court of 
Appeal to allow the issue to be clarified prior to October 2000. 

It is arguable that the current appointments procedure to other statutory tribunals 
by Westminster departments may not survive the requirement of Article 6(1) 
ECHR as currently understood in the light of the Starrs and Chalmers judgment. 
For example, the appointments policy of the Lord Chancellor Department as set 
out on the departmental web-site provides that the Lord Chancellor will normally 
consider for appointment to full-time office to those tribunals administered by his 
department only those individuals ‘who have gained sufficient experience through 
service in a part-time capacity’. Further, part-time office-holders are appointed 
initially only for one year; continued appointment thereafter for further periods of 
up to three years thereafter being subject both to the availability of work and to an 
assessment of their performance in the job. 

Thus, one may well anticipate challenges being brought against, for example, the 
decisions of part-time Special Adjudicators in asylum cases. It might be argued 
that these adjudicators hold office (and so exercise their judicial functions) solely 
at the pleasure of the Lord Chancellor, a Cabinet Minister whose job description 
itself confounds the separation of powers in its confusion of legislative, executive 
and judicial responsibilities and powers. Such dependence on the continued 
favour of the Lord Chancellor might be thought to contravene the Article 6(1) 
ECHR rights of applicants appearing before these adjudicators to a hearing before 
an independent and impartial tribunal in that: 


e the adjudicators’ one year period of initial appointment is too short to be 
independent of the executive; 

e their re-appointment for a further period of up to three years (i.e. it may be for 
a lesser period) is conditional on the assessment of their ‘performance’ in the 
role as assessed by the executive; 

e the adjudicators have no security of tenure, and may presumably be ‘side- 
lined’ if their performance during the period of appointment is considered by 
the Lord Chancellor’s Department to be ‘unsatisfactory’; 

e there may be thought to be an incentive for adjudicators to comply with the 
anticipated requirements of the executive since ‘successful’ performance on a 
part-time basis is effectively seen as a prerequisite to being considered for 
appointment to a full-time post; 





26 For some support for the view that a confusion of legislative, executive and judicial fonctions in one 
person may be incompatible with the requisite appearance of independence and impartiality on the 
part of the judiciary ses the decision of the European Court on Human Rights in McGonnell v United 
Kingdom, unreported decision of 8 February 2000 accessible at <www dhcour.coe,fr/hudoc>. 
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Such individuals would accordingly, during the period of their part-time 
appointment, appear to be beholden to the Executive and there are no legal (as 
opposed to conventional) guarantees to ensure their independence from influence 
(whether direct or indirect) of government The courts would then have to consider 
whether or not their own judicial review jurisdiction, limited as it is to questions of 
law and requiring a very high degree of deference on any question of the assessment 
of the reasonableness of the reviewed decisions on their merits, would be sufficient 
to ensure respect for the individuals’ Article 6(1) ECHR rights. There is apparently 
competing case law on this point. In Vilvarajah and Others v United Kingdom” the 
Court of Human Rights held that proceedings by way of judicial review afforded an 
effective remedy (for the purposes of Article 13 ECHR) to asylum applicants who 
were arguing that their return to their country of origin would expose them to the 
risk of torture or to inhuman or degrading punishment or treatment contrary to 
Article 3 ECHR. By contrast, in Smith and Grady v United Kingdom,” the 
Strasbourg Court held that the threshold of irrationality or unreasonableness in 
judicial review proceedings of the lawfulness of the ban on homosexuals in the 
Armed Forces was ‘placed so high that it effectively excluded any consideration by 
the domestic courts of the question [i] of whether the interference with the 
applicants’ rights answered a pressing social need or [ii] was proportionate to the 
national security and public order aims pursued, principles which lie at the heart of 
the Court’s analysis of complaints under Article 8 of the Convention’. 

However matters are decided, it seems clear that the ability to rely directly on the 
provisions of Article 6(1) ECHR will have profound effects on the judicial structure 
within the United Kingdom. As well as potentially requiring changes in the 
structure of the appointments to and the administration of statutory tribunals, it may 
well also require the final abandonment of the judicial deference to administrative 
decisions embodied in the Wednesbury test and require the explicit adoption by the 
courts of a form of the doctrine of proportionality in which the judge, in applying a 
‘most anxious scrutiny’ to decisions challenged before them on Convention rights 
grounds, should be ready and willing not only to strike down executive decisions 
found wanting by them, but to substitute their own decisions in their place. 

The passing of the Scotland Act and the incorporation of provisions of the 
European Convention on Human Rights have resulted in a constitutional 
revolution, or at least reformation, within the United Kingdom. The implications 
of this change for the political and legal culture of this country are only now 
beginning to be realised. There has been an effective shift in power in favour of the 
judiciary, and a shift in focus in the act of judging. The decision of the Appeal 
Court in Starrs and Chalmers may then be characterised as the first blast of the 
trumpet of a new, and as what some might characterise a monstrous, regimen, 
namely the government of judges. It is not, however a role which they have 
unconstitutionally seized, but one which has been required of them as part of our 
on-going constitutional reforms. It is also not a role which all judges are happy 
with. Some judges in Scotland have already informally observed that the current 
devolution settlement, which effectively subordinates both the Scottish Executive 
and, more controversially, the Scottish Parliament, to the judiciary on human 
rights questions is unsatisfactory as it effectively requires the judges to decide 





PA] Vivarajah and Others v United Kingdom judgment of 30 October 1991, A/215 (1992) 14 EHRR 248 

28 Smith and Grady v United Kingdom, [1999] 1 RLR 734, accessible at <www.dhcour.coe fr/hudoc>. 

29 See Whaley and Others v Lord Watson of Invergowrie, 1H, unreported decison of Lord President 
Rodger, Lord Prosser and Lord Morison, 16 February 2000, accessible at <www.scotcourts.gov.uk>, 
for the first assertion by the judges of their jurisdiction to control the Scottish Parliament. 
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complex social and political questions, which they are ill-equipped by training and 
inclination to deal with, on strictly formal legal grounds, regardless of the 
consequences. Where their decisions, as in the Starrs and Chalmers case, result in 
apparent administrative chaos then it is the judges who are left exposed to public 
criticism and scrutiny, rather than the politicians. 

It may be that the apparent shift of power in favour of the judiciary will be 
regarded, in time, as a mixed blessing. It would certainly be somewhat ironic if, in 
upholding individuals’ rights to a hearing from an independent and impartial 
tribunal, the political independence and impartiality of the judges themselves was 
itself called into question. It would be unfortunate indeed if a result giving the 
Convention rights ‘direct effect’ was the effective juridicalisation of what has 
previously been treated as purely political conflicts. Such a result could 
conceivably lead, in its turn, to demands for, or complaints of, the explicit 
politicisation of the national judiciary. Judge not, lest ye be judged. 





30 Thus in Hoekstra and others v HM Advocate, HCJ, unreported decision of Lord Justice General 
Rodger, Lord Sutherland and Lady Coserove, March 2000, accessible at <www-.scotcourts.gov.uk>, 
the Criminal Appeal Court held that certain extra judicial comments made in a newspaper column by 
Lord McCluskey, in which he expressed strong misgivings as to the wisdom of the policy decision to 
make the ECHR directly effective and suggested that this decasion was of benefit only to ‘lawyers and 
a far number of people who have been apred the necessity of appearing in court to answer criminal 
charges’, were such as to cast doubt on the appearance of impartiality both of the individual judge and 
of any court of which he was a member, when called upon to decide on convention based arguments. 
Since Section 6 of the Human Rights Act 1998 umposes a general duty on judges, as public 
authorities, to act compatibly with convention nghts, it 1s difficult to see what judicial function the 
judge in question could carry out after October 2000 without compromising the appearance of 
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In Gender, Choice and Commitment, Hilary Sommeriad and Peter Sanderson 
argue that ‘gender remains a principal determinant in the career trajectories of 
women solicitors’ (p 4). Whilst to many this would appear to be obvious, the 
tragedy is that this is little recognised within the profession itself. Indeed, there 
would appear to be a silent conspiracy not to mention gender, let alone feminism, 
in any debates within the profession concerning women, paradoxical though this 
may seem. The result is a deeply unsatisfactory situation in which the gendered 
obstacles in the way of women’s full and equal participation in the profession 
remain ‘remarkably durable’ (p 13), but the strategies being adopted by 
campaigners seeking to improve women’s status overlook the significance of 
gender, focusing instead on what has been termed the ‘business case’ for sex 
equality. The ‘business case’ attempts to convince employers that the adoption of 
equal opportunity measures will bring economic and efficiency gains to their 
businesses, thereby encouraging them to adopt such practices. As argued by 
Opportunity 2000, an organisation established in the UK to promote the ‘business’ 
case for equality, this is not a strategy ‘rooted in a moral or social imperative’, but 
in ‘hard commercial facts’.! 

In the light of Sommerlad and Sanderson’s study, I argue that the ‘business case’ 
strategy, as a means by which to improve the status of women solicitors, is wholly 
misconceived. It is based on erroneous assumptions about the reasons for women’s 

i status and therefore can have only limited effect in eliminating 
discrimination. Furthermore, by privileging economic considerations, the business 
case may open the way for the removal of existing hard won gains. In order to 
develop this argument, the first part of this article will examine Sommerlad and 
Sanderson’s analysis of the status of women solicitors. The second and third parts 
go on to outline and examine the ‘business case’ strategy and assess whether, in the 
light of the arguments made by Sommerlad and Sanderson, it has the potential to 
bring about a situation in which women are equal participants in the solicitors’ 
profession. The final section will conclude by suggesting that those seeking change 
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within the solicitors’ profession must re-focus their attention on gender and its role 
in the marginalisation of women solicitors. 


Gender, choice and commitment 


Human capitalism in the solicitors’ profession 


Sommerlad and Sanderson are ‘concerned with understanding the experiences of 
women solicitors in private practice’ (p 1). Their study contributes to a growing 
international debate regarding the status of women in the legal profession, adding a 
valuable English perspective. Although there have been many studies of the status 
of women solicitors in England and Wales, this is, perhaps surprisingly, the first 
book-length analysis. The study is based on quantitative and qualitative evidence 
gathered over the course of the 1990s, from women and men solicitors. The 
strength of the work is in the qualitative evidence gathered from interviewees 
regarding attitudes towards, as well as the experiences of, women solicitors.2 
Although the book is about women in the solicitors’ profession generally, it 
focuses particularly on the experiences of those in larger, more commercially 
oriented, firms (p 5). 

The particular aim of Sommerlad and Sanderson’s study is to consider the 
dominant thesis offered to explain women’s lack of participation in the upper 
echelons of the solicitors’ profession, that of human capitalism. This builds on 
the work of Hagan and Kay who analysed the human capitalist assumptions of 
many employers and partners in large Canadian law firms.3 Hagan and Kay 
argued that the theory of human capitalism suggests that ‘patterns and 
developments within the legal profession [are] products of the combined 
operation of efficiency and choice’. That is, the ‘human capital’ of an individual 
— their qualifications, training, expertise, experience and motivation — is 
objectively and rationally valued by the (supposedly ungendered) market, and 
firms or employers seek to optimise their human resources according to such 
valuations. Thus, it is argued that ‘individuals will experience greater success in 
legal practice as an efficient reward for their investment of greater effort and 
therefore better-developed human capital; that is, greater success is awarded to 
highly committed individuals who have chosen to give priority to their 
occupational careers’.5 

Human capitalists contend that women’s human capital is not as great as many 
men’s, because women generally ‘choose’ not to develop their human capital in 
ways which are valued by employers. In particular, it is argued that women 
generally ‘choose’ to specialise in the family and home, and their skills develop to 
pursue better such activities, rather than paid work. However, this does not 
translate into meaning that women who have made the same investments, and 
exhibit the same commitment, will have the same rewards as men. This is because 
the theory of human capitalism further suggests that the reason why women make 
such ‘choices’ is due to intrinsic biological differences which give women the 
advantage over men in the home and family, hence why women make such a 





2 For further detail on the methodology employed, see 8-11 and the 

3 Jobn Hagan and Fiona Kay, Gender in Practice — A Study of Lawyers’ Lives (Oxford: Oxford 
University Press, 1995). 

4 ibid at 12. 

5 ibid at 13. 


© The Modem Law Review Linnted 2000 443 


The Modern Law Review [Vol. 63 


‘choice’.® It has been suggested that these biological differences and ‘preferences’ 
are magnified by the different investments in human capital that men and women 
make over their lives, such that ‘[bliology exonerates men (and “society’’) by 
explaining male economic success in terms of innate, uncoerced differences in 
ability and desire’.” Thus, the irony is that although human capitalism is based on 
the idea of choice, when it comes to women’s preferences regarding their working 
lives, it is assumed that biologically they will make only one choice, a preference 
for home and family; in other words, there is no choice. 

Hagan and Kay demonstrated the fallacy of the human capitalist assumptions 
and argued that gender segregation and stratification is endemic in the legal 
profession and provides a better explanation for women’s under-representation at 
senior levels in law firms. Sommerlad and Sanderson develop this critique by 
focusing in particular detail on the element of ‘choice’ in human capitalism. 
Mirroring Hagan and Kay, Sommerlad and Sanderson found considerable evidence 
that the human capitalist theory is alive and well in solicitors’ firms in England and 
Wales (pp 135, 156-157, 203—207). In particular, they found a strong emphasis on 
the biological aspect of the human capital theory as the explanation for women’s 
‘choices’ to leave private practice. For example, a senior partner in a large 
commercial firm stated that he did not think that ‘there are any barriers [to women] 
which are internally imposed by male chauvinists but there are barriers which are 
practical’ (p 158), such as the difficulty of ‘combining the role of mother’ with 
‘succeeding in a high pressure business environment’ (p 158). Another senior 
partner suggested that any improvement in the status of women in the profession 
would be ‘impossible unless women are going to neglect other areas of their lives, 
other duties’ (p 234). In revealing such attitudes, Sommerlad and Sanderson are 
confirming what a reader of the legal press would likely have assumed; that a 
human capitalist perspective is widely adhered to in the profession. 


From human capital to cultural capital 


Sommerlad and Sanderson challenge the human capitalist view and examine the 
extent to which women are able to exercise ‘real choice’ over the way in which 
they work and construct their careers (p 7). They rightly contest the idea that 
‘individuals are judged according to a neutral evaluation of the properties and 
attributes they possess’ and argue that ‘desirable attributes are socially constructed’ 
leading to a situation in which ‘people are privileged on the basis of their class, 
gender and ethnic history’ (p 6). Employers would clearly not admit to ‘irrational’ 
behaviour, and the human capital theory, therefore, ‘constitutes a rationale for the 
discriminatory behaviour which produces occupational segregation’ (pp 30-31). 
The authors reason that a more appropriate means of understanding the relative 
worth of individuals in the solicitors’ profession is via Bourdieu’s concept of 
‘cultural capital’.8 Bourdieu defined cultural capital to mean a ‘permanent 
disposition, a durable way of standing, speaking, walking and thereby of feeling 
and thinking’.? Thus, what is important are not the attributes and characteristics 
developed by formal training, but those that ‘may take the form of a particular 


6 Gary Becker, Human Capital — a theoretical and empirical analysis with special reference to 
education, (London: University of Chicago Press, 3rd ed, 1993). 
7 Michael Levin, ‘Women, Work, Biology, Justice’, in Caroline Quest (ed), Equal Opportunities: A 
. is in original 


8 Piere Bourdieu, Language and Symbolic Power (Cambridge: Polity, 1991). 
9 Piere Bourdieu, The Logic of Practice (Cambridge: Polity, 1990), 69-70. 
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\ 
combination of educational experience, or significant family or social connections 
with key agents (relational capital) which may either be taken as given or may be 
achieved through participation in the right networks (sporting connections, clubs 
and societies)’ (pp 32-33). 

The value of the concept of cultural capital is that it ‘offers a way of 
understanding those virtually invisible social practices which generate segregation 
in the labour market’ and explains how the ‘qualities which women bring to the 
market may not realise the value which they expect’ (p 35). The concept is also 
useful to the extent that it underlines that discrimination may not be explicit but 
there are practices which nevertheless ‘reproduce the e g gender hierarchy of 
the profession’ (p 37). Sommerlad and Sanderson’s deployment of the concept of 
cultural capital gives a valuable conceptual framework to the myriad of attitudes 
and assumptions which have delimited the legal labour market. For example, in 
relation to partnership, Sommerlad and Sanderson argue that masculinity is ‘the 
core cultural capital of the profession’ (p 119, emphasis in original). Partnerships 
demand cultural capital which is not acquired through formal study but through 
‘complex forms of socialisation and “‘initiation rites” many of which revolve 
around masculine culture’ (p 119). Despite employers stating that meritocratic 
principles govern recruitment practices, the authors show that there is a marked 
divergence between employer’s claims and the ‘evidence that practices of 
networking, mentoring and cloning’ (p x) continue to characterise private practice 
and from which many women are excluded (chapter 5). 

Such practices, argued to be in the nature of a ‘fraternal contract’, are developed 
via a ‘culture of personalist bonds’ which tend to subvert the ‘modernising and 
equalising potential of anti-discriminatory legislation’ (p 119). These practices 
affect recruitment generally, but partnership in particular (p 124). This was 
demonstrated in the study by the continual reference to ‘gut’ feelings Mee ‘word of 
mouth’ as the primary selection criteria used by senior partners responding to their 
survey (p 124). Though such practices rarely constitute unlawful discrimination, 
the authors found that ‘the great majority of our female respondents considered that 
mentoring and networking militate against the inclusion/promotion of women, 
since the individual favoured was far more likely to be male than female’ (p 136). 
One male partner (presumably) inadvertently summed this up as follows: ‘I 
suppose you choose people on that basis, people like you, who will understand 
where you’re coming from, so you get firms with gender and racial homogeneity’ 
(p 125). Far from recruitment practices being ‘formalised’ in accordance with 
modern personnel practices, informality and ‘gut’ feelings (however directly or 
indirectly discriminatory) are celebrated. What is significant about Sommerlad and 
Sanderson’s study is this evidence of the continued dominance of such 
exclusionary views, in this case regarding gender, and the shameless way in 
which the practices are described. 

Sommerlad and Sanderson further develop their argument regarding the 
dominance of the masculine culture of the law firm by considering women’s 
absences, or potential absences, from work due to maternity and childrearing 
(chapter seven). This analysis also fleshes out the significance attached to the 
element of ‘choice’ in the human capital theory. In essence, Sommerlad and 
Sanderson argue that the career break is constructed as signifying women’s 
removal or lack of ‘commitment’ to the paid workplace, setting in motion a 
chain of events which often lead to women’s frequently involuntary decision to 
leave private practice. This notion of reduced ‘commitment’ to the paid 
workforce, which is assumed to result from childbirth, is a concept which is 
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highly gendered (pp 215—223) and is particularly significant as ‘commitment’ 
was named as ‘the principle criterion for selection for employment and 
partnership’ (p 215), emphasis in original. It was also the principal ‘problem’ 
identified by employers in employing women. Commitment is taken to be an all 
or nothing proposition, having a finite capacity, as well as being biologically 
based. Thus, human capitalist employers assume that women having children 
lack commitment to the workplace per se, no matter how short the break or how 
strong the contrary protestations or evidence. 


From ‘feminisation’ to the ‘intensification of masculinity’ 


In conclusion, therefore, Sommeriad and Sanderson’s evidence paints a picture in 
which it is employers’ attitudes to women, particularly those returning from 
maternity leave or longer career breaks, that result in a deterioration of working 
conditions and prospects, which in turn contributes to the perception of women as 
unreliable and lacking in commitment (p 219). Further, the dominance and 
privileging of masculine cultures inhibits all but a few women from being invited 
into partnership. Thus, it is very clearly the demand side attitudes of the profession, 
not the supply-side, that is the cause of the problems facing women: it is 
employer’s attitudes, not women’s choices. Ultimately, Sommerlad and Sanderson 
argue that far from the increasing numbers of women entering the profession 
leading to its ‘feminisation’, there is an evident ‘intensification of masculinity’ (p 
193). Rather than employers and co-workers becoming more accustomed to 
women in practice, they are engaging in practices to (unconsciously) resist the 
advancement of women (pp 149, 193). The situation is not improving, it may even 
be getting worse. Far from the role of gender in the profession diminishing, it may 


be intensifying. 


The business case for sex equality 


Sommerlad and Sanderson’s study demonstrates the continued dominance of the 
human capitalist explanation for the present situation of women solicitors. It is 
perhaps in view of the dominance of such attitudes that campaigners within the 
profession seeking to improve the status of women have chosen to concede so 
much ground to human capitalism in the form of the “business case’. 

In general, the business case for equality advocates the adoption by employers 
of equal opportunity employment policies. An improvement in the status of 
women is therefore dependent on the voluntary actions of employers, obviating 
governmental or other regulatory responsibility: a process which has been 
termed the ‘privatisation of sex equality policy’.!® The business case is 
expounded by many organisations and institutions, including the UK 
Government!!, the Equal Opportunities Commission (EOC)? and the 
Confederation of British Industry (CBI).!3 It also forms the core of the 


10 Ian Forbes, ‘The Privatisation of Sex Equality Policy’ in Jom Lovenduski and Pippa Norris (eds), 
Women m Politics (Oxford: Oxford University Press, 1996). 

11 Particularly through support for the organisation Opportunity 2000. 

12 Kamlesh Bahl, EOC chair for five years until 1998, placed the ‘development of the business case’ as 
one of the mam accomplishments of her term of office: quoted in The Lawyer 1 September 1998. 

13 CBI, A Winning Strategy — The business case for equal opportunities (London: CBI, 1996). 
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organisation Opportunity 2000 (recently renamed Opportunity Now) which 
campaigns to improve the quality and quantity of women’s employment by 
promoting the business case for equality.!4 Furthermore, the development of the 
business case for equality can be viewed as part of a wider trend that seeks to 
justify progressive labour law policy in economic terms. Thus, Simon Deakin 
and Frank Wilkinson have argued that establishing and maintaining high labour 
standards are essential to economic progress.!5 Similarly, Karl Klare has utilised 
economic arguments to justify workplace democracy, arguing that it is ‘good for 
business’ as part of a ‘human capital strategy for economic growth’.!° This is 
part of a project whereby ‘progressive labour lawyers’ are attempting to ‘beat 
economists at their own game’.!7 Together, these various organisations, 
institutions and intellectual movements represent a critical mass of political 
weight in support of a business case for sex equality. 


Key elements of the ‘business case’: morale, maximising resources 
and avoiding legal action 


Turning to consider the business case in more detail, it assumes that the reason why 
there are so few senior women is largely due to the undervaluation of their human 
capital. The consequent strategy is to persuade employers to recognise the ‘true’ 
value of women’s human capital by suggesting that law firms will benefit 
economically. In doing so, the business case privileges the economic needs of the 
firm, merely arguing that greater opportunities for women may be one way in 
which to achieve such economic gains. The goal is the improved economic 
efficiency of firms, with equal opportunities being one means, amongst many, of 
achieving such a goal. 

There may be said to be three broad elements to the business case argument. !8 
The first contends that the implementation and effective enforcement, at firm level, 
of equal opportunity policies will improve employee morale to an extent that is 
positively reflected in the productivity of the firm. Hence, the CBI has argued that 
‘effective equal opportunities policies and practices provide business with the 
facility to ... increase morale at work’, leading to ‘sustained competitiveness’ .19 
Similarly, the EOC recently commended its Code of Practice on Equal Pay to 
employers on the basis that there is a ‘strong business case for employers to follow 
an equal pay policy’, in particular ‘improved staff morale and motivation, reduced 
staff turnover and improved productivity’.2 

The second element of the business case suggests that it makes financial sense 
for employers to capitalise on any investment made in their employees, that is they 





14 Members of Oppartunity 2000 employ 25 per cent of the UK workforce and therefore represent a 
substantial body of employer opinion. n 1 above. 

15 Simon Deakin and Frank Wilkinson, Labour Standards — Essential to Economic and Social Progress 
(London. Institute of Employment Rights, 1996) 

16 Karl Klare, “Workplace democracy and marketplace reconstruction’ (1988) 38 Catholic University 
Law Review 1, 10-13, quoted in Joanne Conaghan, ‘Feminism and Labour Law: Contesting the 
Teran’ in Anne Morris and Therese O'Donnell (eds), Feminist Perspectives on Employment Law 

; (London: Cavendish, 1999), at 28. 

1 Ibid. 


Conaghan 

18 It should be noted that the business case is not a coherent philosophy, but a collection of ideas and 
Propositions. See further, Jill Rubery and Jane Humphnes (eds), The Economics of Equal 
Opportunities (Manchester: Equal Opportunities Commission, 1995). 

19 n 13 above, 4, 6. 

20 EOC quoted in ‘Pay is an equal opportunity issue’ (1996) 70 Equal Opportunities Review 2. 
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should make the best use of their human capital. Thus, emphasis is given to the 
need to retain skilled women employees, and to utilise their skills to the 
appropriate standard, ie by promotion where relevant. The maximisation of 
women’s human capital, it is argued, may involve an initial outlay of costs, but 
rewards will be had in terms of improved retention rates and increased efficiency. 
Thus, for example, it has been argued that paying women employees maternity 
leave benefits over and above the statutory minimum can ‘save employers money 
by improving recruitment and retention rates and by reducing skills shortages’ 
(original emphasis).?! A further example relates to employers’ estimated costs of 
recruiting replacements for women who do not return to work from matemity 
leave. A number of employers have estimated that such recruitment expenses far 
outweigh the costs of providing help with childcare responsibilities, or in 
developing suitable part-time or job-share working practices, or in changing the 
culture of the organisation to make it more amenable to workers with family 
responsibilities. 2 

The third aspect of the business case is directed at frightening employers into 
adopting and enforcing equal opportunities policies in order to obviate expensive 
sex discrimination claims. Although the median compensation awarded for sex 
discrimination claims is only £2,700,” the publicity surrounding a number of high 
profile cases has portrayed a different picture. In particular, considerable publicity 
surrounded the awards given to a number of ex-servicewomen who had been 
dismissed from the armed forces on the grounds of pregnancy, the highest of which 
was £350,000, albeit that the average was around £11,000. In addition, headlines 
such as, ‘Female director wins £140,000 in equality case’* and ‘£200,000 for 
firewoman bullied by colleagues’ are increasingly common. Similar headlines 
have appeared on a number of occasions in the legal press. Allied to the fear of 
substantial damages claims, this element of the business case also focuses on the 
cost of lost management time involved in managing and possibly defending a 
discrimination action, as well as the potentially negative effects of adverse 
publicity. 


The development of the ‘business case’ strategy in the solicitors’ 
profession 


The emphasis on the economic needs of firms being met by equal opportunity 
measures has a long pedigree within the profession and in particular can be traced 
to the recruitment and retention crisis in the late 1980s. At this time of rapid 
expansion of the profession, the number of women becoming solicitors was 
dramatically increasing, as was the number of women leaving the profession. Thus, 
debate on the staffing crisis took on a gender dimension as it became clear that if 
women continued to leave the profession, the recruitment crisis could only worsen. 
Thus, the need to ensure an improvement in working conditions for women was 


aen a eS ee 
21 Social Justice Commission, Social Justice — Strategies for National Renewal (London: Vintage, 1994) 
at 189. 

n 13 above at 15-18; ibid at 188-191; Grama Langdon-Down, ‘More women equals money’ The 
Independent, 23 Apol 1997. 

(1997) 74 Equal Opportunities Review 36, figures for 1995-96. 

Anthony Amull, ‘EC Law and the Dismissal of Pregnant Servicewomen’ (1995) 24 Industrial Law 
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premised on the economic need of the profession for more staff to fund its 
expansion.?’ 

At this time, an influential Law Society report, Equal in the Law, made a number 
of recommendations aimed at eliminating discrimination against women and 
ensuring their retention in the profession. Equal in the Law referred to the 
evidence that women were leaving the profession in significant numbers and stated 
that ‘this would be an alarming picture at any time in the history of the profession’ 
but was a particularly ‘serious cause for concem’ in view of the fact that ‘women 
are making up about half of the current intake’ of solicitors and ‘there is a severe 
recruitment crisis which may last for several years’.2? Many recommendations 
were made in order to avert this crisis, including, for example, the greater use of 
part-time workers who should be seen as a ‘valuable and flexible resource’, 
especially ‘at a time when recruits are scarce’.3? Accordingly, although a general 
concern about discrimination against women is expressed, the prime anxiety is 
with the continuation of the profession and the need to avert a recruitment crisis: 
economic and professional considerations appear paramount. Following this report, 
a continual theme in the legal press has been the financial imperatives that demand 
changes in women’s working conditions, even in times of economic recession. 
Many reports have recommended the need to retain staff owing to the ‘high costs 
of training a replacement solicitor’,>! with others emphasising that women 
solicitors were moving firms in order to take up senior positions, including 
partnership, because of perceived discrimination in their present firms.3? 

These themes have been further developed by the Law Society, the Association 
of Women Solicitors (AWS) and other interested organisations, bringing together a 
considerable mass of support for this economic, or business, strategy. By the mid- 
1990s the Law Society was coming under pressure to take some action to alleviate 
discrimination against women in the profession. Accordingly, in 1995 it introduced 
a practice rule requiring all firms to have equal opportunities policies and 
promulgated a model policy. The first clause of the Law Society’s model policy 
states that: ‘It is good business sense for the firm to ensure that its most important 
resource, its staff, is used in a fair and effective way.’33 The measure was supported 
in the Law Society Council (the governing body) on the basis that firms were doing 
themselves a ‘tremendous disservice’ if they failed to tap the pool of talent from 
women and minorities.” 

The Law Society followed this approach when in 1997 it published figures 
revealing the continuing inequality of pay between women and men solicitors.*5 
The then President of the Law Society and Chair of the EOC sent a joint letter to all 
solicitors’ firms urging them to review their pay practices. This letter argued that 
firms should reconsider their policies for the following reasons: ‘Pay equality 
makes good business sense. It helps keep staff turnover and loss of key skills and 


27 Indeed, the preliminary research on which Sommeriad and Sanderson’s book is based was funded by 
the Law Society which sought information on the policies necessary to facilitate the re-entry of 
women into the profession (p 8). 

28 Law Society, Equal in the Law (London: Law Society, 1988). 

29 ibid at 12. 

30 bid at 20. 

31 Marie Staunton, ‘Returners’ (1990) 134 Solicitors Journal 1156-1157. 

32 Marcus Alcock, ‘Against All Odds’ (1998-99) Legal Business. 

33 Quoted in ‘New Ant-Discnmination Measures’ (London: Law Society, 1995). 

34 Quoted in Solicitors Journal 15 October 1993. 

35 Law Society Press Release, ‘New Survey Reveals Continuing Inequality Between Male and Female 
Solicitors’ 7 July 1997. 
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avoids the expense and negative publicity of an industrial tribunal case’ and goes 
on to warn that ‘women trainee solicitors and assistant solicitors are beginning to 
take equal pay cases to tribunals’. It was the business case for equality which was 
the justification offered for reviewing the pay of male and female employees, no 
other reason was mentioned.» 

The business case has also been a crucial component of campaigns by the AWS 
to improve the status of women solicitors. The AWS supported the introduction of 
the Law Society practice rule requiring the adoption of equal opportunity policies 
on the basis that women are a ‘vital part of the profession’ which cannot ‘afford to 

. undervalue us’ because of the ‘economic reality’ of the i increasing potential for 
discrimination claims being brought against firms.37 Similarly, in 1997 it argued 
that although ‘the moral case for treating people fairly is unanswerable’, the 
strategy was to focus on the business case since ‘unless you can also present an 
economic argument people are not necessarily’ going to take any action.” Most 
recently, the approach of the organisation was summed up in its 1999 newsletter in 
which it argued that there are ‘well-documented business reasons for allowing 
employees to reduce their hours, including retention of experienced solicitors, 
reduced absenteeism, less stress, better morale. The lesson for solicitors’ firms is 
that it may not only be expensive to refuse employees a reduction in hours, but also 
bad for business.’*9 


The business of equality: assessing the strategy 


Despite the potential appeal of the business case as a strategy for improving the 
working lives of women solicitors, primarily due to its potential support from 
employers, it is both flawed and unlikely to bring about the changes which 
campaigners seek. This is for three main reasons. First, the business case is 
empirically fragile and open to constant challenge. Such failings render it an 
inappropriate strategy on which to base a campaign to improve the status of women 
solicitors in the long term. Secondly, the reliance which the business case places on 
economic theory is misconceived and has the potential to dismantle even the most 
meagre advances already secured for women. Finally, the business case strategy 
fails to account for the real reasons behind the marginalisation of women solicitors, 
as evidenced by Sommerlad and Sanderson’s study. 


Empirical failings 


The business case is empirically based, that is, it suggests that it can be proven 
that economic efficiency will result from the adoption and implementation of 
equal opportunities policies. Although the proponents of the business case argue 
that studies can show that their claim is justified, many studies and rhetorical 
arguments are available demonstrating the opposite. In more detail: the first 
element of the business case (discussed above) suggests that employee morale, 
and thereby productivity, would be increased with the effective adoption and 
implementation of equal opportunity policies. However, it is not unreasonable to 





36 ibid. 

37 Judith Wills, ‘Defeating discrimination’ Law Society Gazette 9 February 1994. 
38 Jenny Staples, chair of the AWS, quoted ın Langdon-Down, n 22 above. 

39 AWS Link, January 1999. 
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suppose that in an all-male (or predominantly male) partnership, for example, the 
effective implementation of equal opportunities may not improve morale. Indeed, 
it may significantly reduce motivation amongst the predominantly male 
workforce. Thus, were it to be demonstrated that any proposed changes may 
reduce morale, the rationale for the policies would be lost and the end goal of 
improved morale (the economic goal) would dictate the non- -implementation of 
equality policies. Indeed, David Conway has argued that there is an economic 
justification for such sex segregation policies, as well as a financial rationale for 
paying women less than men, even for comparable work.*? The business case 
provides no normative basis for resisting such arguments. Equality would, 
therefore, be trumped by the business imperative of improved performance 
accruing from increases in morale. 

Similar failings may be identified in relation to the second and third aspects of 
the business case. The second suggested that the adoption of equal opportunity 
measures will ensure that employers capitalise on their human resource 
investments. This may indeed be true in some cases. The focal point is profit 
maximisation, with the clear implication that where profit maximisation does not 
dictate fair employment practices, such policies cannot be justified. It is not 
inconceivable that the costs involved in introducing such policies may outweigh 
unspecified, future financial gains. In addition, this argument is conditional on 
women comprising a substantial part of any workforce, as only then will the 
utilisation of female resources have a financial implication. Consequently, where 
an employer does not, nor wishes to, employ (many) women, the business case 
provides no rationale for employing women, nor does it provide any basis for 
condemning such discriminatory behaviour (albeit that such a decision may 
constitute unlawful sex discrimination). 

Furthermore, an important element of human capitalism is the biologically based 
assumptions about women’s roles and capabilities. Hence, it was noted above that 
all women are assumed to ‘choose’ to specialise in the home and family, and not 
the paid workforce, because of biological preferences and specialisms. Such claims 
are not easily challenged by arguments about economic efficiency, when the 
specialisation in home or work is supposedly both economically efficient and 
immutable (since biologically based). Accordingly, many employers are not likely 
to consider themselves to be undervaluing the human capital of women, but, on the 
contrary, valuing it by taking into account the likely future decisions of its women 
employees. 

Nor does the business case provide a cast iron argument for encouraging 
employers to adopt equal opportunities policies in order to avoid discrimination 
claims (the third element). Despite the headline figures regarding discrimination 
damages awards, the reality is that the average award for damages is very low. 
Coupled with the practical reality that women are reluctant to pursue legal action, 
particularly in a labour market in which professional reputation is crucial, the 
possible economic costs to law firms may not be that large and may, rationally, be 
offset against any perceived advantages in practising discrimination (or failing to 
take steps to eliminate it). Furthermore, the emphasis on the possible cost of a 
damages claim may have the effect in the longer term of diluting the rhetorical 
force of the legislative regime designed to eliminate discrimination. Emphasis 
moves away from the morality and fairness of sex equality, to the perceived need 
to reduce business costs, with the effect that the legislative regime is simply seen as 





40 See David Conway, Free-Market Feminism (London: Institute for Economic Affairs, 1998), 16-22. 
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adding another layer of regulation to employers’ businesses. It is to such potential 
long term dangers that the next section turns. 


The dangers of economic theory 


The business case is premised on encouraging firms to do what they should already 
be doing, that is applying the sex equality legislation. The strategy simply offers 
economic justifications for doing so, taking the existence of anti-discrimination 
laws as axiomatic. Although the wholesale repeal of the sex equality legislation is 
perhaps unlikely, and indeed impossible so long as the UK remains a member of 
the European Union, partial repeal or resistance to any further measures is certainly 
possible. And this possibility is more likely where debate is conducted on the basis 
of the business case for equality. This is because in privileging economic 
considerations, the business case opens debate about the repeal/reform of such laws 
were it to be demonstrated that the legislative framework is economically 
inefficient. If such a contention were to be proven, the business case has no 
normative framework from which to challenge such an argument. 

Richard Posner, amongst others, has argued for many years that sex 
discrimination legislation should be repealed on the grounds that it does not 
improve the ‘welfare’ of women.*! Posner’s argument is that ‘sex discrimination 
law has not increased, and it may even have reduced, the aggregate welfare of 
women’ .*2 He reaches this conclusion by suggesting that it would be economically 
more efficient to allow employers to pay women less and discriminate against them 
in terms of employment opportunities. If this were allowed, Posner argues that the 
aggregate welfare of all women would increase by reason of the fact that the wages 
of men would increase and Posner contends that ‘women derive a benefit from an 
increase in the income of a husband or other male relative’.‘3 In addition, Posner 
suggests that the administrative costs of policing sex discrimination laws may be 
sufficiently high to outweigh any alternative potential benefits which the 
legislation might bring. Posner does recognise that there may be reasons other 
than economic ones why women wish to work, but economics trumps: ‘the price 
tag for an increase in women’s self-esteem, if known, might be thought to be too 
high by society’ .“4 

Posner’s clear focus is on welfare and wealth as opposed to equality; a societal 
not individual focus. This is an approach which has been echoed in the UK. It has 
been argued that the interference in the ‘free market’ caused by anti-discrimination 
legislation is ‘insidious’ as it interferes with freedom of contract,*5 and that 

‘current equal opportunities legislation is causing society to produce less wealth 
than it would do in the absence of such legislation’.4© These arguments are part of 
the neo-liberal tradition that conceives of almost any regulation of the employment 





41 Richard Poser, ‘The Efficiency and Efficacy of Title VI’ (1987) 136 University of Pennsy tvania 
Law Review 513; Richard Posner, ‘An Economic Analyms of Sex Discrimination Laws’, (1989) 56 
University of Chicago Law Review 1311. See also Richard Epstein, Forbidden Grounds — The Case 
Against Employment Discrimination Laws (Cambeidge, Mass: Harvard University Press, 1992). 

42 Posner (1989) ibid at 1312. 

43 ibid at 1316. 

44 ibid at 1335. Although Posner is concerned with US sex discrimination laws, Ins analysis can apply 
equally to the UK’s legislative provisions on sex discnmination that are in many respects similar. 

45 Ellen Frankel Paul, ‘Fetal Protection, Women’s Rights and Freedom of Contract’ in Quest (ed), n 7 
above. 

46 David Conway, ‘Do Women Benefit from Equal Opportunities Legislation’ in Quest (ed), n 7 above 
at 57. See also n 40 above. 


452 © The Modem Law Review Limited 2000 


May 2000] The Business of Equality in the Solicitors’ Profession 


market as anathema, epitomised by Hayek who argued that the pursuit of equal 
opportunities is a ‘wholly illusory ideal, and any attempts concretely to realise it 
are apt to produce a nightmare’.47 

My argument here is not so much with the validity of Posner et al’s economic 
analysis, though there are grounds on which to challenge those arguments,‘® but 
with the fact that in moving the debate onto economic terrain, the arguments for 
repeal of the anti-discrimination laws are given a forum where they might once 
have been dismissed as fanciful. In other words, emphasising the economics of sex 
equality legitimates the articulation of views hitherto marginalised and may 
eventually lead to a situation in which the existing protection of women against 
discrimination is reduced. 


Lessons from Sommerlad and Sanderson 


Not only is the business case misconceived for all the reasons discussed above, 
but also because it fails to take into account the real reasons behind women’s 

inalised status, as revealed in Sommerlad and Sanderson’s study. 
Sommerlad and Sanderson demonstrate that it is not the economic cost of 
equality which hinders women, but a host of factors, principally the 
requirements of cultural capital, the dominance of masculinity and the 
assumptions regarding women’s appropriate familial roles, which are the root 
cause of women’s continued disadvantaged status. For example, one ‘problem’ 
facing women solicitors, and indeed all women who may be seen to be 
‘potential’ mothers, is attitudes towards pregnancy and motherhood and related 
cultural assumptions. Thus, although the potential economic cost of pregnancy 
may be of concern to an employer, more significant are the non-economic 
attitudes and cultural assumptions. The economic cost might be removed by 
government or insurance, but this would not mean that pregnancy and maternity 
would cease to be a ‘problem’. Equally, an employer may provide adequate or 
even admirable equal opportunities policies regarding pregnancy and maternity 
leave, but still retain a perception regarding the future ‘commitment’ and 
trustworthiness of women solicitors. The business case response is that such an 
employer is failing to accord appropriate value to the human capital of its 
employee. However, although such a failing may cost the employer in economic 
terms, it is likely to take more than a reference to such (potential) costs to 
convince such an employer that different attitudes should prevail, especially as 
those views are considered to be rooted in biological fact. 

Similarly, Sommerlad and Sanderson expose the nature of partnership as 
primarily a brotherly relationship based on trust and homosocial bonds, not as an 
economic enterprise. Again, this is a relationship not easily disturbed by 
suggestions that it is uneconomic. Indeed, it may be that partners eschew any 
economic justification for sharing partnership with any, or at least many, women, 
preferring the ‘bonds of trust’, even at an economic cost. It is, therefore, the 
demands of cultural capital, not inadequately assessed human capital, which hinder 


47 Friedrich Hayek, Law, Legislation and Liberty (London: Routledge and Kegan Paul, 1982) 85, quoted 
and discussed in Conaghan, n 16 above at 32. 

48 On economic analysis, see: John Donohue, ‘Is Title VII Efficient?’ (1986) 134 University of 
Pennsylvania Law Review 1411; John Donohue, ‘Further Thoughts on Employment Discrmunation 
Legislation: A Reply to ae Posner’ (1987) 136 University of Pennsylvania Law Review 523; John 
Donohue, ‘Prohibiting Sex Discrimination in the Workplace: An Economic Perspective’ (1989) 56 
University of Chicago Law Review 1337. 
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women in the solicitors’ profession. Thus, no matter what a woman’s human 
capital (however valued), in most cases she will lack the cultural capital required to 
assist her professional career. Such are the difficulties, seemingly indeterminate, 
facing women. 

Thus, it is not surprising that Sommerlad and Sanderson conclude that while 
the ‘qualifications lever may facilitate women’s entry’ into the profession, it will 
not necessarily ‘assist in overcoming informal barriers, one of which is the male 
culture of the solicitors’ world’ (p 144). The expected, but nonetheless 
significant, conclusion is that ‘however excellent women’s human capital, it is 
likely that few of them can possess appropriate cultural capital (masculinity or 
pseudo-masculinity being the core minimum) to be selected above associate 
level’ (p 127). Accordingly, the fact that campaigners within the profession 
choose to focus almost exclusively on the business case, and its attempt to ensure 
appropriate recognition of women’s human capital, demonstrates a lack of 
understanding of the values of the profession and how they impact on women 
solicitors 

Finally, the core of the business case seeks to persuade employers to adopt and 
implement equal opportunities policies. There is, however, little evidence that the 
introduction of such policies will per se end the discrimination facing women 
solicitors. Normatively, there is much dispute as to whether the liberal equal 
opportunities policy can engineer the sort of changes that would be required to 
grant greater opportunities to women. Margaret Thornton, for example, has argued 
that equal opportunities policies only aid those who conform to a stereotypical 
(male) career pattern, and argues that these policies simply perpetuate male 
hegemony, with the added disadvantage of apparent equality and universalism.*9 
This is supported by Sommerlad and Sanderson who found that despite claims by 
law firms that they recruit and promote on ‘merit’, the culture of personal bonds 
and cultural capital reigns supreme. It is therefore the culture, beyond the reach of 
anti-discrimination laws (and therefore the threat of expensive legal action) which 
inhibits the progress of women. The culture of personalist bonds and the familial, 
personal nature of partnership, subverts the potential of equal opportunity policies, 
let alone the ‘cavalier disregard’ (p 121) for formal procedures and laws which 
Sommerlad and Sanderson found. Accordingly, by placing faith in the adoption 
and implementation of equal opportunities policies, business case advocates within 
the profession have failed to appreciate the culture of the law firm and the 
paradoxical disregard for both professional requirements and the demands of 
existing equality laws. 

It is not clear how the business case for equality is going to ameliorate, let 
alone eradicate, the dominant cultural attitudes and traditions within the 
profession which Sommerlad and Sanderson uncovered. Change requires 
challenging the roots of such views, their foundation in biological determinism 
and related assumptions about the appropriate roles of women and men and in the 
homosocial bonds of male networks and working practices. This first requires a 
recognition that it is such factors as revealed in Sommerlad and Sanderson’s 
study which are at the root cause of women’s marginalised status; that is, a 
recognition of the gendered nature of women’s experiences. The continued 
assertion that it is the economic cost of equality that hinders women simply 
serves to obscure the hidden structures and attitudes which are profoundly 








49 Margaret Thornton, “Hegemonic masculmity and the academy’ (1989) 17 International Journal of the 
Sociology of Law 115. 
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gendered. Once recognised, strategies must be developed and adopted which 
recognise the gendered nature of the experiences of women solicitors and seek to 
tackle these problems directly. The business case does not do this: it simply 
emphasises that economic efficiency is the rightful goal of all firms and seeks to 
suggest ways in which this path to efficiency might be better travelled. The 
adoption of the business case strategy is likely to be a pyrrhic victory for women 
solicitors. 


Conclusions 


Campaigners within the solicitors’ profession have employed a ‘business case’ for 
equality to justify their demands for the equal treatment of women in the 
profession. This strategy may be politically astute: it recognises the significant role 
of economics in contemporary politics and seeks to challenge firms and employers 
on their own preferred intellectual ground. And there is a place for the business 
case argument. It may bring about some changes for some women, and indeed 
there is evidence that it may have already done so, as witnessed by the introduction 
of some flexible working policies in firms. Further, it may be particularly useful 
for individual women seeking a change to their own circumstances. However, as a 
coherent strategy for organised groups and the regulatory body of the profession, 
the Law Society, the strategy is limited and potentially disastrous. It fails to tackle 
the cultural attitudes, expectations and assumptions which underpin the present 
situation of women solicitors and which are revealed in Sommerlad and 
Sanderson’s study. Reforms implemented as a result of the economic case may 
mask or smooth over such attitudes, but will do little to alter them. Moreover, this 
strategy gives voice to hitherto marginalised arguments regarding the validity of 
equality legislation. 

Notwithstanding such concerns, it might be considered that although there is a 
risk in conducting the debate on economic grounds, it is a chance worth taking if 
the results achieved are the ‘same’ in the end. Margaret Radin provides a 
powerful argument to refute such a claim, suggesting that it is simply not 
possible that there would be the ‘same’ result in such circumstances. This is 
because the adoption of market rhetoric itself ‘transform[s] the texture of the 
human world’ as it relies on an inferior conception of personhood.5! Radin 
argues that conceiving of the world in market terms ‘disables us from 
conceptualizing the world rightly’ and that reliance on the market commodifies 
all things and all aspects of our personhood.>? Thus, conceiving an individual’s 
worth in terms of their participation in the market, or firm, ‘reduces the 
conception of a person to an abstract ... unit with no individuating 
characteristics’.*3 Conducting a debate regarding the status of women solicitors 
wholly in economic terms dehumanises us, leading in the end to ‘different’ and 
not the ‘same’ consequences. 





50 A number of large City firms have recently introduced ‘flexible partnerships’ which were ostensibly 
based on the ‘business case’ argument. See further Clare McGlynn, The Woman Lawyer: making the 
difference (London: Butterworths, 1998) at 108-110. In addition, there is some evidence that member 
firms of Opportunity 2000 offer more extensive equal opportunity employment practices than 
employers in general: n 1 above 

51 Margaret Radin, ‘Market-Inalienability’ (1987) 100 Harvard L Rev 1849, 1884. 
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In effect, ‘support for equal opportunities becomes associated with a set of 
values unrelated to equality, difference, justice or diversity’.** Accordingly, it is 
imperative to retain a voice in which to challenge discriminatory acts, and 
gendered attitudes and assumptions, not just on the grounds that they may be 
uneconomic, but on the basis that they are unjust, unfair and have no place in a 
modern solicitors’ profession. We must advocate reform even where there may be 
a financial cost. The first step towards bringing about such changes, first in terms 
of dialogue and then as regards action, is an appreciation of the causes of women’s 
disadvantaged status, for which Sommerlad and Sanderson’s study should be 
compulsory reading. 





54 n 10 above, 161. 
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Richard Goldberg, Causation and Risk in the Law of Torts; Scientific Evidence 
and Medicinal Product Liability, Oxford: Hart Publishing, 1999, xix + 260 pp, hb 
£30.00. 


As anyone familiar with the story of thalidomide knows, pharmaceutical products can 
cause harm as well as prevent it. In most cases involving injuries alleged to have been 
caused by drugs, however, causation is not as easily established as it was with 
thalidomide. People who use medicines are usually ill to begin with, and the injuries 
they sustain often have a number of possible causes. In the absence of large-scale 
epidemiological studies (which involve comparing the rate of injury in a population 
exposed to a drug with that in a non-exposed population), it can be difficult to prove 
that it is more likely than not that a specific person’s injury was caused by a particular 
product. Things are further complicated by the fact that the concept of causation is 
subject to competing interpretations, and by the issues of policy involved in balancing 
the benefits of pharmaceutical products to society as a whole against the risk they pose 
to certain individuals. It is this complex area that Goldberg addresses in Causation and 
Risk in the Law of Torts. Unfortunately, he fails to do it justice. 

A considerable part of the book is devoted to case studies of various medicines that 
have been alleged to cause injury and to exploring how claims against manufacturers 
have been dealt with in different jurisdictions. Goldberg has obviously read widely in 
his subject, and he describes the results of a large number of cases as well as the views 
of commentators. But while the case studies are thorough, they lack sustained analysis 
or synthesis, and this makes it hard for the reader to draw much from them. One of the 
difficulties is that Goldberg establishes no clear analytical framework or agreed 
terminology. As this is an area where different writers use different terminology, some 
of the issues that are introduced as though they are novel seem to me to be no more 
than extensions of previously discussed problems. At pp 86-87, for example, the 
discussion of ‘indeterminate plaintiffs’ fails to make it clear whether the 
indeterminacy differs from the uncertainty present in earlier examples; and at p 144 
the reference to general and specific causation appears to repeat a distinction made 
earlier in terms of statistical and personal chances. Worse still, Goldberg obviously 
misunderstands some of the concepts he discusses. The most glaring example is 
Statistical significance, which he continually refers to (pp 105, 108, 118, 120, 138- 
139, 182, 194) as though it provides a measure of the strength of causal relationship 
established by an epidemiological study, when it in fact refers to the probability that a 
study would produce the result it did by chance. Given that one of his policy 
recommendations is that courts should adopt the level of significance adopted by 
epidemiologists, and that ‘[t]he greater the level of statistical significance, the higher 
the compensation’ should be (p 246), this is a rather serious mistake. It is also baffling, 
given that Goldberg references material (eg Sanders’ and Green’s work on Bendectin) 
where the distinction between statistical significance and the strength of association is 
clearly explained. 

There are similar problems in the theoretical parts of the book. One of Goldberg’s 
principal themes is that Bayes’ theorem (BT) should be used to ‘refine’ 
epidemiological statistics in specific cases, in order to ‘establish the most accurate 
probability of a specific causal link between a drug and an injury’ and to ‘promote 
more certainty in judicial decision-making’, leading to ‘greater efficiency within the 
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... Civil justice system’ (p 250). Now I have difficulty working out just what Goldberg 
means by all this, but it strikes me that the idea of using BT is very much oversold in 
this context. One of the reasons for introducing BT is that the statistics produced by 
epidemiological studies are said to relate to ‘statistical chances’, but such figures are 
‘insufficient’ because they are ‘not personal to the plaintiff’; ‘the statistics do not 
relate to a particular case’ (p 37). By using information about the plaintiff, however, 
such as the details of her medical history, the timing of the adverse reaction, and her 
response to stopping and restarting treatment with the suspect drug, it is claimed that 
statistical chances can be converted into ‘personal chances’ (p 40). But the distinction 
between the two types of chance is one without very much difference. Suppose the 
patient improves when we stop giving her the drug. That fact is meaningless unless we 
rely on general information — information that is not specific to the plaintiff — about 
how people are likely to react when we stop administering harmful things to them. So 
factoring in information personal to the plaintiff does not miraculously convert a 
statistical chance into a personal one. All it does is give us more information on which 
to base a decision about causation in the specific case. 

Nevertheless, BT may still be a. useful means of combining the various pieces of 
information in a case. But will it make decision-making more accurate or efficient? I 
rather doubt it. For one thing, the concept of ‘accurate ... probabilit[ies]’ (p 40) is 
arguably meaningless: all probabilities are in some sense inaccurate because they are 
based on incomplete information. What is more, it looks to me as though the process 
of developing point-valued probabilities for the case-specific information so that we 
can feed them into BT will be more trouble than it is worth. We will be relying on 
guesswork, and different doctors will give widely varying values to the probabilities. 
The calculations will also be complicated by the fact that we will need to take into 
account the dependency relations between the different probabilities. All we will gain 
is false precision. But this remains obscured in Goldberg’s discussion, because he 
gives no worked-through example of how BT might be used in an actual case. The one 
example he gives (pp 53-54) is largely irrelevant. It is also botched because, so far as I 
can make out, he puts the wrong probabilities into the equation (he forgets to condition 
all of the probabilities on the fact that the patient in his example has taken the drug and 
then suffered a headache). He even gets BT wrong (p 39). When he expresses it in 
words, he seems to think that the prior probability should be divided by 1; when he 
uses notation he decides to use the prior to multiply both numerator and denominator 
of the equation (the prior should not be divided by anything and should only multiply 
the numerator). 

The second limb of Goldberg’s theoretical analysis builds on the first. He analyses 
causation in terms of Landes and Posner’s version of the Hand formula (the LPF), and 
suggests that, because the LPF contains probabilities, ‘[I]t now appears to be 
necessary in complex cases, to invoke statistical constructs [sic] such as the [sic] 
Bayes’ Theorem’ (p 199). But, given that all the LPF requires is a determination 
whether or not there is an inequality between two probabilities, this is a bit like 
arguing that, because most civil cases require a determination whether the plaintiff s 
case is more probable than not, we should regularly employ BT in the courts. Even 
ignoring that argument, the problem of false precision remains. Just because we have 
managed to get a point-valued probability out of BT, we should be under no illusion 
that we will then be in a position to promote efficiency in Landes and Posner’s terms. 
It all depends on the information we have in the first place, and in medical causation 
cases I cannot see that we will often have good enough information to justify using the 
formulae that so beguile Goldberg. Finally, Goldberg misunderstands the LPF. He is 
aware that it has been criticised for replacing ex post analyses of causation with ex 
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ante calculations of the probability of future harm. This does not worry him, because 
BT ‘can operate using statistics ex ante, on a futuristic basis, or ex post, after the 
principal data have been obtained’ (p 192). That is correct, but it misses the point that 
the LPF is predicated on the use of ex ante probabilities. If Goldberg wants to put ex 
post probabilities into the formula that is fine by me, but if he does he cannot claim to 
be using the LPF and his claim that his framework will promote efficiency will be 
further undermined. 

Because Goldberg’s conclusions build on his theoretical analysis, it will come as no 
surprise that I disagree with them. But one of them deserves a few words. Goldberg 
appears to take the view that, in the absence of epidemiological statistics 
demonstrating a causal link between a drug and an injury, a plaintiff should not be 
able to win a case (p 245). This seems to me to be far too hard a line to take. Good 
epidemiological studies can take several years to conduct, yet before the 
epidemiological evidence is in we might have other evidence to suggest that a 
particular drug is harmful. Although I would agree that it is difficult to prove causation 
without epidemiological studies, it is not something we should rule out. Turning 
plaintiffs away because a certain type of evidence which might support their claim 
does not yet exist does not seem to be a justifiable course to take. It would be like 
deciding against the prosecution in a rape case just because the amount of semen 
recovered from the victim proved insufficient for DNA profiling. 

There is much else in Causation and Risk that I consider mistaken. But I shall not 
prolong this rather grim review. Although Goldberg’s case studies contain much 
interesting information, this is a confusing and frustrating book. That is a shame, 
because it addresses an important topic. 


Mike Redmayne* 


Paul Kearns, The Legal Concept of Art, Oxford: Hart Publishing, 1998, xv + 216 Pp, 
hb £30.00. 


This book offers an analysis of the concept and treatment of art in the legal cultures of 
the United Kingdom, France and the United States. Kearns enquires how law 
‘constitutes definitively its notion of art’ (p v) through an examination of a range of 
‘traditional’ legal subjects which share a relevance to art. In its regulatory role, law 
potentially restricts the artist’s ability to communicate his art, either through the 
protection of the reputation of individuals in the case of defamation law, or as 
guardian of public morals, in proscribing the obscene, the blasphemous and the 
seditious. Although Kearns is passionately critical of the law’s treatment of art and 
artists throughout the book, it is in his analysis of law’s regulatory function that he 
embraces his self-confessed role of ‘defence counsel for art’ (p vii). This is rather an 
imperfect analogy insofar as Kearns, in championing artistic freedom, challenges art’s 
heteronomous status in the legal arena. Thus, in the context of defamation law, Kearns 
criticises the current state of the law in which art is protectable only by ‘a fact/opinion 
distinction which mischaracterises art as opinion’ (p 89). He argues that art should be 
accorded special status since what is contained in art is neither fact nor opinion, ‘but a 
collation of artistic ideas, a distinctive circumstance surprisingly unacknowledged in 
English law as exceptional and meriting special treatment’ (p 88). He also advances 
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the ‘moral’ argument that promotion of reputation at the expense of creativity 
establishes ‘a legal morality at odds with a more basic human and spiritual value 
system’ and that ‘defamation law should be reformed in the light of eclectic 
postmodern ethics, anti status-awareness and pro artistic creativity’ (p 104). But 
Kearns’ embrace of postmodern ideas in support of his arguments is selective. It is not 
clear, for example, how his view that art should be accorded special treatment within 
defamation law is to be reconciled with the postmodern stance that ‘art is unspecial’ (p 
190). The idea that the law should mirror society and habitually apply distinctive rules 
to art ‘ranging from accepting eccentric conduct from an artist as typical of his 
vocation to accepting that vocation as of peculiar intrinsic worth’ (p 89) derives from 
and promotes an anachronistic and stereotypical view of artists which arguably owes 
more to The Moon and Sixpence than postmodernism. 

Kearns also tentatively argues that art, properly appreciated, cannot harm 
reputation. ‘Art improves and is provided for contemplation, inner digestion 
unintended to spur outer negative impacts’ (p 106). This theme, that art itself is not 
harmful unless responded to in an inappropriate way by the viewer, is more fully 
developed in his consideration of public morality laws. The basis of the argument is 
that all art is ambiguous. Artist and audience are co-creators of art, which cannot occur 
without some creative activity on the part of the receiver. Acceptance of this premise 
has legal consequences. Thus, Kearns argues that ‘the basis of the crime of seditious 
libel, ie. the tendency to excite public mischief, cannot be achieved without an 
inappropriate relation to the art-work on the part of the reader or viewer’ (p 25). 
Kearns argues that the ‘appropriate’ response to art should be reflective and 
meditative and so, while it can be shocking and upsetting, art can never be corrupting. 
In his view, the ‘appropriate subsequent response to the reaction ‘that art upset me’ is 
‘it must have been meant to shock’ (reflective) rather than a call for inappropriate 
(outside) legal action’ (p 177). The failure of public morality laws to recognise the 
distinctive ontology of art is a fundamental flaw which leads to confusion within the 
existing legal framework. Thus, within the legal concept of obscenity ‘is reinforced a 
concomitant concept of obscene art; and yet art, per se, is incapable of being obscene’ 
(p 177). In contrast, under English law, the finding of obscene content in art 
communication will be deemed either legal or illegal according to a test of merit. 
Kearns is critical of the common law’s current failure to recognise the ‘irreducibility 
of a complex area to a few finely-chosen legal balances, tests and maxims’ (p 60) and 
the imposition of ‘a neat and sophisticated set of rules on a moral realm unsusceptible 
of such treatment’ (p 45). He does not object to rules per se, indeed he argues that 
special art-law tribunals would provide a ‘more flexible structure avoiding set criteria 
and allowing for the airing of specialised opinions in an atmosphere more conducive 
to justice in the immediate case’ (p 60). But it is far from clear what role these 
tribunals would have if one accepts that they must operate a postmodern value system 
which reacts against demands of traditional values. 

Law not only regulates but may also define art. Law’s ‘success’ in answering the 
question ‘what is art?’ is addressed by Kearns in chapters on copyright; the law of 
trusts; the regulation of exports and imports; and the law relating to customs duties. 
The essential characteristics of law make it particularly ill-suited to a role in defining 
art. As Kearns points out, ‘law requires clarity, of itself and of language’ and yet the 
term artistic, as understood in the postmodern époque, ‘does not possess a clear 
enough definitional core to be practical as a legal criterion’ (p 66). 

The solution adopted within copyright law is for the legislation to provide an 
exhaustive list of ‘artistic works’: graphic works; photographs; sculptures; and 
collages, which are protected ‘irrespective of artistic merit’. For Kearns, copyright law 
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thus divorces artistic ‘character’ from artistic ‘merit’; a distinction which he finds 
incredible since, ‘without reference to esthetic considerations or artistic merits: what 
else remains to denote artistic character?’ (p 67). However, Kearns also acknowledges 
that, despite logical flaws, the approach taken by copyright law is a practical one, 
intended to emphasise that the works listed are de jure artistic. This, he recognises, is 
useful ‘in that it obviates artistic analysis for at least one category of works; equally 
obviously, it is intellectually dissatisfying’ (pp 77-78). However, this intellectual 
dissatisfaction arises from the understanding that the word ‘artistic’ embodies a 
quality standard. It is notable that Kearns does not examine copyright law’s treatment 
of literary works and so does not address the oft cited comments of Peterson J that: 
‘[t]he word ‘literary’ seems to be used in a sense somewhat similar to the use of the 
word ‘literature’ in political or electioneering literature and refers to written or printed 
matter.’ (University of London Press Ltd v University Tutorial Press Ltd [1916] 2 Ch 
601 at 608). The law’s distinction between literary ‘character’ and literary ‘quality’ is 
an easy one to appreciate given that it requires no more than the adoption of one 
common definition of the word ‘literary’ over another. Regarding artistic works, 
Kearns has a point only insofar as the word ‘artistic’ does not enjoy such multiple 
definitions in common usage; but then there are numerous instances of the law 
adopting words and phrases where the legal definition is somewhat different from the 
common definition. Within the context of copyright law, the word ‘artistic’ is used to 
describe no more than works in which the contribution of the author is of visual 
significance. Kearns expresses the concern that ‘in the purported protection of the 
artistic, the artistic is demeaned by law’s appearing to include the qualityless’ (p 85). 
In questioning whether the artistic should incorporate only the quality associations the 
adjective suggests, one wonders whether Kearns’ objections are not with the operation 
of the law, but with copyright law’s use of what he views as sacrosanct terminology. 

Law’s operation on art in copyright law is specified and so demands a specific legal 
definition of ‘artistic’. The same is true in the case of customs law, where ‘it is 
precisely the definition of art that is called into question, because what is legally 
debated is whether a given article is or is not one of the specified art forms for customs 
duty classification purposes’ (p 160). However, in the law of charitable trusts, law’s 
operation on art is incidental. The promotion of art, as such, is not a recognised 
charitable purpose, and yet art and art-related projects may fall within one of the 
legally recognised heads of charity. Thus, the question is whether, when judged 
against a public benefit standard, a particular work or project has a recognisable value 
deriving from its artistic nature. Similar considerations arise in the context of legal 
restrictions placed on the export and import of ‘cultural heritage’ where art is merely 
one category of cultural artefact that may be prized or treasured. Put simply, within 
these areas of the law, the question is not ‘what is art?’ but ‘what is good (enough) 
art?’ In reviewing the case law on charitable trusts, Kearns observes that judges 
sometimes implicitly make value judgments but ‘judicial reference to expert opinion 
is sometimes evinced to indicate a purported substitution of an external expert artistic 
standard for any formally illicit judicial one’ (p 139). Such exercises of taste by a 
judiciary ill-equipped to assess artistic quality makes art vulnerable because ‘it is a 
well-known fact that contemporary judgements on what is art and, concomitantly, 
what is ‘good art’, are notoriously wrong and unvisionary when examined 
retrospectively’ (p 141). Kearns’ solution would be for ‘all art to be one new 
undifferentiated charitable category’ (p 141). This, Kearns argues, would mean that 
what is currently assessed as ‘bad art’ could be saved as charitable and so allow for the 
possibility of current standards of what is ‘good art’ being later deemed incorrect. 
However, it is not clear how Kearns would then avoid the criticism he makes of 
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copyright law’s qualityless standard, that ‘in the purported protection of the artistic, 
the artistic is demeaned by law’s appearing to include the qualityless’. 

Overall, Kearns has produced an original, intelligent but principally thought- 
provoking work. It is not without faults. Few of the chapters contain a sufficiently 
clear and succinct exposition of the substantive law to make the book accessible to a 
broad readership. Given the diversity of legal topics covered, and the fact that ‘art law’ 
as such is not widely recognised within the United Kingdom, it would have been 
appropriate to acquaint the reader with the fundamental law governing each of the 
areas examined. Furthermore, despite their diversity, there are functional parallels 
between the various ‘traditional’ legal subject areas covered in this work. Kearns does 
not explore these parallels and so misses an opportunity critically to assess the law 
through a comparison with other, functionally related, subject areas. There is no doubt 
that his impassioned art sympathies and idealised view of art mean that, while the 
arguments rarely lack conviction, it is occasionally difficult to see how his ideas may 
be practically incorporated within anything other than an idealised legal system. At 
the same time, this partisan approach, founded on an idealised view of art, does serve 
to reveal the limitations in the content and operation of the law. 


David Booton* 


Mark Bovens, The Quest for Responsibility, Cambridge, Cambridge University 
Press, 1998, xii + 252 pp, hb £15.95. 


This book touches upon one of the most complex and serious problems of our era: that 
of individual responsibility for the conduct of complex organisations. Bovens 
condenses the problem into three questions: are constructions of accountability and 
responsible conduct within organisations effective in controlling complex 
organisations? To what extent are such constructions acceptable from a moral, 
political, legal or philosophical point of view? And to what extent are such 
constructions feasible? 

Bovens views the problem of individual responsibility and accountability in public 
and private complex organisations from the same perspective. This is open to serious 
debate. The problem of accountability of political rulers and state bureaucracies could 
be compared, to the extent that it involves a principal-agent relationship, with that of 
corporate management accountability. Other similarities might be observed in the way 
public and private organisations are run. These arguments, however, do not support 
convincingly Bovens’ view. Private and public organisations differ widely — first, with 
respect to the objectives they pursue (public interest versus profit maximisation), and 
secondly, vis-d-vis the means of control of respective agents’ actions. 

The problem of individual responsibility within complex organisations has as many 
external as it has internal dimensions, which are not adequately distinguished in The 
Quest for Responsibility. For example, fraud and embezzlement directed against a 
corporation neither creates the same implications nor gives rise to the same form or 
amount of responsibility as environmental damage, defrauding bank depositors or 
government acts that mislead Parliament. Bovens also omits from the discussion of 
‘feasibility’ of moral constructions of accountability transaction costs concerns and 
considerations of organisational efficiency relating to the ‘theory of the firm’. 
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Identifying responsibility in the context of complex organisations and thus 
resolving the problem of ‘many hands’ is, admittedly, a daunting task. Complex 
processes for attribution of liability are needed, and this gives rise to a number of 
problems. Quantification of responsibility and distribution of blame, for example, 
constitute very difficult exercises for both juries and rule-enforcers. Lower ranking 
officials that do carry out a blameworthy activity may be prejudiced, and those in 
the upper echelons of the organisation that gave the relevant order may be 
exculpated. 

As, however, moral and legal duties include more than just role obligations a better 
approach to the problem of ‘many hands’ might be to view it not only as a problem of 
legal and moral responsibility but also as an issue of control. Bovens explains the 
decline of the Weberian hierarchical model of accountability (pp 151-156). He 
attributes this decline to the large number of gross violations of human rights 
perpetrated during the Second World War by ‘ordinary civil servants’ acting in 
compliance with superior orders. Another reason for the decline is that modern day 
private employees and civil servants are not only better educated than their 
predecessors, but also significantly influenced by patterns of thought emanating from 
the study of liberal arts and social sciences (pp 153-154). The emergence of a non- 
religious individual morality is another major factor. However, as Bovens observes, 
the ‘personal responsibility’ (conscience-based) approach provides only a partial 
solution to the problem of ‘many hands’ and might have undesirable effects. It can 
lead to the gradual personalisation of the organisation, allowing ‘personal 
considerations and interests [to] acquire a legitimate place in individual decision- 
making’ (p 158). This is clearly not desirable, as ‘norms of conscience do not lend 
themselves to ... public debate and scrutiny’ (p 159). Thus, if too much emphasis is 
placed on ‘personal integrity and fulfillment’ the ‘social power’ of employees ‘is 
largely withdrawn from public accountability and control’ (p 160). 

This is a very readable book. Unfortunately, more extensive and critical analysis is 
needed if the problem of ‘many hands’ is to be addressed comprehensively and 
effectively. Empirical research is just as valuable as abstract moral constructions, 
although such constructions are necessary if any model of individual accountability is 
legitimised by reference to moral and political beliefs. 


Emilios Avgouleas* 


J.H.H. Weiler, The Constitution of Europe: ‘Do the New Clothes Have an 
Emperor?’ and Other Essays on European Integration, Cambridge: Cambridge 
University Press, 1999, xvi + 364 pp, pb £14.95. 


This book is a collection of revised and supplemented essays published over the last 
ten years on the law, politics and the new constitutionalism of Europe. As indicated in 
the preface, Weiler originally intended to work his essays into a monograph but 
decided instead to keep their original format. The reader can therefore pick and choose 
individual essays that catch the eye. Weiler covers most of the major constitutional 
issues of Europe: fundamental rights, the European Court of Justice, external 
relations, European democracy, citizenship and the nature of the Community legal 
order are all examined. The well-known and widely discussed piece, ‘The 
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Transformation of Europe’, is also included. Some of the essays are followed by 
useful guides to further reading from the expanding literature. 

An underlying premise of Weiler’s work is that the post-war Europe fulfilled its 
task of preserving peace but needs to reinvent itself if it is to meet contemporary 
challenges. Against this, Weiler has a good deal to say about the development of 
European constitutionalism and its future prospects. In the last essay he proposes 
direct ballots on legislative initiatives, greater use of the internet to form a European 
Public Square, the establishmeat of a European Constitutional Council, direct taxation 
and the horizontal protection of human rights in order to democratise European 
governance. In light of the Amsterdam Treaty and other recent European 
developments, the debate over issues such as citizenship and democracy will run 
and run. Weiler’s essays provide worthwhile reading for those interested. 


Robert Thomas* 


Peter Cane and Jane Stapleton (eds), The Law of Obligations: Essays in 
Celebration of John Fleming, Oxford: Clarendon Press, 1998, 430 + xxxv pp, hb 
£50.00. 


John Fleming’s book on torts is recognized throughout the Commonwealth as coming 
close to realizing the ideal of legal academic writing: clear, concise, accurate, 
thorough, thoughtful, coherent, with a judicious balance between practice and theory, 
and between description and prescription. This excellent collection of essays has 
many of the same characteristics, and is a worthy tribute. 

The contributors are of very diverse backgrounds, including three judges and five 
civilian jurists, as well as common law academics. The essays, on miscellaneous 
topics, were evidently written independently of each other, without much central 
control. Cross-references are absent even where they would have been expected; yet 
the essays fit together surprisingly well, and often complement each other in 
unexpected ways. 

The first two essays on the topic of torts and human rights raise important questions 
about the relation of tort law to public policy. Is it proper to contemplate the creation 
of private rights primarily in order to promote public policies? If so, who is to define 
the public policies? Can it be assumed that a judge’s perception of what policies are 
desirable will be universally shared? ‘Human rights’ considerations may tend in 
opposite directions, as in respect of defamation or infringement of privacy, topics 
discussed in both essays. Lord Bingham favours an expansive role for tort law as a 
means of complementing the incorporation into English law of the European 
Convention on Human Rights. Sir Anthony Mason sounds a somewhat more cautious 
note, pointing out some of the difficulties and limitations. ‘It would be unwise’, he 
writes, ‘to exaggerate the potential for judicially managed change’. 

The third essay, also by a judge, turns to a more specific question involving an 
overlap, and what some have perceived to be a conflict, between two branches of tort 
law. Lord Cooke addresses the question of whether a former employer who gives an 
honest but carelessly inaccurate reference that damages a former employee is liable 
for the consequent loss. The House of Lords held in Spring v Guardian Assurance plc 
[1995] 2 AC 296 that the employer may be liable in negligence despite the fact that a 
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defamation action would have been met by a successful defence of qualified privilege. 
This decision has been criticized by some commentators, but Lord Cooke makes the 
important point that this was not a case of a wrong committed against a stranger. There 
was a contractual relationship between the parties, and an employer might very 
plausibly be held to have a contractual duty to a former employee to give fair and 
accurate references, especially when, as in the Spring case, further employment in the 
field depends absolutely on favourable references. 

The next two essays offer some more general perspectives on developments in the 
law of negligence. Jane Stapleton argues convincingly that the concept of ‘duty of 
care’ is, despite its appearance, not a single concept at all, but an umbrella sheltering 
multiple and diverse factors many of which raise complex and conflicting questions of 
public policy. She identifies 15 ‘unconvincing factors’ and no fewer that 25 
‘convincing factors’, adding that these lists are by no means complete or closed. Tony 
Weir's essay, emphasizing the advance and apparent triumph of the principle of 
negligence over competing concepts, might seem at first sight to tend in an opposite 
direction. However, the two essays may be read together as suggesting that the 
simplification apparently evident in the adoption of the single principle of negligence 
is not entirely what it seems, for diversity is reintroduced through the protean concept 
of ‘duty’. A similar implication might be drawn from the double meaning in the title 
of Weir’s essay (‘The Staggering March of Negligence’). 

Fleming was strongly of the opinion that there was a proper place for strict liability 
in certain areas of tort law: it was perfectly possible, he wrote, for an activity to be 
morally and legally justified and yet for compensation to be justly payable to those 
unavoidably injured in the course of it. Peter Cane, in his essay on retribution 
proportionality and moral luck supports this approach, saying that even where there is 
no fault, ‘it does not follow ... that in a moral sense, strict liability is necessarily either 
irrational or unfair’. James Gordley, writing on a related theme, argues in favour of 
liability even for unforeseeable consequences of wrongful acts. Garry Schwartz, in his 
essay on Rylands v Fletcher, supports the general concept of strict liability, though not 
in respect of unforeseeable consequences. 

The next essay is on good faith in contract law. Hein Kitz argues for the adoption of 
a principle of good faith in English law, pointing out that the principle is accepted 
without difficulties in many civilian systems. It might be argued on the other side, 
however, that many of the problems addressed in continental systems by the concept 
of good faith are or could be satisfactorily resolved in English law by other concepts, 
such as frustration, unconscionability, implied terms, estoppel, and equity. Codified 
systems may have greater need of a concept such as good faith in order to introduce a 
necessary element of flexibility to an otherwise rigid code. It is also possible that the 
common law mind might use a concept of good faith in unexpected ways: it would 
have been interesting to know how a civilian jurist would react to the idea that good 
faith may preclude the exercise of a contractual right clearly expressed, freely agreed, 
and perfectly fair, or to the idea of bad faith breach of contract as an independent 
wrong, supporting large awards of aggravated and exemplary damages. 

Basil Markesinis, in his interesting essay on comparative methods of legal 
Teasoning, suggests that the reputed differences between common law and civilian 
methods are overstated. Not only results but ways of thinking have tended to 
converge, and neither deductive nor inductive logic, he suggests, is relentlessly 
pursued in either system. Reinhard Zimmerman and Nils Jansen of the University of 
Regensburg have contributed an essay on a similar theme, examining the methods 
used in German law to bring about changes by judicial reasoning. Again the authors 
detect a ‘rapprochement of thinking patterns’ in English and German law. 
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There follow two essays on product liability. Werner Lorenz discusses the 
interesting and difficult question of choice of law in international product liability 
cases. Possible choices in a typical case include the domicile or residence of the 
plaintiff, the place of the injury, the place of manufacture, the places of wholesale and 
retail sale, the place of business of the defendant, and various combinations of these 
places complicated by the possibility of optional choices in certain circumstances by 
one party or the other. Consensus has been elusive, partly, it may be suggested, 
because of the dual nature of the substantive law of product liability, partaking as it 
does of both contractual and tortious (and perhaps also of restitutionary) concepts. 
Stephen Sugarman’s essay on liability of tobacco manufacturers also reminds us of 
this feature of product liability law. Why is it, Sugarman asks us, that despite the 
growth in liability for dangerous products, ‘the world’s most dangerous consumer 
product has so far remained essentially untouched’? The answer may have something 
to do with the contractual aspects of product liability: it is difficult to maintain that the 
supplier of unadulterated tobacco is in breach of any guarantee of quality or that the 
product falls short of reasonable expectations of quality which the supplier can be said 
to have 

André Tunc’s essay is on compensation of victims of traffic accidents in France. He 
gives an interesting account of the judicial development of French law, which 
complements the accounts of German law in the earlier essays, and he adds a comment 
on the statutory accident compensation scheme of 1985. 

The last essay in the book is a discussion of the collateral source rule in damages for 
personal injuries, a question on which Fleming’s views developed over time. Harold 
Luntz supports Fleming’s later opinion that all collateral benefits should be deducted 
from the damages payable by a wrongdoer. The reasons that support this view are that 
such a rule would avoid double compensation, would simplify the law, and would free 
up a source of compensation for other accident victims in need. The counter- 
arguments may be summarized as follows: double compensation can be avoided by 
other means (e.g. subrogation or an equivalent device), legislatures and courts are 
reluctant to credit the wrongdoer with all collateral benefits (so that while exceptions 
remain for gifts and private insurance the law will be complicated not simplified by 
the proposed change); there can be no assurance (as Luntz recognizes) that the money 
saved to defendants and their insurers by a change in the law would actually be used 
for the benefit of other accident victims. It is also not implausible to maintain that, 
even where individual defendants are insured against liability, there is merit in 
allocating to an activity, so far as possible, the cost of the harm wrongfully caused by 
it. This is a difficult question on which able writers have differed. Luntz’s essay is a 
valuable contribution to the debate, and like the other essays in this excellent book, a 
fitting tribute to the memory of Professor Fleming. 


S.M. Waddams* 


Ngaire Naffine, Feminism and Criminology, Cambridge: Polity Press, 1997, vi + 
192 pp, hb £45.00, pb £13.99. 


Ever since Carol Smart signalled her departure from the field of criminology, the 
relationship between feminism and criminology has been particularly vexed. As the 
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title of this book suggests, it addresses the relationship between these disciplines, and 
its asserted aim is to demonstrate that feminist criminology ‘is a healthy, robust and 
Tich oeuvre which poses some of the most difficult and interesting questions about the 
nature of (criminological) knowledge’ (p 4). Naffine opens by tracing intellectual 
shifts in criminology from early positivist accounts through realist criminology to the 
more recent preoccupation with problems of epistemology. Her emphasis is on how 
gender has effectively been written out of criminology, or treated as a specialist 
women’s issue marginal to its main concerns. Although this critique has been well 
rehearsed, Naffine’s account is comprehensive and powerful. Her talent for clear an 
jatgon-free expositions of complicated theoretical developments is already familiar 
from her earlier works, Law & The Sexes and Female Crime, and is exemplified here 
by her admirably accessible contribution on Derrida’s impact on feminist scholarship. 

The second half of the book examines ‘the precise way in which term “woman” has 
been used by theorists of crime to shore up meaning of “man” and to alter that 
conventional female role ... by showing women in other positions’ (p 95). As she 
argues, the implications of Derrida’s insight that ‘“woman” can now no longer be 
regarded as outside the concept of man, but utterly central to it’ are enormous for a 
discipline centrally preoccupied with the study of men, and in which ‘few orthodox 
criminologists have consciously attended to the changes in the meaning of their male 
subjects wrought by feminist interventions’ (p 90). Drawing on work previously 
published in this journal, Naffine uses rape as a case study to illustrate how dominant 
(masculine) understandings of acceptable sexuality are built into the law of Tape. 
Deconstructing this crime, she reveals an implicit view of the background ‘facts’ of 
ordinary consenting heterosexual life built into dominant understandings of rape. 
Arguing that we should view the crime of rape as a cultural masculine construct which 
assumes a particular form, she attacks radical feminist analyses of rape for 
perpetuating fixed views of the relations between the sexes, which replicate those 
of law, and invariably cast man as predator and woman as victim (p 102). Naffine then 
turns from deconstruction to the possibility of reconstruction through an exploration 
of feminist crime fiction. Drawing on the Derridean insight that meaning is actively 
constituted by meaning-makers, she contends that there can be no strict division 
between the creative nature of writing about crime fact and the creativity involved in 
crime fiction (p 122). She advocates looking to fiction for meanings of womanhood 
which take us beyond the current stereotypes offered by conventional criminology, 
and suggests that writers such as Patricia Cornwall and Helen Zahavi enable us to 
conjure up richer and more persuasive images of women than criminology texts have 
thus far allowed (p 124). While always conscious of the double bind in which the 
feminist criminologist finds herself, in a discipline ‘premised on the maleness of both 
its academicians ... and of its subjects of inquiry’, Naffine remains committed to 
finding a voice within criminology. In drawing on doctrinal analysis and crime fiction 
she succeeds in her aim of destablising the sexual and disciplinary boundaries of the 
discipline. Moreover, her contention that criminology’ s salvation requires it to jettison 
some of its founding assumptions, including the positivist desire exhaustively to 
document (and hence master) the individual as a scientific object of investigation, is 
persuasive. In her concluding chapter she argues that the most pressing intellectual 
and ethical obligation of the criminologist is to open up the conventional borders of 
the discipline to accommodate women and ‘other exiles’ (p 153). She suggests that 
this should also enable us to think differently about how men could be, and to foster 
greater social responsibility in men (p 148). 

This important book represents further evidence that Australian scholarship is at the 
cutting edge of contempary feminist legal theory. Still more significantly, in common 
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with other recent feminist-inspired criminology monographs like Alison Young’s 
Imagining Crime and Richard Collier's Masculinities, Crime and Criminology it 
demonstrates that feminist criminology still has something to contribute to broader 
feminist debates. 


Marie Fox* 


Brad Sherman and Lionel Bently, The Making of Intellectual Property Law: The 
British Experience, 1760-1911, Cambridge: Cambridge University Press, 1999, xx + 
242pp, hb £40.00. 


This book sets out to answer two large and interesting questions. How was it that 
intangible entities such as literary texts and technical inventions came to be 
recognised in law as objects of property? And how did ‘Intellectual Property Law’ 
come to assume the shape that is now so widely taken to be natural and necessary to it: 
a distinct area of law divided into the familiar sub-categories of copyright, patents, 
designs and trade marks? 

The peculiarity of the authors’ approach to the first of these questions is that it 
leaves aside the issue of how intellectual property rights can be justified in order to 
focus on the apparently more prosaic and technical matter of how they became legally 
manageable. Remarking, rightly, that too little attention has been paid to this matter by 
intellectual property theorists — who by and large remain preoccupied with the loftier, 
but now rather tedious, philosophical problem of justification — the authors revisit the 
‘literary property debate’ of the 1760s and 1770s for the full and candid airing it gives 
to the practical question of how an intangible entity like a literary composition could 
be identified as an object of property. They discern a pattern in the way ‘the law’, then 
and since, has approached this problem: a tendency to oscillate between reducing the 
intangible to some observable manifestation (eg, the precise words of a printed text, or 
the literal form of a patent specification or trade mark registration) and viewing it 
more expansively in terms of a deeper substance of which the manifestation is merely 
an appearance. The authors argue that this movement ‘from the concrete to the 
abstract, from the relative security of the text ‘... to the shadowy ephemeral world of 
the essence of the creation’ (p 56) is oriented towards balancing the requirements of 
certainty in the law’s definition of the protected object and flexibility in its capacity to 
guarantee that the object is protected from non-literal appropriations: without the 
former, legal protection would be impracticable; without the latter, it would be 
worthless. Their general point, however, is that this balance is incapable of attainment, 
and that the movement beyond the manifestation, necessary though it is, fatally 
undermines the law’s project of propertising the intangible. ‘[D]espite all its best 
efforts’ (p 200), modern intellectual property law has been unable to curb the 
resistance of the intangible ‘essences’ that it attempts to grasp to techniques oriented 
towards ensuring the closure and stability of the proprietary res: ‘the law has been 
unable to close the property’ (p 203). Yet whereas eighteenth century jurists owned up 
to this structural incapacity and directly confronted the limits of their own discourse, 
contemporary lawyers dodge and disguise it with circular reasoning or the ‘trite and 
unhelpful comment that [the location of the boundary around the object] depends on 
the facts of each case’ (p 202). The process by which ‘the law’ has attempted to ‘close 
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the property’, moreover, shows how law actively (and autopoetically (p 57)) creates 
its own objects, and ‘alerts us to the important role played by speculation, intuition 
and insight’ (p 204) in legal reasoning. 

The authors’ treatment of the second of their two major themes also begins with the 
eighteenth century literary property debate — a key moment, they argue, in the 
development both of a broad conception of property rights in the products of mental 
labour, and of a way of differentiating between these products and so between the 
varieties of property interest that could subsist in respect of them. They argue that this 
debate initiated a tendency to allow the form of the property right to be dictated by the 
nature of its object, such that different objects — inventions, literary works and so forth 
— were understood to attract different types of right. The authors suggest, further, that 
although this tendency has remained a constant feature of intellectual property law 
since the 1760s, a variety of inflections have been given to it over the years: where 
initially intellectual products were differentiated in terms of the quantity of creative 
labour invested in them, subsequently they began to be distinguished in terms of the 
quality of the invested labour, and ultimately (the crucial development in the 
emergence of ‘modern’ intellectual property law) by reference to the character and 
value of their contribution to the wider economy (Chapter 9). This account of ‘the rise 
and fall of creativity as an organising concept in intellectual property law’ is highly 
speculative and not entirely persuasive. Sherman and Bently are on firmer ground 
when they tum to highlight some of the ‘mundane pragmatic concerns’ (p 216) that 
have produced the categories of intellectual property in their modern form: the 
concerns of Foreign Office bureaucrats in negotiating bilateral treaties relating to 
copyright and trade marks, of textbook writers in representing these and the other 
categories of intellectual property law as ordered, self-contained and coherently 
grounded in principle; of Benthamite law reformers in codifying the chaotic profusion 
of mid-nineteenth century legislation; of patent and trade mark agents for recognition 
of their practices as professional specialisms; of the civil servants charged with 
standardising the opaque routines of the various registries; and of legal publishers in 
identifying/inventing ‘patent law’ as a discrete field meriting its own series of law 
Teports. 

The authors are surely right to pay close attention to the role these humble and 
generally unsung mechanisms and personages have played in rendering patent, 
copyright and the other categories of intellectual property law thinkable as legal 
categories. Yet The Making of Intellectual Property Law never quite resists the 
temptation to subsume the low-level practices and details that it uncovers within a 
much more grandiose (and generally unconvincing) account which attributes the 
making of intellectual property law to ‘epistemic shifts’ (p 39), overarching ‘logics’ (p 
73), or seismic transformations in its ‘ontological status’ (pp 62, 119). Thus the 
assumption underlying the book’s two major themes is that the history of intellectual 
property law is organised into two more or less distinct periods — the ‘pre-modemn’ 
(ending around 1850) and the ‘modern’ (continuing to the present day) — which in turn 
are accompanied by two ‘very different ways of thinking about and dealing with 
intangible property’ (p 3). This assumption is inadequately theorised and the alleged 
distinction is incoherently drawn. The authors argue, on the one hand, that the shift 
from pre-modem to modern intellectual property law was characterised by the 
displacement of metaphysical speculation about the nature of property in the products 
of mental labour by consequentialist arguments for protection based on utilitarian 
principles. Yet they simultaneously account for the difference between pre-modern 
and modern law in terms of a distinction between ‘subject-specific and reactive’ 
measures determined ‘by the environment in which the law operated’ (p 3), and 
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‘abstract and forward-looking’ (p 3) conceptual structures reflecting the fact that by 
the 1840s the law ‘had become increasingly interested in itself and the shape it took’ 
or as the authors put it, increasingly ‘self-referential’ (p 74). The rather clumsily 
executed tum to systems theory here simply highlights the implausibility of the 
authors’ thesis — from a systems-theoretic perspective, consequentialism is the very 
opposite of a mode of reasoning oriented towards producing outcomes by invoking 
legal rules as autonomous norms — and seems thoroughly at odds with their avowed 
aim of undoing the prevailing sense of the necessity and inevitability of intellectual 
property law (p 6). Indeed the authors’ recourse to systems theory appears to be 
directly responsible for their persistent tendency to attribute legal change to something 
like the developmental dynamic internal to a living organism: the text is replete with 
oddly anthropomorphic characterisations of ‘the law’ as having feelings (p 5), beliefs 
(p 9), sensibilities (p.20), interests (pp 4, 61, 74), experiences (p 183), and even a self- 
consciousness (p 61). 

A related problem is that it is never clear what Sherman and Bently actually 
understand by the term ‘law’. Although they claim that their ‘primary interest lies in 
‘__. the doctrine of intellectual property law’ (p 2, emphasis in original), their analysis 
involves practically no reference to legal doctrine as conventionally understood. 
There is little here in the way of a sustained exegesis of what tend to be called 
‘primary’ legal materials: cases and statutory provisions relating to property rights in 
intangibles. Instead the focus is almost entirely on other kinds of sources: reports of 
select committees, civil service correspondence, parliamentary debates, papers of the 
Board of Trade, textbooks, scholarly articles and polemical tracts written by non- 
lawyers. This departure from the exegetical orthodoxy is very much to be welcomed, 
and the authors’ exhumation of these largely neglected archives has uncovered a 
wealth of fascinating material, but it is not immediately clear how their near-exclusive 
concentration on these documents supports the many generalisations they make about 
‘the law’. (Even systems theory’s peculiar conception of the kinds of communications 
that constitute the legal system cannot accommodate many of the propositions the 
authors attribute to ‘the law’). For no good reason, these generalisations obscure 
important distinctions — such as those between the common law of intellectual 
property and the statute-based regimes of copyright, patent, design and trade mark 
law; between judicial, parliamentary, academic and bureaucratic discourses about 
intellectual property; between administrative routines and legal rules; between 
descriptions of legal rules and polemics about what ought to be done to reform them — 
and are pitched at such a level of abstraction that they often fail to connect with the 
rich historical material that the authors have worked so hard to uncover. 

In summary, it can be said that this book succeeds reasonably well in drawing 
attention to the ‘complex and changing set of circumstances, practices and habits’ (p 
6) which have enabled the emergence of intellectual property law in its current form. 
As such it performs an invaluable role, not least as a corrective to those ‘histories’ 
which represent this ramshackle apparatus as the realisation of a singular doctrinal 
principle, economic function or philosophical ideal. The archival research is 
impressive and the authors’ handling of this material alone presents a refreshingly 
new picture of the history of the field. As a theory of history it is clearly flawed, but 
there is no doubt that it does at least break decisively with the theoretical 
presuppositions animating the bulk of intellectual property scholarship and to that 
extent is consistently thought-provoking. 


Anne Barron* 
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Robert Baldwin and Martin Cave, Understanding Regulation: Theory, Strategy, 
and Practice, Oxford: Oxford University Press, 1999, xiv + 363pp, pb £18.99. 


Regulation was only really discovered as a self-conscious subject in Britain in the 
1990s. True, before then lots of social science had been about the study of regulatory 
issues — but it was only in those years that the scholar discovered, like a latter day 
Monsieur Jourdain, that he had been speaking regulation all his life. This discovery 
had some of the marks of an academic fad — indeed, it had one unmistakable sign of a 
fad, incorporation into the ESRC’s Thematic Priorities. (Dedicated followers of 
fashion may like to know that there is a proposal to drop it from the revised list of 
Themes.) 

But the burgeoning study of regulation was more than a fad; it reflected important 
developments, both in the world of policy and the world of scholarship. The policy 
changes are well known, and form the main focus of this excellent introductory text: 
they amounted to the creation of a new realm of privatised utilities and the 
corresponding creation of a world of regulatory institutions designed to cope with the 
new utilities. Those changes made explicit a wide range of issues and problems — the 
examination of which provides Baldwin and Cave with the main chapters of their 
book. They include: the proper objects of regulation; the appropriate link between 
objects and institutional design; the balance to be struck between command and other 
modes of securing regulatory compliance; the impact of membership of the EU on 
British regulatory arrangements; and the best way to strike a balance between the 
regulation of risk, the control of competition, the pursuit of efficiency, the 
safeguarding of quality and the securing of accountability. Enquire within for any 
of these subjects, and more; and acquire in the process a comprehensive annotated 
guide to most of the best recent literature. Few of the issues and problems raised by the 
regulation of the privatised utilities are new, as even a nodding acquaintance with the 
history of the nationalised industries shows; and perhaps the greatest contribution of 
the privatisation programme has been to make explicit, and to force into the public 
domain, what under the preceding regime of public ownership was rarely opened up 
for public argument and decision. The competing arguments thus made public are 
summarised in these pages in a masterly and balanced way. 

The rise of regulation as an academic study also had origins in more parochial 
influences — to do with the very character of social science in the 1990s. After thirty 
years of expansion social science in Britain had been transformed into a set of 
professional fortresses. Nobody who compares the content of political science 
journals (my subject) in Britain in the 1960s and 1990s can fail to be struck by the way 
they succumbed to intellectual closure — a kind of professionalisation in which both 
the issues examined, and the language in which they were examined, shut the 
discipline off from other social sciences, notably from the study of public law. The 
vogue for studying regulation undoubtedly had something to do with the possibilities 
it offered of escaping this narrow professionalisaton, for it was manifestly the case that 
even understanding particular bits of the world of utility regulation could not be done 
successfully without exposure to the substance of a wide range of social science and to 
a wide variety of analytical tools. It is entirely fitting, therefore, that a text which in 
many ways sums up the state of the art at the end of the 1990s should be a 
collaborative effort between a public lawyer and a regulatory economist. And it is also 
fitting that the bulk of the book should be the responsibility of the lawyer, Baldwin. 
(We know this because the authors list primary responsibility for different chapters in 
the acknowledgements: Baldwin has 17 and Cave has 5.) The lawyer’s dominance is 
fitting because the really distinguished contributions to the study of regulation came 
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from public lawyers — from Harden and Lewis (together and separately), Prosser, 
Ogus and from Baldwin himself. Political science, insofar as it made a contribution, 
mostly took its cues from the public lawyers. Economists largely worked out bits of a 
research agenda established abroad, chiefly on the other side of the Atlantic — a 
subsidiary role that reflected, in turn, the palsied state of the wider discipline in the 
United Kingdom. 

This is not an introductory text for beginning undergraduates. It will be most helpful 
at a more advanced level — for instance, priming an advanced undergraduate or a 
graduate student new to the study of regulation; hence the particular usefulness of the 
comprehensive references. It is as good an account of the present state of the art in 
Britain as one could find. That is both its strength, and its weakness, for it is perhaps a 
bit too faithful an account of present debates, both among practitioners and scholars. 
The result is that, two chapters on self-regulation and on Europe excepted, this is 
really a textbook about understanding utility regulation, the issue that obsessed most 
scholars in the 1990s. But the transformation of the British state into a regulatory state 
in the last couple of decades involved much more than utilities, important though they 
are. It also involved a more subtle reshaping of constitutional understandings and 
practices — some of which are, indeed, explored in the work of Harden and Lewis, and 
even in the work of some political scientists. When I put this book into the hands of 
graduate students I will hand it over with a waming that it only contains part of the 
story about regulation. If, in a future edition, Baldwin can be persuaded to put his 
constitutional lawyer’s hat more firmly on his head I may be able eventually to 
dispense with that health warning. 


Michael Moran* 


Emilios A. Christodoulidis, Law and Reflexive Politics, Dordrecht: Kluwer, 1998, 
xvii + 309pp, hb £75.00. 


This book draws on Niklas Luhmann’s pioneering work in systems theory to propound 
an interesting and controversial thesis. The thesis is inspired by the revival of civic 
republicanism, which has been promoted in the USA by Michelman and Sunstein and 
in Germany by Habermas. Christodoulidis argues that the republican argument that 
constitutionalism provides a vehicle for the realisation of a genuine democratic 
politics through empowered citizenship, public deliberation and collective self- 
government is mistaken. In classical liberalism, the idea of the constitution was 
explicitly devised to provide a framework for ensuring that the pursuit of politics 
could be constrained. Within republicanism, by contrast, the constitution becomes the 
medium through which politics is expressed. This republican belief in a political 
community becoming empowered through law constitutes the main target of the 
author’s criticisms. Christodoulidis uses systems theory to demonstrate that the 
republican project, in common with liberalism, should not be seen as empowering 
politics but is one which is based on the containment of politics by means of law. 
The book is organised in three parts. Part I presents the republican argument: it 
contains skilful analyses of the work of Habermas, Ackerman, Michelman and 
Sunstein, argues that Dworkin is best understood as a republican theorist, and 
concludes with an overview of the author’s containment thesis. In Part I, 
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Christodoulidis extends bis critique of the republican thesis through an elaboration of 
Luhmann’s systems theory. In the course of doing so, he presents a series of theses 
against republicanism, each of which explain the way in which republicanism 
silences, normalises or dissipates political conflicts. Finally, in Part I, 
Christodoulidis reconceptualises the political as a reflexive phenomenon. Defining 
reflexivity as the opposite of exclusionary, he criticises aspects of Luhmann’s account 
of politics as being rooted in the binary distinction between power/not holding power, 
and advocates a reflexive theory of politics as a form of politics which keeps the 
question of its revisability open. Reflexive politics, he argues, presupposes the 
possibility of contesting everything politically. 

Although the general analysis of the republican movement is sound and convincing, 
there is one issue which remains contentious. Christodoulidis has a political agenda. 
He expresses concern that the old leftist opposition between oppressive law and 
emancipatory politics has all but disappeared and been replaced by an apparently 
universal commitment to constitutionalism as the medium through which democracy 
and rights, politics and law are reconciled. The political thrust of his theoretical 
argument is that law remains ideological, in the sense that its structures tend both to 
exclude and to mask that exclusion, and he argues that each structural closure, whether 
of liberalism or republicanism, should be recognised as a site of political contestation. 
The author carries the reviewer to this stage of his argument. But it is not clear to me 
that reflexive politics, as Christodoulidis seems to assume, is necessarily 
emancipatory. The point here is that advocacy of liberalism, republicanism, anarchism 
or utopianism generates contrasting perspectives on the relationship between law and 
politics. The theory of reflexive politics which Christodoulidis presents has the great 
value of making explicit the political choices entailed by adoption of each ideological 
position. Contrary to Christodoulidis’s claims, however, the theory of reflexive 
politics, rather than connecting reflexivity to emancipatory politics, seems to leave the 
world as it is. 

Nothwithstanding this point, it must be emphasised that Law and Reflexive Politics 
is an important book which is informed by a close reading of those works with which 
it engages, and it succeeds in presenting complex ideas in a clear and straightforward 
manner. It should be essential reading not only for legal theorists but also for those 
lawyers who are concerned to analyse and explain the significance of constitutional 
developments. 


Martin Loughlin* 


Takis Trimidas The General Principles of EC Law, Oxford: Oxford University 
Press, 1999, Ixxxviii + 377, hb £60.00. 


A central problem of European Community (EC) law is that jurists have to come to 
terms with legal reasoning which is anchored both within and outwith the nation-state, 
a fact which is by no means self-evident given the Rechtspatriotismus which legal 
education fosters towards the state. EC law introduces an element of post-nationalism. 
However, whereas the notion of a Weltjurist is appealing, it is not entirely appropriate 
as regards EC law. Not only is EC law dependent on the institutions of the member 
states of the European Union (EU), particularly as regards its implementation, but also 
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the development of EC law has been heavily influenced by the legal traditions of some 
of the member states. This is Professor Trimidas’ initial premiss, namely, that EC law 
is the product of a synthesis of principles of national and supranational legal systems. 
As part of his principled approach to EC law, Trimidas considers the principles of 
equality and proportionality as well as legal certainty and protection of legitimate 
expectations, fundamental rights, and the rights of defence and effective remedies in 
national courts in great depth. Not only is Trimidas’ assessment of these principles 
- highly informative (indeed, he possesses an encyclopaedic knowledge of the case law 
of the ECJ) but his arguments are also outlined within an analytical framework which 
is underlined by clarity, intelligence and a sensitivity for the socio-political and 
historical context in which EC law operates. His examination of article 12 as a source 
of rights and obligations, which extend beyond free movement, for example (see p 
87), is particularly thought-provoking. Moreover, his assessment of the Keck decision 
(Joined Cases C-267 & C-268/1 [1993] ECR I-6097) illustrates the wide margin of 
discretion which the ECJ possesses. This is particularly apposite as regards the 
unwritten human rights law which the ECJ has authored almost single-handedly (see P 
v S and Cornwall County Council Case C-13/91 [1996] ECR-2143 and Grant v South- 
West Trains Ltd Case-249/96 [1998] ECR I-621) as part of its ‘creative jurisprudence’ 
(p 205). A plethora of questions arise: are the principles underlying EC law not merely 
the product of coincidental litigation? Do the principles of EC law provide a method to 
the madness, as Trimidas seems to be suggesting? Has the ECJ expanded its role 
beyond that which is acceptable, legitimately speaking? This book, which is part of 
the Oxford EC Law Library series, provides an ideal framework within which these 
questions may be addressed by students, academics and practitioners. Furthermore, it 
is suggested that Trimidas’ principled approach promotes a method which renders the 
legal reasoning inherent to EC law accessible to jurists across the Union who, through 
principles, acquire a common vocabulary according to which the relationship between 
EC law, the ECJ and the EU citizen may be reconciled. 


à Miriam Aziz* 
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